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The work piesented in these pages is mainly based on a thesis 
submitted to the Umveisity of Calcutta in 1933 iru suppoit of the 
authoi’s candidatuie foi the degiee of Doctoi of Philosoph} of that 
Umveisity Moie than six eventful yeais in the piesent dynamic 
age of thought and action have passed since then, and natmally 
a considerable part of the work, especially those pages which aie 
more or less a nanative of events, would appear to the leadei lathei 
out of date For this the authoi would ciave his indulgence 
But he could not help it It was perhaps not proper for the authoi 
to alter in fundamentals the basic structure of the thesis upon 
which the Boaid of Examiners had been invited by the Univeisit} 
to adjudicate Besides, the earlier poiiions of the book were in 
the press about tlnee years ago so that the author had no oppor- 
tunity to revise them in the light of developments that emerged 
from time to time in the hectic period through which the world 
was passing Yet, no pains have been spaied, so far as the 
circumstances permitted, to bring the book in conformity with 
the recent trend of events m India and outside Fundamentally, 
however, the thesis sought to be enunciated in these pages stands 
unaffected not only as a critical analysis of past events but also 
liom the point of view of political theor}’^ , and the authoi should 
consider his labours amply rewarded if the book would throw some 
light on what is regarded as one of the most complex problems in 
the history of the human race in the prevailing confuston of ideas 
and conflict of ideologies 

No problem jieihaps has taxed the brains of statesmen in 
India and the other paiffs of the world more than the adjustment 
of the lights and obligations of divergent religious, racial and 
linguistic groups of mankind m municipal as well as in inter- 
national law Thioughout history minoiities have been given a 
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back seat m Constitutions wheie majoiities govern But there 
IS an incieasmg measuie of appieciation of the fact that ininoi.ties 
deseive better tieatment and more generous lecognition as much 
m the interest of the State conceined and of world peace as in 
that of the minorities themselves Theie is practically no State 
in the woild which does not contain racial, linguistic oi religious 
minorities One of the pressing and urgent tasks of demociacy 
to-day IS to secuie adequate and effective protection for them and 
to associate them in the work of admimstiation The tyranny 
of the few is bad , the tyranny of the many is not less so The 
tyranny of either type strikes at the loot of good and stable govern- 
ment and contains within itself the germs of conflict and strife 
In certain parts of Europe uuthin the mechanism of the State 
and subject to its general tenoi, tempei and ideology an attempt 
has now and then been made to establish a minimum standaid of 
decency m public administration by means of statutoiy guaiantee'? 
m respect of life and liberty In those parts the mmoiities have 
had some measure of security, and the pioblem of then piotection 
cannot be said to have given them any serious tioubles in lecent 
times But the situation in Cential and Eastein Euiope has been 
entirely different where teriitorial re-distribution has been as 
frequent as racial conflicts have been acute and almost intei- 
minable For these parts of Europe the Gieat Poweis had for 
more than a centuiy asseited the pimciple of international inter- 
vention apparently m the mteiest of the minoiities The pimciple 
came as a legacy to the Peace Confeience of 1919 vhich took a 
more decisive move than had been taken in the past to stiengthen 
the scheme of protection m broad principles and m details As a 
result there emerged a series of international agi cements known 
as the Mmoiities G-naiantee Tieaties These Tieaties not only 
out lined the fundamental rights of the people and made sjDecific 
piovisions foi the piotection of religious, linguistic and racial 
minoiit es but also laid down the pioceduie of supervision and 
contiol by the League of Nations Declaiations of fundamental 
lights, applicable as they were to all sections of the people, like 
mcasnies of special protection foi the national mmoiities, formed 
an essential and integral part of the scheme of minorities protec- 
tion imdci the auspices of the League Laige parts of Europe 
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V, ere, lio'u ever, deliberately left outside tlu 
ties Guaiantee Tieaties 

The past tense, it should be noted, ] 
posely For the very existence of the 
Euiopean States is now threatened On^ 
fallen a victim to the predatory passion of 
Otheis seem to be a'uaiting With awe and 
that has overtaken Czechoslovakia Memi 
Poland is now in occupation partly by G 
Soviet Eussia despite the brave and solen 
British Prime Mimstei What remains < 
IS assured of her economic penetration int 
of Albania as an autonomous State is an i 
fate of Finland and the other Baltic States i 
Eveiy small State in Cential and Eastern 
deadly peiil It is not the object of this b( 
of the Versailles Treaty Suffice it to sa; 
bad enough , but is not Europe in her mi 
fiom bad to woise, fiom the fiymg pan, 
fire? Man’s faith in the code of mteinatio 
has been rudely shaken But did it ever e 
lule of foice is moie appiopiiate to politi 
mties as they are at present than the lei, 
been written in these pages about the 
Treaties and the States that weie sought 
Treaties must be lead subject to the drai 
Europe and the new developments m the 
which it has brought into being 

In the Umted States of Amenca and 
the Biifish Commonwealth provisions ha 
Constitutions as well as in the laws and 
under for the protection of minoiities 
varied in charactei and wide in their scope 
repiesentalion in certain cases and also j 
of minority languages, allocation of publ 
religious, educational and charitable institi 
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tion The self-governing Dominions ba-ve sought to create 
nationalities within a broader Briti*?!! nationality so that in theory 
and m practice His Majesty’s Indian '^iibject'^ liaAe been deprned, 
by immigration laws and other methods of political cml and 
economic rights oi citizenship In tho'^e places tlie jjnnciple of 
discnmmation as between a citizen and a citizen on grcundt: ol 
colour and race has been freely applied The^ ha\e cstabh'^hed 
the doctrine that common Briti'^h citizenship does not carry with 
it common rights and pmilege'? The incidence of Bntish 
nationality, that is, has been made to \ar\ from place to place in 
the British Coramonvtealth 

An account has been gi\en in the book of the jiosition ol 
minorities in Germany under the Weimar Con^^titution Since 
the emeigence of Nazi dictatorship the guarantees in regard to 
their protection have lost all their significance except perhaps in 
a historical setting Switzerland which is also dealt with n these 
pages stands out unique in tins lespect inasmuch a'^ the basic 
structure of its Constitution has not to any material extent been 
affected by the forces that have been in operation m Europe durmg 
the last few years Its quiet wisdom, its rational and s%mpathetic 
and human approach to the complicated problems of racial and 
linguistic groups and its abiding faith in a composite nat onality 
with cultural and linguistic autonomy in the backgiound have 
stood it m good stead in resisting and repelhng destnictne and 
disruptive forces 

Attention is invited to the tar-reaching constitutional changes 
that have been effected m Soviet Bussia since this book was sent 
to press The first Soviet Constitution no less than the 
subsequent amendments of 1923-25 sought to set up, to 
quote the well-known Marxian phraseology, a dictatorship 
of the proletariat A dominant part was played m the orgam- 
sation of the Eevoiution and the consohdation of its gams by the 
workers with the result that a large section of the population was 
deprived of the elementary nghts of citizenship There was deep 
distrust of the bourgeoisie, kulaks, remnants of the landed aristo- 
cracy nobihty- and the Czarist o£&cial hierarchy by the Soviet work- 
ers Under the Stahn Constitution of 1936, equal electoral rights 
have been conferred on all adult citizens of the Umon irrespective 
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)f nationality, race, sex, status, oi social origin so that all powei 
n the U S S E belongs to the toileis of the town and village 
ncludmg those who work by biam The equality of lights of 
ihe sexes, laces and nationalities is of couise no innovation , it was 
ecognised fiom the veiy beginning of the new eia But “ the 
ilass alien elements ” as they weie called, whose number is decieas- 
,ng rathei shaiply, have now been accoided the lights of full 
Doviet citizenship Any diiect oi mdiiect limitation of the 
irmciple of equality of lights in tins behalf or the piopaganda oi 
ipiead of hatred against any lace or nationality is tieated as a 
irimmal offence Private piopcrty in a sense is peimitted, but 
10 one IS allowed to use it for the exploitation of othei people’s 
abour power All elections are diiect and by secret ballot and 
leld on a tenitorial as distinguished from a functional basis 
Lncluded in the Fundamental Eights of Soviet citizens aie the 
right to work, the right to leisure, the right to adequate suppoit in 
Did age or in the case of incapacity and the light to education of 
all children and young men and vomen to the full limits of then 
capacity and iirespective of the social position of then paients 
There is an ample measure of freedom of speech, the pi ess, meet- 
ings, demonsti ations and piocessions , and contiaiy to the populai 
belief in demociatic countries oi elsewhere freedom to piactise 
religious rights is enjoyed as much as freedom to preach anti- 
religious doctrines What is prohibited is any piopaganda oi 
measure calculated to lestoie capitalism oi landloidism These 
constitutional changes should be borne in mind while reading the 
author’s observations on the position of minorities in Soviet Eussia 
incorporated in the book 

Nowhere, except perhaps in the States of Central and Eastern 
Europe, has the problem of the protection of minorities been so acute 
and complex as in India The vast size of the countiy, the clash 
of faiths and the multiplicity of its tongues have complicated the 
situation An additional factor is the fact of British domination 
The mam point of difference between the position of mmoritieT 
in India and that of minorities in Euiope lequiies stressing The 
Versailles Treaty, for instance, transferred large masses of popula- 
tion from one State to another and placed them under the control 
of peoples whom formeily they had governed In the process there 
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'v\as a diastic change m the situation with the change of nationali- 
ties No such question has arisen in India The pioblem heie is 
municipal lathei than international It is, therefoie, not safe to 
seek ioi guidance .n eveiy detail from Geneva m solving or tackling 
the pioblem ol mmoiities m the gieat Indian continent On the 
threshold of vast constitutional changes it was but natuial foi 
mmoiities to demand statutoiy safeguaids foi then due piotection 
in legisiationi and admmistiation The demands put forwaid bj- 
them embiaced a wide lange of subjects such as declarations ol 
fundamental lights, eliective lepresentation in the Legislatuies, 
Councils ol Mimsteis and Public Sei vices, the system of sepaiate 
electorates, allocation ol public levenues foi the benefit of cenam 
mmoiities, the vesting ol lesiduaiy poweis at the Centie or in the 
units, as the case might be, safeguards against commeicial dis- 
ciiminiation and the Governor-General and the Governor’s extia- 
oidmaiy powers in ultimate resoit for the piolettion of mmoiities 
Some of those demands have been mseited m then entirely and • 
the others partially m the Government oi India Act, 1935 Each 
of these topics has received adequate and scientikc tieatment m 
these pages and eveiy attempt has been made to avoid communal 
bias and racial piejudice in the ciiticisms made and the suggestions 
ofieied 

The book has been divided into thiee paits The fiist pan 
deals with the principles of inteinational inteivention evolved in 
a somewhat intelligible form at the Congiess of Aienna, 181d, and 
extended lo a consideiable extent at the Confeience of Pans, 1919 
In the second pait aie examined the safeguaids provided for minori- 
ties m the United States of America, Switzerland, Geimany under 
the Weimai Constitution, Soviet Bussia prior to the constitutional 
amendments lecentiy made, and the seli-governmg Pomimons ol 
the British Commonwealth, and also political and economic dis- 
abilities which some ol the Dominions haie imposed upon the 
native laces and His Majesty’s Inchan subjects The third part is 
devoted exclusively to the Indian pioblem of the protection of 
minorities The object of this volume is to tiace the history of the 
problem liom 1814 omiaids, to discuss the principles of protection 
both in immicipai and inteinatmnal law, to examine to what 
e\teiU and m \vhat particulais those pimcipies may be applied to 
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Indian conditions and to deal exli.iusln cl^ and in a spiiit 
<50101111110 detaclnnent witli the jiioMsinns of tlie present Govei 
inent of India '\ct in thi<; le^aid II is an attempt at solving t 
complicated and delicate piohlems winch have engaged foi ma: 
\cais now the cainesl and anxious attention of Liitish and Inch 
statesmen and seek-, to thiow light wlicie, in the judgment of t 
authoi it IS so snich noeded 

The aiithoi owes an imincme dcht t(' Pn Tej Bahadm Raj: 
and ]\ri I\ Znchaiinh, It! \ tOxon 1 IE R noA\ Piincipal 
Islanna College, Calcutta, who In leul's siijtph of an exhansti 
hihhog'agln fiisl init him on the tincl' \mong otheis who ha 
been ondl(<sL]\ heliifnl holh lo then sii' eostions and ciiticism 
con^el s^tions sgf'cial mention mint be nn^h’ of Di Ptannith.ma 
PaneiK-a AI \ , D Re tPondoiC llai i ntei -at-Law' and son 
time Afinto Proh's-or of Pc onoinns Cilniti T'nneisih. Pi oh 
sor R C Po\ AI ^ late of the s line T*m\n sit\ and AFi P 1 
Pov, Af A , P) L , Ad\o(-'te Cahutti TPah Comt Piofoss 
A P Keith Piofessdi TTaiold I T^nsKi and the Piglb TTon’l 
Al P Ta-sakai who constituted tlu' Poaid of PAamineis, ha 
placed the niithoi under obligation b\ -suggesting imjnovemci 
wdnch have been incoi-jaoiated in tbe book as far as possible 
should be added that none of these gentlemen is les^onsible 1 
the statements made and the Mews exniessed int this ho<'k foi wdn 
the authoi takes the entiie lesponslbIllt^ Thanks aie due to At 
Easudha Chakiaxoiti, AT A , and Ali Amuha Ranjan Easgujat 
E A , foi the ungiiidging assistance lhe\ lane given tbe authoi 
jnejiaiing the index and collecting the pi oofs The authoi mi 
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late A’lce-Chancelloi of Calcutta Pnnei sity, AT] J C Chakiavoi 
its Pegistiai and the Univeisitv Pi ess staff foi then kindly placi 
at his disposal all the facilities that the lesouiccs of its pic 
pel mitted 
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Part I. 


CHAPTEE I. 
Introductory 


The problem of minorities is one of the most perplexing an( 
intiigumg problems of modem democracy 
The ancient world and The ancicnt world or the Middle Ages had n( 

the modem world com , ojiroj i *i,t 

pared knowledge of the State as we know it to-day 

The former developed the City States such ai 
Athens and Sparta and also great Empires such as those of Persu 
and Macedon The Eoman Empire gave the latter the idea of ? 
world Empire But the nation State which is neither so smal 
as a Grreek city or a Swiss canton nor so large as the Empire oJ 
Eome or of Macedon or of Peisia is purely a modem concepi 
dating from the Eenaissance By a nation State is meant a people 
bound together by common descent, community of language anc 
rehgion, a common memory and a common ideal and “ organiseo 
for law within a definite territory ” A nation State, in othei 
words, IS both a nation and a State — ^the State is so formed ano 
organised that its territorial limits geneially contain a distincl 
national group The nation State, however, is not yet a realised 
goal It is in the process of realisation and still an ideal in large 
parts of the world The Jews, for instance, are scattered aU over 
the globe and do not own a State which they may call their own in 
spite of Palestine which is called their homeland Switzerland 
embraces three or four creeds and speaks as many languages The 
United States of AmericS does not, for obvious reasons, correspond 
to an American nation Britain herself contams not only Wales 
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and Scotland but a pait of Ireland Considered from tbe stand- 
point of tbe definition generally accepted none of those States, 
technically speaking, is a nation State There is of course much 
to be said in faYom of Dehsle Burns’ thesis that the national 
sentiment was felt as a leal political fact at the paitition of 
Poland (1772),” that ” it gave foice to the Spanish resistance 
against the Trench Government from 1806 until 1813 ” and that 
” it produced the defeat of Napoleon at Moscow and the levival 
of Germany.”^ But had the 'ideal of the nation State been realised 
the Balkan States would not have been faced with the problem of 
reconstruction of national groups under the Tieaty of Bucharest in 
1913, or the world would not have felt called upon in 1919 to make 
an attempt to bring the State system of modern Em ope into con- 
formity with the theory and facts of nationality The attempt, 
however, has been only partially successful Nor need there be 
feai on this scoie, for the events in Central and Eastern Europe 
point unmistakably to the necessity, as an effective and satisfac- 
tory means of solving the problem of minoiities and securing peace 
on earth, for the deflection of nationality fiom politics to its tnie 
region, the realm of culture, of ethics and of psychology. States- 
manship seems to demand that the future should be allowed to rest 
as in Czecho-Slovakia on the growth and development of de-pohU- 
Gtsed nationalities,! a thesis developed at some length in the subse- 
quent pages of the book 

Two other dominating ideas of the nineteenth century were 
state sovereignty receive* the theory of the Sovereignty of national 
^ States and the message of democracy A State 

IB sovereign when it is supreme within its borders so that no other 
State or States can interfeie wnth its internal arrangements, tbe 
evolution of its Municipal Law and its procedure and functions 
Such a State claims power and authority to protect its citizens 
outside its own boundaries So we find, as Professor Laski shows, 
Germany protecting the Mannesman brothers in Morocco and 
England coming io the aid, when necessary, of the Bothschilds in 

complete and unqualified sovereignty 

’ "‘“f j , f-, '’ 

i 

♦ Dolisle Btuhs Political Ideals, pp 184186 
. f A Zimmem The Third Rntish Bmpire, pp 167 19^, 
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seems to have received some check in the piocedure of the Peace' 
Ticaties of Europe signed fiom time to time and of late in the' 
cieation of the League of Nations at Geneva We aie not so much 
concerned beie with the pioblem of national soveieignty except asf 
a Side issue as with the ideal of democracy which is gaimng m 
stiength and momentum in all parts of the woild, though held 
tcmporaiily in check, and which is lelevant to and vitally connected- 
with the pioblem of the piotection of minoiities 

Now demociacy is a society not of siimlar persons^ but of 
Vanoua democrat, c dc ^quals lu the seusc that cach IS an integral 
'^“3 and nieplaceable pait of the whole The 

ideal of demociacy has been sought to be lealised by the cieation' 
of vaiious devices and instiuments ol populai government The 
franchise and the ballot box aie the oldest and piimary essentials 
of demociacy In most modern States, specially after the 
those featuies have been accejited mthout demui, although imiver-" 
* sal adult suliiage is yet an unattained ideal in some of them Them 
the executive has been lendeied poweiless to act arbitrarily and nr 
defiance of public opinion by placing it undei the contiol of the 
legislatme as in England, Eiance and the self-goveimng Domin- 
ions, or of the electoiate as in the Umted States of America The 
process of punishment foi executive offences is no doubt long and 
arduous and the executive found guilty of violatmg the principles of 
the constitution may not be immediately bi ought to their senses 
But the ultimate control is theie and effective foi ah practical pur- 
poses in oidinary circumstances In this connection v^e cannot, 
however, ignoie the alarm laised by the Lord Chief Justice 
of England in his book called the New Despotism where 
he has exposed in incisive language the pretensions and 
encroachments of the bureaucracy He has shown how the 
sovereignty of Parliament has been rendered nugatory and 
the jurisdiction of the courts ousted by a vast mass of 
departmental legislation which has the force of law but is nor 
subject to revision or review by the courts Parliamenr knows 
nothing of it and the courts have no jurisdiction over if- T-'O-rd 
Hewart’s timely protest proves tliat some of the besi minds of 
England have been very sorely exercised and there i? ahenaj a 
searchmg of hearts among men in authonty. Tbs of 
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powers piovides another safcguaid against autocracy. The 
e;xpression is used in countiies whcie dioit adnumsirahj is tamiHar 
m the sense that while the judges in the oidinaiy courts ought to 
be independent of the executive, the Goveinment and its ollicials 
ought to be fiee fiom the juiisdiction of the oidmary courts. In 
a countiy wheie the Buie of Law pievails it emphasises the 
principle that the judges aie independent of the executive. 

The demands of democracy call lor an independent and im- 

The need for an impartial JudlCiaiy liot SUbseiVlCUt tO eXCCUtlVC 

and independent ]udi- contiol 01 the piccarious verdict of the ballot 

box It IS because the tenure of the judges 
m England is determined by “ good behaviour ” that the English 
citizen owes his personal libeity mainly to the judicial decisions. 
Eor centuries the English judiciaiy has been found protecting boldly 
and valiantly the populai lights against Boyal oi executive en- 
croachments and, in the process, mcuiimg the displeasure of the 
Grown. To Chief Justice Coke, more than to anybody else, oi . 
any constitutional charter of liberties, is England indebted for 
the development of the Buie of Law and its vindication She has 
no doubt the Magna Charta, the Bill of Bights and the Petition of 
Bight , but the Buie of Law and judicial decisions constitute the 
sheet anchor of personal freedom of the British citizen In England , 
for example, no man is pumshable or can be made to suffer in 
body or goods except for a distinct breach of law proved and estab- 
lished in an ordinary and thoroughly legal manner befoie the 
ordinary courts of law Secondly, no man is above the law which 
means that ‘ ‘ every man, whatever his rank or condition, is subject 
to the ordinary law of the realm and amenable to the jurisdiction 
of the ordinary tribunals ”* Thirdly, eveiy citizen’s legal rights 
or habihties are generally determined by the ordinary courts of 
law and each man’s individual rights form the basis of the consti- 
tution lather than flow from it It is not to be supposed that’ 
there can possibly be no personal freedom except under the Buie 
of Law as it has developed in England In a large number of, 
modem States, the principles of the Buie of Law are embodied 
and incorporated in a constitutional charter of the Fundamental 


♦ nicey • Tbe Law of IhS Oonfihfntion, p 189 
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Bights of citizens. The world has moved so fast indeed that such 
a chaitei embraces within its range not only political, social or 
religious lights, but also lights which aie purely economic in 
character .We find in the German charter ol constitutional rights 
ample provisions for economic independence of the German 
citizens The idea is extremely important, for the conception of 
democracy as it has been defined embraces every aspect of the hfe 
of the citizen He seeks lehgious freedom in order to realise the 
truth his rehgion embodies He seeks political freedom lor his 
full and complete development as a political being He seeks 
economic freedom for “ the satisfaction brought by making an 
end of the frustration to his personality an irrational subordina- 
tion implies ” Whether under the Buie of Law or under a 
statutory charter of the Fundamental Bights, the citizen in modern 
States has some chance of safeguarding his personal freedom 
against invasion either by a Department of the Chmch or of the 
State or by an organisation of the caxntalists 

The modern State, as has aheady been pointed out, is more 
or less a large nation State , and it is not 
ally State possible, as in the case of the Greek City 

State, for all the citizens to meet together, 
deliberate on questions of policy and take decisions We have as a 
result representative government in which the interests of the 
people are supposed to be protected by their own accredited delegates 
or chosen representatives But the delegates oi representatives who 
en]oy legislative tenure for a fixed period of time are liable to out- 
side influences and temptations of various kinds And hence 
arises the necessity of safeguards Some of the States have 
adopted the mstruments of initiative, lecall and referendum by 
which the electorate can, under certain conditions, respectively 
mitiate legislative proposals, unseat their delegates or representa- 
tives and decide issues raised in Bills on the legislative anvil The 
advocates of democracy have further introduced a new democratic 
device in the machinery of Federal government for the purpose of 
reconciling ‘ ‘ national unity with the maintenance of State rights ' ’ 
In humbler spheres the same ends are sought to be realised by 
local bodies such as the London County Council or the Calcutta 
Corporation.' 
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But have all those devices been able to tiansmit the force 
TUo problem of ropre Individual Opmion aiid pieference into pu 


sentation of Ibo mmon- 
ties; federation ond deve- 
lopment of local auto- 
nomy 


action which is the ciiix of popular insl 
tions? What is the use, asked Hare 
Mill, of bioadcmng and extending 
franchise unless all the jiaities have rcjiicscntation on the le, 
latuie? Did not the mmoiities run the iisk of being swamj 
and was not there the possibility of lepiesentative dcmoci 
turning in the course of time into an unqualified and intolers 
tyranny of the majoiity? These questions weic put but were 
everywhere boldly faced Attempts have been made in cert 
parts of the woild to give, by the method of proportional lej 
sentation, a fan, if not accmately pioportionate to their numerj 
strength, share, to the different parties, of scats in the Icgislatii 
The system of proportional lepiesentatioh has not, however, hi 
accepted in England, although the complaint of the Libeial pa 
has been persistent for some yeais past that then voting stren^ 
in the country is much larger than then repiesentation in 
House of Commons The reasons which influenced Jolm Stu 
Mill m fighting for a change in the electoial method and procedi 
in England hold good in the case of those who demand statut( 
piotection of racial, linguistic and religious minonties — the subj 
of’ our study in this book. 

We have given a short sketch of political changes and mode 
tendencies in political institutions 
have shown that the City State had giT 
place to the conception of a World Empire and that the latter in 
turn gave place to a modem nation State The nation State i 
brought to the fore peculiai problems of its own and is struggh 
m its natural course of development and m the interaction of cc 
trary forces to find how far it can proceed in pursuance of 
aggressive nationalist platform and programme and where it shot 
stop. It has raised the question of repiesentative democra 
which has given rise to such complicated questions as the foi 
and procedure of representation m the legislature, of fedeiati< 
and development of local oi rural autonomy, of different kinds 
democratic machinery and charters of Pundamental Eights of ti 
people. Some of these subjects are directly or indirectly connect 
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With the problem of the protection of minorities. By minorities 
are here meant not social or political minoiities but persons or 
groups of pel sons who diffei from the majority of the population 
in a countiy in lace, religion or language ' They may be citizens 
of a foreign State or nationals of the countiy concerned The 
interests of the former are generally safeguarded by the foreign 
State of which they are citizens. National minorities may be 
protected in two ways, namely, (I) under Municipal Law and (II) 
by International Agreements oi Treaties Both these methods of 
piotection we propose to discuss in detail in the following pages 

The principle of piotection of racial, linguistic and religious 
, , minoiitics IS no new thing on earth Ws 

TIic principle of minon « , , , r i j. j. ±1 

tics protection long rccog- und carly tiacc OI such protection in the ireace 
niscd in Europe Aiigsbuig, 1555, the Pact of Warsaw, 

1573, the Edict of Nantes, 1598 and the Treaty of Westphalia, 
1648 Henry of Navarre granted under the Edict an unexampled 
.measure of religious toleration to the Huguenots in Erance The 
Treaty of Westphalia not only confirmed the agreements in the 
previous Treaties but introduced the principle of joint action and 
common responsibility on the part of the Signatory Powers and 
thus anticipated the Covenant of the League of Nations The 
Treaties, it ought to be noted, dealt more with the religious rights 
of minorities than with tlieir linguistic or cultural rights The 
principle of j'oint international action, however, took centuries fo 
assume a somewhat definite shape and character We shall confine 
our observations and comments to the period dating from the 
Congress of Vienna in 1814 down to this day — a little more than 
a century , for in that Congress the rights of minorities had 
been guaranteed more definitely and specifically than previously 
in an International Treaty of Peace introducing a principle which 
was later consolidated and extended in 1919 when the whole >of 
Europe was in a melting pot 
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CHAPTEE n 


The Historical Background 


Before we pass on to the Congress of Vienna let us discuss 
The union of Norway Constitution of Norwaj as it stood in 


and Sweden 


1814: in which the protection of minorities 
wns stipulated It should be noted at the very outset that the 
Norwegian constitution was not essentially the woik of an inter- 
national gathering in the sense the League and other settle- 
n-ents are Eor moie than four hundred years until 1814, Norway 
liad formed pait of the State of Denmark Under the Treaty of 
Kiel Norway was ceded to Sweden The Norwegian people 
o])posed the annexation and fiamed and adopted a constitution of 
then own and invited a Danish Prince to become then King 
Tlieieupon the Swedish invaded Norway which was subsequently 
compelled to accept a umon of the Crowns The Damsh Prince 
abdicated, but Sweden agieed to tieat Norway as a “ free, inde- 
pendent and indivisible kingdom ” The union of Sweden and 
Noivay laised the question of the piotection of racial tod hnguis- 
tic minorities 


The constitution provided that while the King was m 
„ „ , . , Sweden, a Noiwegian Minister of State 

How tnc rights of tho ' ^ 

[wo jieopies were safe and two members of the Norwegian Coun 
^ cil of State would always be in attendance 

upon him The duties and functions assigned to them were the 
duties and functions of the Government of Norway All 
Noiwegian business had to be brought before the King 
ihrough those Noiwegian Ministers No Norwegian 
business could be dealt with or disposed of except in 
their piescnce All petitions from the citizens of Norway to the 
Kmj. were to be ]iiesented, in the first instance, to the Norwegian 
Go\ernment and tlie petitions together with the report of the 
Noivegian Government thereupon were to be submitted for the 
coiwideiaticn of tlie King All orders of the King concermng the 
affairs of Noiway required for their validity the counter-signa- 
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tine of its Mimstei of State The Noiwegian Ministei of State 
and the two Noiwegiau Councillois of State who weie in attend- 
ance on the Ejug in Sweden had to be given seats on the Swedish 
Council and the light to vote when matteis affecting both the 
Ivingdoms weie discussed and dealt with It was also laid down 
that except in the case of uigcnc}’^ the opinion of this Noiwegian 
Council should be obtained befoie any joint dehbeiation took place 
xAiticle 38) This pioccduic of joint business was fuither 
iidopted in the mattei of declaiation of wai and conclusion of 
peace The King was imestcd \vith the povei to mobilise tioops, 
to declaie wai, to conclude peace, to entci into and bieak off 
alliances and to send and leceive ambassadois But befoie taking 
any action m exeicise of the poweis confeiied upon him the King 
had to communicate Ins vicvs to the Noiwegian Government and 
obtain its opinion thcieou along with a full lepoit as to its leal 
position in lespcct of its finances, means of defence and so forth 
A similai lepoit had to be piocuied fiom the Swedish Govern- 
ment Theieaftei the King had to summon an extraoidinaiy 
Council of State to which the lepiesentatives of both the Govern- 
ments were imnted and to explain to them the leasons foi such 
action and to lay on the table the lepoits of the two Governments 
concerned on the exact state of tlnngs pi evading in their lespec- 
tive States The King’s pioposals foimulated in the light of re- 
poits leceived had to be placed befoie the extiaoidmaiy Council 
The advice tendeied to the King by each Mimstei on the subject 
01 subjects undei discussion had to be enteied individually and 
sepal ately upon the minutes of the Council The final decision, 
however, lay with the King (Aiticle 26) It was furthei piovided 
that the Stoithmg must have, laid befoie it, the minutes of the 
Goveinmeut in Noiway as well as ceitified copies or extracts 
fiom the minutes kept by the Noiwegian Mimstei of State and 
two Noiwegian Councillois of State in attendance upon the King 
m Sweden (Article 75) 


Noiway’ s shaie of contiol ovei the joint business of the two 




fhe composition of the 
Joint Committee and 
Connell 


kingdoms was strengthened by its partial 
control over the succession to the 
Crown, During the King’s nnnoiity 
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a Council of State composed of equal numbers of Noi- 
wegian and Swedish membeis weie to cany on the administra- 
tion of the union in conformity with the general piinciples of the 
two constitutions until then i epi esentativcs made due provisior 
foi the purpose (Article 40) If, however, theie was no Prmcc 
entitled to the succession, the King could iccommcnd his suc- 
cessor to the Stoithmg The final decision lay with tha1 
body in the case of disagi cement between it and the King 

Equality of status of both countries was secured by statute 

Protection of kngnago, (Aitlclc 42) In timcs of pcacc nonc bul 
religion and nationality Norwegian tioops could bc stationcd in 

Norway and similarly none but Swedish tioops could bc stationer 
in Sweden, save only in the case of annual maiioeuvics of the twe 
armies Ordinal ily the warships of each kingdom were manner 
by its ovm seamen Neither the army noi the navy^ of Noiwaj 
could be used for any offensive war without the assent of the 
Storthmg Norway had hei own bank, conti oiled her own cui- 
lency system and maintained hei own separate tieasuiy, and hei 
levenues had to be applied exclusively to her oym pui^poses and 
weie not liable foi any othei than hei ovm national debts 

The language, religion and nationality of Norway weie also 
protected by various provisions in the constitution It was lair 
down, foi instance, that aU reports on Norwegian affans as well 
the despatches connected therewith should be in Noiwegiar 
language (Article 33) The King was required to receive sufficienl 
instruction in the Norwegian language * The ofidcial posts m the 
Norwegian State were open only to such Norwegian citizens af 
professed the evangelical Lutheran religion, swoie fidelity to the 
King and the constitution and spoke the language of the country 
That provision was supplemented by another which laid down thal 
those alone would be admitted to public employments who had 
permanent residence in the kingdom’ and were pledged to the inde- 
pendence of Norway In 1878 the following paragraph was m- 
coiporated in the constitution “ Only such persons as profess tire 
public religion of the State may be members of the King’s Council 


* Select Constitutions of the World, p 619 
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01 fill judicial positions ’ ’ (Aiticle 92). Oiigmally tlie law debaried 
the Jews fiom enteiing the kingdom of Noiway This lestiiction 
Avas abolished in 1861 (Aiticle 2) But it Avas made peifectly 
cleai that no one except eithei a NoiAvegian oi a Swede citizen 
could be appointed as ‘ ‘ statholder ’ ’ 

Despite all these piovisions the souices of fiiction between 

The d,ssoiui,o« ot ibc Sweden and Noiway could not be wholly 
Union lemoA^ed The lattei countiy was dis- 

satisfied Avith the Union, paiticularly in regaid to her 
external lelations In 1891 she demanded a sepaiate Consulai 
SeiAice Negotiations continued foi fourteen years and ultimately 
broke doAvn in 1905 AA'hen the Stoi thing passed a law establishing 
its OAvn Consular SeiA'ice The King A^etoed the law and his action 
fuithei cmbitteied the relations betAveen the two peoples Aftei 
months of negotiations, hoAveA^ei, an agreement was arrived at and 
signed abolishing the union On the 18th of NoA^embei, 1905, 
•the NorAvegian constitution Avas amended and all reference to the 
union was omitted from the statute As a result many of the 
constitutional pioAusions which haA^e been referred to above were 
then and subsequently repealed 

But so far as inter national intervention is concerned, the 

starting point of our investigation is the 

Tbe Treaty of A^ionna m , ° -vr Mi ° ru. ii 

Treaty of Vienna About a month after the 
overthrow of Napoleon at Leipzig the Dutch rose up m rebelhon 
at Amsterdam and subsequently at the Hague against foreign 
domination A declaration of independence was made and a provi- 
sional Government set up The Prince who had been in exile foi 
eighteen yeais came back, received the offer of Kingship by his 
motherland and accepted it under the title, Wilham I Powers 
weie conferred upon him on condition that he would give the people 
a free constitution In accordance therewith he appointed a repre- 
sentative Commission to draw up the Pundamental Law The 
labours of the Commission were completed by Pebruaiy, 1814 The 
Pundamental Law as defined by them was accepted by an over- 
whelming majority of notables invited to decide on it It included 
among other things provision for a representative assembly known 


* Cambndge Modem History, Volnine X, p- 670* - 
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as the States Geneial for the purpose of protecting the lights and 
hberties of the people The judicial y was made completely mde- 
pendent and equal rights weie guaranteed to members of different 
lehgious pel suasions The Allied Powers welcomed the growth of 
this unified State undei the soveieignty of the Prince of Orange. 
In 01 del that they might keep undei check French ambitions in 
North-Westein Europe they also conceived the plan of cieatmg a 
laiger umon of the entiie body of Low countiies 

Thus, the Treaty of Pans was made and signed by which 

Belgic Provinces weie added to Holland, and 

The United Netherlands u tt j. j -xt xi i j 

as a result the United Netherlands came into 
being Catholic Belgium was united with Protestant Holland 
and hence arose the question of lehgious and racial protection. 
Then at the Conference in London in June, 1814, the Allied Powers 
drew up what aie known as the Eight Articles which were con- 
firmed the same year at the Congress of Vienna and which the 
Prince of Orange, in his capacity as the sovereign of the United 
Netherlands, accepted The following provisions in the Eight 
Articles are important for om pm’pose 


I The union shall be intimate and complete and the umted State 
shall be governed by the Fundamental Law, already 
Provisions of the Treaty established m Holland guaranteeing rehgious pio- 

tection which might be modified by mutual consent, regaid 
being had to the circumstances that rmght arise 

n There shall be no change in those ai tides of the Fundamental 
Law which assure to all rehgious cults equal protection and 
pnvileges and guarantee the admissibihty of all citizens, 
whatever be their lehgious creed, to pubhc offices and digmties 

m The Belgian Provinces shall be m a fittmg manner represented 
in the States General whose sittings m times of peace shall 
bo held by turns m a Butch and a Belgian town 

IV All the inhabitants of the Netherlands thus assured of equal 
constitutional rights, shall have equal claim to all commetcial 
and other rights without any hmdrance or obstruction 

being imposed on any to the profit of others 

V Immediately after the union the Provinces and towns of 
Belgium shall be admitted to the commerce and navigation 
of the Colonies of Holland upon the same footmg as the Dutch 
Provinces and towns. 
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The Congress of Vienna maiks in a somewhat systematic 
form the begimnng of international intervention m the domestic 
affairs of a Sovereign State The Allied Poweis explained in a 
subsequent Protocol the leasons foi then action They declared 
that they had had recourse to inteivention in the interests of 
amalgamation necessitated by the circumstances of the case and 
that in lespect of Belgium particularly, they had adopted the device 
by way of assertion of their light of conquest 

Neithei the Fundamental Law, noi the Eight Articles, nor 
the Piotocol could, as subsequent history 

Causes of frichon Po t i i ^ tu £ j xi 

htacai and administrative shows, solve the difficuities Jj or we ffnd the 
inequalities Dutch and the Belgians differing in essential 

points on the questions of the lepiesentation of the two countries 
in the Second Chamber of the States General and of equal treatment 
of different lehgious behefs in law Equal lepiesentation of the 
two countries in the Chambei was ultimately piovided foi, but it 
was resented and opposed by Belgium on the giound that Holland 
with a much less population was not entitled to equal representa- 
tion with Belgium The settlement did not last long And of 
the causes that contributed to its breakdown “ political and ad- 
mimstrative mequalities” and the linguistic difficulty weie the most 
important Neither in the Fundamental Law nor in the Eight 
Articles was there any stipulation legardmg the repiesentation ot 
the Belgians in Public Services and in the executive Government 
The disproportion of comparative figmes, however, was marked 
and caused jealousy and irritation More difficult was the language 
question One of the greatest blunders of the Piince was to issue 
a decree legalising the use of French and Dutch ignoring altogethci 
the claims of the Belgian tongue The crisis was soon reached 
when Dutch was declared the national language and its knowledge 
made a condition precedent to the admission to public employments 
How subsequently the union bioke off and Belgium seceded 
from it is for the histoiian to tiace But for om pmqjose certain 
conclusions may be deduced from the settlement They are 

I The Allied Poweis claimed and exeicised the right 
of intervention in certain domestic matters 
of sovereign States provided the latter were 


CJondnsions 
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the result of fusion or amalgamation of different 
tern tonal units brought about by them, or at their 
instance, thus lepudiatmg the Austiman theory of 
sovereignty. 

II No intervention was allowed in the affaiis of large 
States 

in The Poweis seeking to intervene in the mteinal ad- 
mimstiation of foreign States had no orgamsation, 
peimanent oi temporary, to enforce the terms of the 
Treaty imposed on the smaller States as they were 
jealous of one another and engrossed in their own 
affairs 

IV. Protection guaranteed in the Treaty apphed only to ' 
religious beliefs and commercial activities and inter- 
course The question of language did not aiise at 
the Congress but it soon cropped up in the actual . 
admimstration of the Pundamental Law.* 


Prom this singular instance of the Powers’ intervention in a 
=ece and the London State of Western EuTope history takes us to 

Central and Eastern Emope, for centuries 
e hot-bed of international jealousy and intrigue and the plague- 
ot of rivalry and everchanging territorial redistribution After 
ars of conflict in which England took her due share a Protocol 
is signed m 1830 in London by Great Biitain, Prance and 
assia creating Greece into a Sovereign State and removing the 
ntrol of the Porte over her The frontiers of Greece under the 
rotocol were much more contracted vis-a-vls the territorial 
langements under a previous Protocol and only a fragment of 
leece attained to independent statehood But what she lost m 
rritory she gained in status For the purposes of religious 


* Mies L P Mair Eeemg to oterttate her CWh ■wheti she eayS that langnage " had not 
c Titiportajice ifrhieh it has at the present day ’’ bcoanse, as we hive seen, the language 
estioil 3<fceletated the crisis in the Uhited Netherlands (Miss Mair • The Plotcetion 
hEnotitiea, p 80) 
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protection the Allied Poweis provided the following aiticle in the 
Piotocol • 

“ The plonipotentiniios of the thiee Allied Courts being desirous 
of giving to Giocce n now proof of the benevolent nnxietj^ of their Sovereigns 
icspecting it nnd of preserving that country from the calamities which the 
]l\ nines of the religions therein professed might excite, agreed that all the 
subjects of the new State, u haicvcr may be their rehqton^ shall be admissible 
to all public employments, functions nnd honouis, nnd be treated on the 
footing of perfect equality, without legaid to diffeienco of creed m all tholi 
relations, civil or political ” 


Cession 

Tslnndo 


of llic Tonion 


WHien again in 1863 tlie Ionian Islands weie made over to 
Giecce in a Tieaty signed by Gieat Biitain, 
Fiance, Russia and Denmaik, the principle 
embodied in tlie London Protocol of 1830 was reaffirmed in the 
following words ' 

" The pnnciplc of ontno Civi] nnd Political equality between subjects 
belonging to diffeient creeds, established m Greece by the Protocol (of the 
3rd February, 1830) shall be likevase m foicc m the Ionian Islands " 

The question was once again and foi the thud time raised in 

Tiicssaiiy and Protection l^Sl wlien Gieece gamed a further accession 
for Mnsaimans of toil itoiy by getting Thesally The cession 

was Recognised in a Treaty to which Great Britain, France, Austiia, 
Germany, Italy and Russia, were parties. Among othei things the 
Treaty piovided 

I 

I The lives, propei-ty, honour, religion and custom of those of 
the inhabitants of the localities ceded to Greece who shall 
remain under the Hellenic administration will be scrupulouolv 
respected They will enjoy the same civil and political rights 
as subjects of Hellenic origin (Art HI ) 

Freedom of religion and public worship is secured to Musalmans 
in the t-emtones ceded to Greece (Art 'Vlli ) 

No interference shall take place with the autonomy or Irerv'- 
chical organisation of I^Iuslim religious bodies now 
which may hereafter be formed, nor v/ilh the 
the funds and real property belonging to them ' * 

No ob=d:acle shall be placed m the way of the re 
bodies with their religious heads m mattars cc rix— 

YHI) 


n 


m 


rv 
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Tlic IB iiici])lcs of icli^ious pioloctioi) ap])lir(1 m Uic riHC of Ific 
(oniloiif^ (•('(led (o nu'ooo wi'w nccrpfrd aKo 

Moldn\n nml AVnllnrlim r '\r i ii i • j ii t 

The principle of protorimn iMolilavia aiifl Waliaolua at tli(* (/onforcnco 

or fimi-.tiinlinoplr m lftr,r, ,sl,,.n tl.nv 
n-ininFi comincrcmi mono (Icdaiocl aulononioiis Prinripalilich. Pro- 

MMon*^ nindo in (lio Piotorol \\oic MippP- 
mcnlod Imo latoi in IP'iB, mIicii tho Odinontinn of Pnri^ 
laid doivn flic oon'iliiniioii of tlir Pnnoipalitio-, Tlio torrn^ of Die 
Protocol lend ivilli Die ]iioMMon‘i iiieoi pointed in tlie r nii'^lilntion 
give a full pictinc of Die nntine and extent of piofeefion of the 
minoiilics Tlie«;e applied not onh to diffeieneet, of leligmn ns in 
Die previous Tieatieslint to those of rare aho Pesides, iru a more 
definite and specific foim soinetliing like the Pule of Lav vas 
intiodnced, foi in gnarantccing personal hlierly the contracting 
paities naed expiessions which aie famihai to students of English 
constitutional histoiy and const itntional law ^ Put special care 
was tnhen at the same time to distingnish nationals from person', 
under foreign piotection who were excluded fiom political rights 
and piivilcges Bnfegnards wcie also piovided against commercial 
discrimination and expiopriation Eoi the fust time perhaps one 
comes across in an international instrument an indignant protest 
against Irade monopolies Nor is fins all Tt vns stipulated that 
steps would he taken to change the agrarian law with a view to 
improve the conditions of the tillers of the soil Dms anticipating 
modern tendencies in land legislation 

In the protocol of 1856 wc find tlie following provisions' 

I All relipfions x -those who profess them shall Gn]Ov equal 
hbertv and equal protection m the two principalities (Art 
XTCI) 

II All Moldavians and all Wallachinns -mil without exception lie 
admissible to public employment (Ait XV1 1 

m All classes of the populabon -without anv distinction of birth 
or religion shall enjoy equality of cml rights, and in particular, 
the nght of property m all its foi-ms but the exercise of the 
pohtical rights shall he suspended for those inhabitants who 
are placed under foreign protection (Art XV ill ) 


* Of Art 46 of the constitution as agreed upon at the ConTontion of Pans, 1858 
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The piovisions made in the constitution foi the two Piinci- 
palities in 1858 lead as follows 

I Moldavians and Wallaclnans shall be equal before the law in 
matteis of taxation and equally admissible to public emploj- 
ments in both piincipahties 

n Their mdividual libeitj^ shall be guaranteed No one shall be 
detained, anestcd oi prosecuted, except in accordance with law 

HI No one shall be depiived of his piopert}' except in accordance 
vith law, or on the gr-ound of public interest and after receiving 
an indemnity 

IV Moldavians and Wallachians obscivmg Christian rates shall 
equally enjoy political rights The enjoyment of those rights 
may be extended to other lehgions by a legislative enactment 

V All privileges, commerce or monopolies enjoyed by ceitam classes 
shall bo abolished There shall be undertaken without delay 
revision of the law which regulates the rights of the proprietors 
of the land valh a view to impiovmg the condition of the 
peasant 

It Will be appaient fiom the decision taken at the Pans con- 

Protcction optional for mention that although ample safeguaids had 
non Christians Ijceu piovided for the minoiities, there were 

no provisions foi linguistic and educational facilities and that 
leligious piotection was ohligatoiy so fai as the Christians weie 
concerned and piactically optional m the case of non-Chiistians 

By far the most famous Treaty in this connection is the Treaty 

The Treaties of San 0^ Beilin Signed in July, 1878 The signa- 
stephano and Berlin tolies of the Tieaty weie Gieat Britain, 

Prance, Geimany, Austiia, Italy, Kussia and Tmkey It con- 
tained sixty-foui articles and has been desciibed hyB W Mo watt* 
as one which “ is for South Eastern Europe what the gieat Treaty 
of 'Vienna of 1815 was for the "West , and for thirty years its terri- 
toiial arrangements received comparatively small modifications ” 
It was preceded by the Treaty of San Stephanof agreed upon and 
signed by Tuikey and Eussia The Treaty was not welcomed by 
the great Powers of Em ope The constitution of a big Bulgaria 


* E W Mowatt Select Treaties and D'oenments (Introdnction XL-XLlLl) 
t Hertslet TV No 618 

s 
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i\^as looked upon by Austria as a menace, and Gieat Biitain was 
natuially suspicious of the extension of Eussian influence ra 
Constantinople and Asia Minoi . A little over a month befoie the 
Congress of Beilin, to be piecise, on the 4th of dime, 1878, G-ieat 
Biitain and Turkey entered into an alliance Gi eat Britain agreed 
to stop Eussian incursion into Tmkey’s teiiitoiy m Asia Turkey 
was called upon, and she promised, to give protection and good 
government to her Christian subjects CypiTis was “ assigned to 
be occupied and administered by England,” Turkey reserving to 
herself certain specified nghts only 

The first act of the Congress of Berlin was to reject the terms 
„ , , ^ , of settlement arrived at under the Treaty of 

Sete '^the^nncipie of San Stcphano The dream of a “big 

SSShve Bulgaria ” was smashed and in its place a 
Ponncii accepted Small Principality was created between the 

Danube and tire Balkans which became a tributary of the Sultan 
Eastern Eoumelia was converted into a province within the Sultan’s 
Empire but placed rmder a Christian Govei nor-General Crete 
"Was to continue under Turkey, but the Sultan promised to govern 
it according to the Organic or Fundamental law or the Firman of 
1868, by which he guaranteed equal fiscal treatment to his Christian 
and Mahommedan subjects alike and provided for the lepresentation 
of Christians on the Administrative Council of the Island t It 
was further stipulated that in other European possessions of 
Turkey similai laws would prevail, | and the Sublime Porte was 
made to undertake to “ depute special Commissions, in which the 
native element shall be largely represented, to settle the details of 
the new laws m each province ” Further, it was laid down, that 
“the schemes of organisation resulting from these labours shall 
be submitted for examination to the Sublime Porte, which before 
promulgating the Acts foi putting them into force, shall consult 
the European Commission instituted for Eastern Eoumelia/’ Equal 
fiscal treatment was of course no innovation in Europe, but, l^ie 
principle of representation of the minorities m the, Administrative 

♦Art L 

+ Hertslet, IV, Appendis 3229 
t Art 25 
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jouncil was peiliaps accepted for the first time m a Euiopean 
?ieaty. 

The declaration of Seivia, Eoumama and Montenegio as auto- 
nomous States and of Bulgaria as an indepen- 

loumania’s status condi- _ . j. ± j j. 

lonai upon her acceptance dent irnncipality Constituted tne greatest 
)f minorities safeguards political cliangc effected Under the Tieaty ot 

3erlm The autonomous and independent status of Eoumama 
t^as made conditional upon the acceptance by her of the following 
erms 

I In Eoumama the difieience of rehgious creeds and confessions 
shall not be alleged agamst any person as a ground foi exclusion 
or mcapacity m matters lelatmg to the enjoyment of civil ahd 
pohtical rights, admission to pubhc employments, functions 
and honour s, or the exercise of the vanous professions and 
mdustiies m any locahty whatsoever * 

n The freedom and outward exercise of aU forms of worship 
shall be assured to all peisons belongmg to the Eoundamah 
State as well as to foreigners, and no hmdrance sh^ be offered 
either to the heuarchrcal orgamsations of the different cbm- 
mumons or to the relations with then spiritual chiefs 

ill The subjects and citizens of aU the Powers, traders or others, 
shall be treated m Eoumama without distootion of creed, Oh 
a footmg of equahty 

lY No transit duties shall be levied m Eoumama on goods passmg 
through the Pimcipahty 

Tlie ai tides aie peculiai in that Eoumama was admitted c'nly 
0 conditional sovereignty as she had no light do regulate her odn 
aiiff pohcy and to define and promulgate her own law of hational- 
ty thereby depriving hei of powers which characteiise a Sovereign 
nd independent State The Government of Eoumama had no 
ight to discriminate between foreigneis and their own citizens. 

The mdepehdence of Seivia was recogmsed subject to the 
dlovTing conditions 


I 

afegunrds 
monties in 


In Servia the difference of rehgrous creeds and confessions 
shall not be alleged agamst any persons as a ground 
Sema exclusion or mcapacity m matters relating to 

the enjoyment of civil and pohtical rights, 4'dmission 
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k) public oiTiploymcnlH, funcliouB nud honours or iho cxcrciso 
o£ various piofossious and iiiduslrics in uiij locality vhiitso 
over ^ 

U The freedom and outward oxorcisc of all forms of worslnp shall 
bo UBbured to all pcibons bulongnig to ber\m ns well us to 
foioignors, and no limduincc shall bo ollcred citlicr to the 
hioiurchical uigambalions of the dilToient commumous or to 
then lelatiouB with tboir Bpiiitual chiefs 


Tlieie IS little diffeicucc between the ticiilinent {iccordcd to 
iivia and that accoided to Bonmania Identical piovisions aio 
[SO made in the ease oi Montenegio The case of Buigaiia lias 
sen pieviously discussed at some length 

With lefeieuce to Tuihey it has been shoun how she under- 
took to safcguaid the iiilcrcsts of her 
(« 3 C^ ^mero ChllstiaU SUbjCCts 111 taiious pails of Euiope 
Lequ™to^° considered Crctc uas ticatcd uiidcr thc Treaty 

of Berlin In the Congiess of Pans, 1856, 
lie question of the piotection oi hei minoiilics nas discussed 
Int the Sultan did not considci himself bound, like Ibc newly 
leated States, by iiitci national agiecmcnts lie only commnm- 
ated his desiie to follow the pnnciplcs bioadly laid doum and Ins 
ommuni cation addressed to thc Poners could not be interpreted 
s having given the lattei the light to inleivcne, scpniatcly oi in 
oncert, m the domestic affaiis of the Sultan In 1878 also no 
nternational settlement was imposed upon him, but lie was some- 
Low prevailed upon to make a declaiatiou of his intention of which 
be Buiopean Poweis took note undei tbe Ticaty of Beilm t 


The contents of his declaration weie, in many lespects, moie 


Che Srdtan’s declaration 
lore comprehensive than 
oternational Treaties 


extensive than the obligations imposed under 
the Treaty upon the minor Christian States 
The Sultan made announcement of his policy 


n the following effect \ 


I In no part of the Ottoman Empire shall difference of religion 
be alleged agamst any person as a ground for exclusion or 


36 

+ Art nxn 

I Art liX il {Mowatfc Select Treaties and DocmnSiitB ) 
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incapaci% as legards the discharge of civil and pohtical rights, 
admission to pubhc employments, functions and honoms or 
the exercise of the vaiious piofessions and mdustiies 

n AU persons shall be admitted, without distmction of lehgion, 
to give evidence before the tribunals 
irt The freedom and outward exercise of aU forms of worship are 
assured to all, and no hmdiance shall be oSeied either to the 
hieraichical oigamsations of the various communions oi to the 
relations with their spiritual chiefs 

lY Ecclesiastics, pilgiims and monks of all nationahties tiavelhng 
m Turkey in Europe, or Turke} in Asia, shall enjoy the same 
rights, advantages and privileges 

V The right of official protection by the diplomatic and consulai 
agents of the Poveis in Turkey is recognised both as legaids 
the above-mentioned persons and their lehgious, chantable 
and other estabhshments in the Holy places and elsev ueie 

YI The rights possessed by Fiance aie expressl} reserved and it is 
weU understood that no alterations can be made m the status 
quo m the Holy places 

VH The monks of Mount Athos, of whatever country they may be 
natives, shall be mamtamed m then former possessions and 
advantages, and shall enjoy, without any exception, complete 
equahty of rights and prerogatives 

A caieful examiuatiou of the Treaties and Protocols brrngs ns 

The features of the f^^e to face wrth Certain features of the 
European Pohty Eulopean system of polity of that time 

Eastern Europe had not yet settled down and teiiitorial redistri- 
bution and creation of new States were going on at rapid inter vais 
It seems to have been accepted as a settled fact that the reconstruc- 
tion of Eastern Em ope was the concern of the Great Powers The 
Powers themselves, for reasons domestic or otherwise, laigely help- 
ed to create new States in Eastern Emope and as a result the lecog- 
mtion by the Powers of those States was considered necessaij 
in the circumstances of the times The Powers acted more or less 
like the conceit of Euiope and constituted themselves into the only 
competent Court, as it weie, for “ dealing with all matters of 
European concern ” The pnnciple was lard down that the 
sovereignty of new States would not be recogmsed unless, para- 
doxical though it may sound^ they accepted certam obhgations m 
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it of the protection of minorities imposed upon them bj the 
LB. The right to intervene was claimed and exercised by ihe 
and the States affected qmetly submitted to it 

Ln entirely different procedme, however, was followed con- 
sistently in Western Emope with the single 
wlItTm exception of the United Netherlands. The 
question of international interference, for 
pie, did not arise and was not even thought of when the Eing- 
)f Italy was formed or when the German Empire was built 
territorial changes and congiomeiations Tempeiley^ seems 
tify this differential treatment on the ground that the Western 
j had aheady a well-developed system of personal rights 
nteeing freedom of worship to all communities and sects 
distinction between Eastern and Western Emope, we are 
was based “ on a real difference between the characters of the 
es and the political situation ’ ’ It is, howevei , cleai that fehe 
rs made the subject of minorities protection then common 
in when at their instance teiiitoiial changes were effected 
iing in political le-distribution of peoples and races The 
rs thought that they owed it to the minorities placed under 
iizeramty of a different lace professing a different religion to 
the transferred races oi peoples adequate protection against 
ity rule Tempeiley’s justification of differential treatment 
tween one pait of Emope and another is not' sufficient m view 
e fact that it led to suspicion and mistrust in Emopean 
cs — a point which, as we shall see latei, was emphasised b\ 
sssor Gilbeit Murray in connection with the subsequent 
ue settlements 

It appeals that the sphere of piotection extended from tiihe 

;ion of the pnnci racial differences came to be 

protection recogniscd as being entitled to piotection as 

ences in leligious persuasions In some of the subsequent 
ties foreigners were admitted to pohtical and civil lights 'and 
LOUS gioups were assured that no hmdiance would be placed 
eir relations with their spiritual chiefs, no mattei where the 


['ompcrlcy, H W V A History of the Peoce Conference of Pans, Vol V, tpp 
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itter came fiom It will be seen that the lefiisal on the pait of 
he Gieat Poweis, in the J\!inoiities Tieaties undei the League, 
0 make piovision foi mteinational lelations in lehgious matter?, 
novoked stiong and bittei opposition fiom some of the States 
xmceined Theie is another point to be boine m mind In the 
jarliei settlements, as Tempeiley shows, the minoiities lights had 
leen confeiied uiion members of ceitain Chiistian confessions and 
ictiial protection by way of inteifeience jilaced iindei a single 
Powei Prance, for example, was chosen the guaidian of the 
Sathohcs and Knssia of the orthodox sect inhabiting Sultan s 
teiiitory In the Treaties of Pans and Beilin protection had the 
^aiantee fiom all the Poweis and was extended to peoples other 
than the Chiistians such as the Mahommedans and the Jews 

There were no complaints received legaiding the infiinge- 
, ^ ment of the piotection clauses fiom either 

Grievances of Ine Jews 

and the Powers’ inabiiiiv the Malioniedans 01 the Cliiistians But it 

to redress tliem tij. 

seems that the Jews in Eoumama did not le- 
ceive the treatment which had been assured to them, paiticulaily 
undei Alt XLV of the Berlin Treaty of 1878, and to which 
they weie entitled They did not acquire the nationality of 
Eoumama automatically , a special law was promulgated and im- 
posed foi the purpose and the cumbious and difficult piocess rend- 
ered' the provision piactically null and void * But the Poweis 
were unable to do anything, hist, because owing to political differ- 
ences among themselves they could not hit upon a common line of 
action, secondly, because they had no machmeiy, permanent or 
tempoiaiy, of enquiiy, adjudication and control, and thirdly and 
lastly, because the aggrieved peoples had no means of ventilating 
their grievances The pimciple of piotection of minorities was 
accepted and, in many cases, acted upon The principle of intei- 
national mteivention was also recognised in the Treaties and 


* The constitnticm of 1866, as amended in October, 1879, in accordance ■with the 
Treaty of Berhn, 1878, provided that a foreigner whatever his religion, could be naturalised 
only upon compliance with certain conditions The naturahsation law was aimed at the 
Jews who experienced great difBculties in being admitted to Eoumaman citizenship I'he 
long standing difficulty, as we shall see later, was removed by Art 7 of the Roumanian 
Treaty ■under, which Eoumama has undertaken to recognise as Eoumaman nationals ipso facto 
und without any requirement of formahty Jews inhabiting an^ Eoumaman territory 
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Piotocols in the event of any infi action of the provisions contained 
theiein Foi leasons alieady stated, however, the Powers conld 
not create an actual precedent in legard to international supervi- 
sion Indeed we find not a single instance showing that the 
Poweis acted jointly or seveially to piotect minorities in any of 
the newly created States oi in Tuikey 

The histoiy of the pioblem now brings ns to the year 1912 

when the Balkan wars weie fought in those 

Sis Stete^seek wais the gieat Poweis took no part The 

to decide their own prob teiritoiial changes Under which Serbia and 

lems ® 

Gieece gained large accessions weie not 
effected with their sanction The settlement ai rived at under the 
Tieaty of Buchaiest, 1913, was not the concern of Western 
Europe Neithei, theiefore, at the Conference of London nor at 
the Confeience of Buchaiest, wheie the teiiitoiial changes were 
discussed at length, was the mteivention of the Great Poweis 
sought The step taken seems to have constituted a reply to thd 
eailier Tieaties agreed upon at their instance and imposed by them 
upon small and minor States, and it was an attempt to demonstiate 
that the gieat Poweis had no business to intervene m the domestic 
affaiis of the minoi States in Eastern Europe 

But at the Conference of Bucharest a note fiom the United 

States Government was received requesting 

America appears on the ,, , , , i i x 

Bcene, provisions made the paities Goncemed to agree by adequate 
for minorities protection ppovisions to guaiautee the piotectiou of 

minorities transfeiied fiom one State to another For the first 
time therefoie Amenca sought to make her influence felt in the 
internal aiiangements in the Balkans The document was taken 
due note of b} the insertion thereof in the Protocols of the Con- 
fcience, but it was not incorpoiated in the Tieaty inasmuch as it 
was consideied unnecessary and supei'fluous Greece and Bulgaria, 
however, wanted a much more restricted clause to form part of the 
Tieaty pioviding foi “ leligious autonomy and liberty of the 
schools ” The pioposal was turned down by Serbia, although 
ultimately the States agreed to confei certain rights on the Kutso- 
Wachs In the Tieaty signed by Turkey and Serbia, the latter of 
whicl gained new teiiitories, religious freedom was assured to the 



THE HISTORICAL iSACKGROUNL 


255 


Mabonmiedan subjects oi Seibia and liee intercourse with their 
lehgious heads, and equal civil and political rights VTith the 
Serbian nationals weie also piomised But it was a mattei en- 
tiiely between Turkey and Serbia and theie was in the Treaty not 
the slightest suggestion of foreign interference 


The matter did not rest there The provisions of the famous 
^ „ Congiess of Beilin did yet stand In mtei- 
Treaty of Bucbarcst national law no Settlement was considered 
cbaiienged Valid unless the Great Powers who had 

signed the Beilin Tieaty accoided it then sanction Some 
such recognition was consideied essential, for the principle estab- 
lished for more than a century could not be violated by small 
nations by means of an aiiangement among themselves The 
Jewish Committee representing as they did a “ wandermg race ” 
with no permanent homeland appear to have been alarmed and 
took the earliest oiipoitunity of addressing the British Govern- 
ment on the subject of their piotection m the Balkan States. The 
British Government took the view, as would be clear from the two 
letters issued from the Poieign Office, that no political le-distri- 
bution was valid except with their approval The following letters 
were addressed to the Jewrsh Commrttee at the instance of Sir 
Edward (afterwards Lord) Grey, His Majesty’s Secretary of State 
for Eoreign Affairs 


T’orecgn Office, 
October 29th., 1914 

Gentlemen, 

I am directed by Secietaiy Su E Grey to acknowledge the receipt of 
your letter of October 13th and to obseiwe in reply that the articles of the 
Treaty of Berhn, to which you refer, aie m no way abiogated by the terri- 
torial changes in the near East, and lemain as bmdmg as they have been 
hitheito as regards all territories covered by those aiTicles at the tim e the 
Treaty was signed 

His Majesty’s Government will, howevei, consult with the othei 
Powers as to the pohcy of re-afi&nmng m some way the provisions of the 
Treaty of Beihn for the protection of the rehgious and othei hberties if 
minorities m the terntones referred to, when the question of giving foiraal 

4 
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lecognition by ihe Powcis to the iccoiit lorritorial changes m the Bulkae 
Peninsula is raised 

T mil, 

Gentlemen, 

yom most obedient humble servant, 
EYHE A CPEW 


Again m the next yeai the same gentleman "WTote 


PonuGN Office, 
Octobci 29lh, 1013 

Gentlemen, 

I am directed by Secretary Sir E Grcj lo inform \ou that lie lies 
given his careful consideration to }Our letter of the 14th instant on the 
subject of the rights of native Jews in Poumania 

I am to observe, m reply, that the questions lui'^ing under the Con 
vention of Pans of 1858 and the Tieatj of Berlin being, as you rightlj point 
out, matter’s of European concern, it is foi the signatory Powers of those 
instiuments to deal collectively with any infractions, or alleged infractions, 
of their terms by particulai States 

I am, however, to add that Sir E Grey will bear in mind the arguments 
and suggestions contamed m your letter when the moment anives for His 
Majesty’s Government definitel} to recognise the recent annexations 'J 
territones by the Balkan States 


Miss Mair points out that “ the Balkan States accordingly 
felt that they had cast off the tutelage of the Powers and could in 
future do what they liked with then own, and when the mmorit}^ 
provisions of the Peace Treaties w'eie under discussion, they pro- 
tested strongly against what they considered the coercion of the 
smaller Powers by the great, and especially against the imposition 
on the smaller States of obligations which the Great Powers would 

not themselves undertake That such a 

The iBBue not decided n, , 

feeling was cherished by the Balkan States 
is defimtely clear, but it is not certain whether at that tune they 
could claim immunity from mterfeience by the Great Powers 
The issue raised could not be put beyond doubt as in the midst of 
this controversy the sound of the battle was heard and the whole 
world was involved m one of the greatest Wars in all histor} 


* L P Mair The Protection of Minontiee, p 84 
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]\IlNORITIES TrRA-TIES 


General Ohservahons 


Results of Jlio T'iiiro 
pean War tlie political 
map of Europe re drawn 
and consequent changes 
in the nationality of 
peoples 


TJie pimciple of inteinational mten’-ention m minor States 
liavmg within themselves racial, religions 
and linguistic mmoiities had, as we have 
seen, aheady been established at the Con- 
fficss of Vienna 1R14, and at the Congiess 
of Beilin, 1878, and also in the Ticatie': con- 
tracted during the peiiod from 1814 to 1878 
It was, howevei , sought to be nullified by the Balkan States in 1913 
when at the instance of the Jewish Committee the British Foreign 
Office laised its voice of piotest But aftei the great European 
wai the pioblem appealed in a more acute and decisive form, the 
reason being that in no period of modern history had the territonal 
changes effected been so great and so revolutionary and 
changes in the nationality of peoples so drastic As Masaryk has ob- 
seiTed, the “ Wai set up a new order in Em ope, in Central Em ope 
paiticiilaily Seven new oi leboin States raav be leckcned Fin- 
land, Esthoma, Latvia, Lithuania, Poland, Danzig and Czecho- 
slovakia Changes occurred in six older or existing States 
Germany lost hei non-German legions (with the exception of 
Lusatia), Fiance regained Alsace and Lorraine, Belgium got a bit 
of the Rhineland, to Italy were added parts of what had been 
Anstiia, Bulgaria lost teiiitoiy on the Aegean, Denmaik recovered 
some Danish distiicts from Geimany, Albania was delimited anew, 
SIX States weie radically tiansfcrmed — Austiia, Hungaiy, Yugo- 
slavia, Romnama, Greece and Turkey The changes ,” 


* T G Masaryk The Making of a State, Chapter X, 
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as we find in a book issued by the League of Nations Secretariat, 
“ lesulted in a change of nationality of many peoples 

At the end of April, 1919, the Amencan and Polish delegates 
bi ought the question of minorities protec- 
tion raised before the tion before the Supreme Council of tbe 

League of Nations which referred it to a 
special Minorities Committee The matter was taken up and 
pressed also by the Economic Section of the British Delegation 
winch made it clear that befoie the Treaties of Peace were signed 
it was necessary to impose, by senarafp instruments oi dociirncuts 
certain political and economic obligations towards the Allies and 
tbe enemy States on the newly created States and ceded terntones 
The Minorities Committee to which the subject was referred for 
examination first receiyed representations from the United States, 
G-ieat Bntain and Prance and subsequently from Italy and Japan 
Tbe necessity for the League’s interyention in the interests of the 
minorities was felt also because of the alarm raised by the Jewish 
race The Jewish Societies m Great Britain and America had 
long been in communication with their respective Governments on 
the ‘iiibiect Eeference has already been made to the Amencan note 
addressed to tbe Balkan States when they met to discuss the pro- 
visions of the treaty of Bucharest and also to the letters addressed 
to the Jewish Committee by the British Poreign Secretary of State 
m reply to their communications At Paris the important Jewish 
societies were represented by their delegates to watch over thfir 
interests They were specially interested in Poland and Eoumania 
in each of which there was a large Jewish population who liad 
tales of suffering and humiliation to tell The Conference there- 
fore felt called upon to give them a sense of security by assunng 
them neeessary protection by the League 

The first Treaty of Peace signed was that with Germany and 
before the signatures were appended to the Treaty it was considered 
essential that something should be done to emphasise the neces- 
sity of the Powers’ intervention for the protection of the Polish 
nationals who represented a racial minority, for Poland vas 
created out of large accessions of territory from Germany The 


Ten Tears of World Co-operation, p 854, 
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following danse* was therefore inserted in the Treaty with 
Germany * 

“ PolaBd accepts and agrees to embody m a Treaty witb tbe princi- 
pal Allied and Associated Powers such provisions 
The Treaty mith Qer as may he deemed necessary by the said Powers 
^rtaking”*^ Poland s nn- protect the mterests of the inhabitants of Poland 

who differ from the majority of the population m 
race, language or rehgion 

Poland further accepts and agrees to embody m a Treaty with Ihe 
said Powers such provisions as they deem necessary to pro- 
tect freedom of transit and equitable treatment of the com- 
merce of other nations ” 


The ground was prepared and the foundations thus laid for the 
League’s intervention in the interests of 

The Polish Treacy sign , nr i ± i i 

ed It serves as the minorities, and a few weeks were taken to 

come to a general agreement regarding 
minorities protection, first, among the Allied and Associated Powers 
themselves and then between them, on the one hand, and tho 
Polish Government, on the other On the 4th of May, 1919, a 
draft Treaty with Poland was submitted to the Council of Pour 
and it was later communicated both to the Polish delegation at the 
Conference and to the Polish Government All the issues raised 
m connection with the protection of minorities were discussed at 
considerable length when the Polish Treaty was drafted The 
Treaties with other new States were practically and in essential 
points based on the Polish model 


The position of 
Slovakia and 
considered 


C'/echo 

Pmland 


It may he mentioned in this connection that the Minorities 
Committee had originally been appointed to 
deal with Poland and the other newly created 
States As a result, therefore, the Commit- 
tee had to take up the case of Czecho-Slo- 
vakia, a State formed at that time, and provisions for the protec- 
tion of hei minorities were made in a separate Treaty when the 
Tieaty of Austna otherwise known as the Treaty of St Germain- 
en-Laye was signed, for the obvious reason that Czecho-SIovalcia 
had been created out of dismemberment of Austna -Hungary 


■“ Gldtise 93 of lihe Pdace' Treaty wrfh Germany 



THE PJ{0BL7^^r OE MINOniTIER 



■Bnrrinpf Polhiifl nnd Ozeclio-Slovnkia and Pjnlnnd no other new 
Stntcf? woio foimcd ni that tinio. Ti most, however, he remem- 
beied that Piidaiid wa.t; not treated like Poland or Czecho- 
slovakia The leason is Hint her territories had formally formed 
pait of Pnssja nnd that inasmneh as Pnssia was yet outside the 
ranerc of an inteinational agreement or Trealy no minorities Treaty 
could be imposed ujion Finland without defining the frontiers be- 
tween Finland and Eussia 


In stnet law' the Allied and Associated Pow'cr.s had by the 


TiiP pnncijiln of mmo 
nliOR protcpluin exlcndpil 
lo tbreo oibor SlnlcR limv 
tbo step taken iR jiiRti 
ficd 


deelaiation picMoiisly made forfeited any 
claim lo inteivene in the affairs of other 
States But the Minorities Committee did 
not leave the matter there At the 


beefinning of May, 1019, the Council of Four decided, 
on then recommendation, to extend the principle of pro- 
tection to tliiec other States in South-Eastern Europe 
winch, as a result of the War and at the instance of the 
Allied and Associated Pow'eis, had received large accessions of 
teiiitoiy These States w'erc Serbia, Greece and Roumama The 
mstiiictions w'ltli w'hich the Minorities Committee had been ori- 


ginally cliaiged w'oie not carefully w'orded; and if the principle of 
Intel vention could be accepted in the case of Poland and Czecho- 
slovakia, there w'as no reason why it should not be applied to 
States to w'hicli not only vast territories w'cre ceded but to which 
large masses of peoples alien in lacc, religion and language were 
handed over In 1912, for example, Serbia was a small princi- 
pality with a population of three millions who with the exception 
of a certain number of Roumanians in the Timok belonged to the 
same lace, piofessed the same leligion and spoke the -^arae 
language After the Balkan settlement she received laigc terri- 
tories on the Albanian fiontiei and also Macedonia which had for 


generations been the site of a most acute lacial conflict where 
Greeks, Serbs and Bulgarians weie inextricably mingled * After 
the gieat War the whole of Bosnia, Herzegovina, Cioatia, Pnl- 
matia and consideiablc paits of Slovenia were added to the small 
kingdom, raising the total population from three millions to tAveJve 


* Temperley A Histpry of the Peec© CSonfereiice, V, p 137 
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millions 01 moie So great was the change that the name had to 
be changed and in subsequent papeis and documents Serbia came 
tube described as the Kingdom of the Seibs, Croats and Slovenes 
In Eioumania also there were important changes The population, 
for one thing, was doubled The new districts placed at her dis- 
posal a miUion of human souls who were Magyar in speech and a 
consideralile number of German-Saxons Besides, the old diffi- 
culties with regard to the Jewish commumty were complicated by 
the transfer of Bukovina which was fifty per cent a dewish terri- 
tory Greece also presented a similarly dehcate and complex 
problem on account of the tiansfei to her of large foreign popula- 
tions It is clear, therefore, that despite the loose wordmg of 
the instructions issued to the Minorities Committee the extension 
of the principle of protection to these States was justified 

But care was taken not to apply the piinciple to the States 
in Western Europe (Italy oi Eiance, for 
. Western Europe accepts example) which gamed Considerable terri- 

no obligations protests in . i. o tt 

influential circles tones as a rcsult of the war Heie we are 

confronted with Temperley’s argument that 
Yv'estern Europe required no mmoiities clauses because, in Jus 
view, she had aheady developed higher and more civilised notions 
of law and government History has disposed of the argument 
m a convincing manner and Italy has proved that Temperley was 
not absolutely correct m his estimate of the pohtical sense and 
judgment of Western Em ope The pohcy of differential treat- 
ment as between Eastern and Western Europe adopted by the Con- 
ference was carried to such an extent that while m the new Slav 
States the German minorities were sought to be protected m every 
possible manner, the Slav nunorities in Germany were left com- 
pletely alone Again the anxiety shoivn by the Great 
Powers was not for the mmorities of the world m general but only 
for those rmnoiities who by accident became the nationals of newly 
established States of Central and Eastern Europe For had not 
the Principal Allied and Associated Powers — each one of them — 
minority problems of their own? To give one example, the Peace 
Treaties gave Italy a large German and Slav population “ which 
by every repressive power it can command, it is trying to Italian- 
ise. 
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Professor Gilbeit Murray is light when be says that “ it 
^as an eiroi of piinciple in the Peace Tieaties to impose the 
lauses foi the due protection of minoiities upon the new nations 
lone The same obligations should have been accepted by the 
freat Powers and made part of the common law of Europe * The 
ame view has been taken by the Laboui leadei and sometime 
bime Mimster of the National Government in England “It is a 
reat misfoitune,” observes Mi Ramsay MacDonald, “that the 
owers given to the League to obseive the obligations of States to 
amorities did not apply to old States like Italy and that, such as 
hey were, they have been weakened in practice That should be 
nded at once and an effective League supervision should be les- 
ored “t 

The new States in the circumstances do not consider the pro- 
tection of minorities as an obvious legal and 
?nt Constitutional duty on then part They regard 

ibate Minorities Treaties as an ingenious device ' 

to impose restrictions upon then sovereignty 
I IB not theiefoie without reason that at the first session of the 
Congress at Geneva of the representatives of the minorities of the 
vorld a Petition of Rights was drawn up askmg for adequate pro- 
ection of the minorities in all parts of the woild Of course it is 
rue that most of the rights demanded had already been provided 
n the Minorities Treaties, but a resolution in accordance with the 
spirit of the Petition was adopted as the Congress included re- 
iresentatives from the minoiities in Geimany, Spa n, Denmaik 
md Italy, in which no such provisions had been made There 
vas, however, an attempt made in 1922, at the League Assembly, 
jO remedy the outstanding defect of the Minorities Treaties Dr 
Walters, the Latvian representative, suggested that umform law 
m the basis of the Minorities Treaties should be adopted for all 
states M Erich representing the Einmsh Government proposed 
that the Assembly should ask the Council to set up a Commission 
to study the question of the protection of mmorities m general, the 
Estboman representative supporting the proposal But it was 


* Gilbert Murray’s Introduction to Miss Mair's Protection of Minorities, p vn 
The Sunday Times 
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atlidraw, and subsequently Piofessoi Grilbert Muiiay placed 
crtain pioposals before the Sixth Committee and after a great deal 
r discussion the Thud Assembly accepted the folloAving motion 


" The Committee expresses the hope that those States which are not 
bound by any legal obligation to the League with respect to 
minorities will ncveithelcss observe in the treatment of their 
own minorities at least as high a standard of justice and tolera- 
tion as IS required by any of the Treaties ” 


The acceptance of the above lesolution makes it cleai that the 
League Assembly was not convinced by tbe 
haif-boarted r ensure tlipory advanced by Temperley that the great 
jreiBt Western Powers had already developed a 

high standaid of civilised government and 
he rule of law and that as such thev lequned no guidance from 
he League in regard to the piotection of their minorities The 
heoiy has been disproved also by historical facts, particularlv m 
talv The lesolution shows some advance on the original plan of 
he League in respect of piotection of minorities, but it is 
ifhcult to understand why the League was satisfied only with an 
xpiession of a pious wish and a mere platitude It ought to 
lave, in fairness to the minoiities as well as to the small and newly 
reated States, adopted the same procedure in regard to the Great 
’owers who were its membeis It is, therefore, not unnatural that 
he small nations should look upon the activities of the League ivith 
iistrust and suspicion 


Now, revolting to the history of the problem, the pnnciple 

Tie Supreme Couuni ^o^^o^ed in the Polisli caso was sought to be 
uve Eoumama’B pro applied to a number of other States In the 

draft Tieaties with Austria and Hiingan- 
lauses coiiespondmg to Aiticlc 03 of the German Tieafv ”cre 
iserted binding Czecho-Slovakia, the Serb-Croat-SIoveue 
ad Koiimama The Mmoiities Committee then wrote a 
r El atianii, Piime Mimstei of Eouraania, asking for his 
le subject and calling upon him to inform the Comuuttc^’ 
roposals which he had under consideration regardiuy 2 :=t- 
f local autonomy to the Magyar, Czekler Geruicu 
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lation by the smaller Powcis afTcotccl by the pro- 
t An a|:(’.tation was stalled The movement 
set on foot And at the plenary session of the 
boffan on the 20tb of May called for the purpose 
text of the Austiian Treaty M Brntianu led the 
the contemplated interference by the Great 
de it deal in a speech remarkable for force of 
'^ency of arfpimcnt that he was prepared to ac- 
I matters of minorities protection along with all 
ting the League of Nations There was no reason, 
iterference by the League sliould be restricted to 
He looked at the pioposal as an attempt to 
heir national independence which had no mean- 
sovereignty" The Council disposed of the 
j Minister’s case by stating that it did not claim 
jiples of goveinment for all the States of the 
was anxious to do was to deal with certain speci- 
rd arisen as a result of territorial re-distribution 
di the Allied and Associated Powers had been a 
icil added that the frontiers had been determined 
srs and that they had thus taken upon themselves 
towards Ihe transferred minorities from which 
3olve themselves The Poiimaninn Piiiiie Mini'?- 
ed to be a cry in the wilderness 

1 of the Allies was explained bv President Wilson 
in the course of his speech made on the 31st 
he of May, 1919 President Wilson said 

i I 1 

among other things • 

li 

ights of minonties Nothing, I venture to say, is more 
to disturb the peace of , the world than the treatment 
might m certain circumstances be meted out to mmon- 
And, therefore, if the great Powers are to guarantee the 
of the world m any sense is it unjust that they should 
isfied that proper and necessary guarantee has been 
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“ I beg our fnonds fiom Eoumania and Serbia to remember that while 
Eoumama and Seibia are ancient sovereignties the settlements 
of this Conference are adding gieatly to their teriitones You 
cannot in one part of our transactions treat Serbia alone and 
m aU of the othei parts treat the kmgdom of the Serbs, the 
Gloats and Slovenes as a drffeient entity, foi they are seekmg 
the recognition of this Conference as a smgle entity, and if this 
Conference is gomg to lecogmse these various Powers as new 
soveieignties withm defimte territories, the chief guarantors 
are entitled to be satisfied that the temtonal settlements are 
of a character to be permanent, and that the guarantees given 
are of a character to ensure the peace of the world 

“ It IS not, therefore, the mteiwentions of those who would mterfeie 
but the action of those who would help I beg that our fnends 
will take that view of it, because I see no escape from that 
view of it In these circumstances, is it 

umeasonable that the United States should msist upon bemg 
satisfied that the settlements are correct ? Observe M 
Bratianu — and I speak of his suggestions with the utmost res- 
pect — suggested that we could not, so to say, mvade the 
sovereignty of Eoumama, an ancient sovereignty and make 
certam presciiptions with legard to the rights of mmonties 
But I beg bun to observe that he is overlookmg the fact that 
he is askmg the sanction of the Alhed and Associated Powers 
for great additions of territory which come to Eoumama by the 
common victory of sums, and that, theiefore, we are entitled 
to say ‘ If we agree to these additions of territory we have 
the right to msist upon certam guaiantees of peace ' ” * 

President Wilson was a messenger of peace at the Peace Con- 
ference at Pans His was a strenuous and 
fervent plea for amity and good-wiU among 
the war- weary nations of the world But it 
18 difficult to reconcile his appeal with the 
observations that he is reported to have made 
i connection with the protection of minorities in the small and 
3 wly created States That the War was won by the ceaseless 
forts of the Allied and Associated Powers admits of little doubt 
hat they cieated the new States and made large additions of 

* The speech was issued from the White House, Uth October, 1920, being the 
orthand notes of the President’s stenographer on 31st May, 1919 


be arguments m fa 
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teiritory to a numbei of old States is substantial’y tine That tb( 
transferied mmoiities who were seized with panic in view of thei 
past histoiy and the present position required some kind of safe 
guards is also tine That elements of disturbance and discoid shoulc 
be lemoved as an essential condition of permanent peace of thi 
woild and internal security of the States concerned is further 
more recognised But the well-meaning President did not sto] 
there He claimed practically supervision of the G-reat Power 
acting in concert over the smaller States as growing out of thi 
right of conquest He claimed on behalf of the Allied and Asso 
ciated Powers the right to interfere with the internal affairs of thi 
new States because they owed their existence to the work of thi 
Allies on the frontiers and in the field of battle If it was reall; 
a peace move inspired by the highest of motives, then a simila 
policy ought to have been adopted at the Conference with regari 
to all the States which had minority populations within thei: 
borders The smaller nations in such a case ought not to ha\e bcVr 
given the impiession that their legal and international status wai 
not on a footing of equality with that of the Allied and A8sociate< 
Powers It was by no means a stroke of statesmanship on th( 
part of Piesident Wilson to create conditions in European politici 
under which the minor States weie led to suffer from an inferioriP 
complex and an acute sense of grievance But the latte; 
had to bow down to the inevitable and the doctrine tha 
‘ ‘ might IS right ’ ’ triumphed Not only Poland anc 
Czecho- Slovakia but also the older Balkan States had h 
submit to the pimciple of international intervention enunciatec 
by Piesident Wilson on behalf of the Supreme Council Having 
laid down the geneial formula ol intervention the Council pro- 
ceeded to consider the provisions of the Polish Treaty An em- 
phatic protest was placed on recoid by M Padeiewski, the Polish 
lepiesentative at the Confeience In a memorandum submitted 
by the Polish delegation it was pointed out that the Treaty oJ 
Versailles did not contain any provisions regarding the protectior 
of minorities in Germany, analogous to those which Poland was 
leqiiiied to accept under Aiticle 93 of the Geiman Treaty for the 
pi otcction of the German minorities in Poland As a result of nego- 
tiations between tlie delegation, the mmoiities Committee and the 
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Supreme Council, some modification of the original draft of the 
Tieaty was made,* but the fimdamental pimciple lemained in- 
tact 


The amended Tieaty was then sent on the 24th of June, 1919, 
to M Paderewski with a covering lettei from 
ifsiB ^the ^ Clemenceau, Piesident of the Peace Con- 

ference, explaining in some detail the motive 
and purpose undei lying the Treaty In his 
letter the President wrote 


case for intervention 
plained 


ex 


“ I would point out that this Treaty does not constitute any fresh 
departure It has for long been the estabhshed procedure of 
the pubhc law of Europe that, when a State is created, or even 
when large accessions of terntoi'y are made to an established 
State, the first and formal recogmtion by the Gieat Powers 
should be accompamed by the requirement that such State 
should, m the form of a bmdmg mtemational convention, 
undertake to comply with certain principles of government 
This prmciple, for which there are numerous other precedents, 
received the most exphcit sanction when at the last great 
Assembly of the European Powers — ^the Congress of Berlin — 
the sovereignty and mdependence of Serbia, Montenegro and 
Eoumama were recogmsed 

“ The pnncipal Allied and Associated Powers are of opimon that 
they would be false to the responsibihty which rests upon them 
if on this occasion they departed from what has become an 
established tradition In this connection I must also rermnd 
you that it is to the endeavours and sacrifices of the Powers 
m whose name I am addressing you that the Polish nation 
owes the recovery of its mdependence It is by their decision 
that Pohsh sovereignty is bemg re-establrshed over the terri- 
tories m question and that the inhabitants of these territories 
are bemg mcorporated m the Pohsh nation It is on the 
strength which the resources of these Powers will afford to the 
League of Nations that, for the future, Poland will to a large 
extent depend for the secure possession of these territories 
There rests, therefore, upon these Powers an obhgation, 


* Germany stated that for her part she was prepared to apply the pnnciples of 
protection to tlie mmonties within her own territory In the Allies’ note, dated June 
ISi, 1919, reference vas made to the guarantees assured to German minontn-s m the 
celed temtoncs, and the Alhod and Associated Powers took note of the declaration made 
hy the German delegation. 
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which they cannot evade, to secure m the most lasting and 
solemn form guaiantees for certain c^scntinl rights whicli will 
afford to the inhabitants the necessary protection whatever 
changes may talce place in the intomal constitution of the 
Polish State 

“ It IS in accoidance with this obligation tliat clause 93 was inserted 
in the Peace Treaty with Germany This clause relates only 
to Poland, but a similar clause applies the same principles to 
Cisccho-Slovakia and other (Jauscs of the same nature have 
been inserted m the Treaty of Pence with Austria and will be 
inserted m those with Hungary and with Bulgana, under 
which similar obligations will be undeiialcen by other States 
which under those Treaties receive large accessions of terri- 
tory 

“ It 16 mdeed true that the new Treaty differs in foim from earlier 
conventions doalmg with similai matters The change of 
form lo a neci’ssary consequence and an essential part of the 
new system of international relation which is now being built 
up by the estabhshment of the League of Nations Under 
the older system the guarantee for the execution of similar 
provisions was vested in the Great Powers Expenenco has 
shown that this was m practice ineffective, and it was also 
open to the criticism that it might give to the Great Powers, 
either mdividuuUy or m combmation, a right to mterfere m 
the internal constitution of the States affected which could be 
used foi political purposes Under the new system the 
guarantee is entrusted to the League of Nations The clausec 
dealmg with this guarantee have been carefully drafted so as 
to make it clear that Poland will not be m any way under the 
tutelage of those Powers which are signatories to the Treaty 

“ I should desire, moreovei, to pomt out to you that provisions have 
been mserted m the Treaty by which disputes ansmg out of 
its provisions may be brought before the Court of the League 
of Nations In this way differences which might arise will be 
removed from the pohtical sphere and placed m the hands of 
a Judicial Court, and it is hoped that thereby an impartial de- 
cision will be facditated, while at the same tune any danger 
of pohtical mterference by the Powers m the internal affairs of 
Poland will be avoided 

“ The situation with which the Powers have now to deal is new And 
experience has shown that new provisions are necessary The 
territories now bemg transferred both to Poland and to other 
States mevitably include a large population speakmg languages 
and belonging to races different from that of the people with 

H ( 1 



IMINORITIES TREATIES 


S9 


whom they wall be mcooTaorated Unfoi*tunat'ely, the races 
have been estranged by long yeaa:B of bitter hostilities It is 
believed that these populations wiU be more easily reconciled 
to their new position if they know that from the very begm- 
mng they have assured protection and adequate guarantees 
acainst any danger of unjust treatment or oppression The 
vei7 Icnowledge that these guarantees exist will, it is hoped, 
matenally help the reconciliation which all desire, and will 
indeed do much to prevent the necessitv foi their enforce- 
ment 


No innovation m pnn 
nple 


M Olemenceau was a fai moie practical and thoiougli-going 
politician tlian the distinguished American 
Professoi and statesman who was an idealist 
The foimei went straight to the problem 
7 ith which he was confronted without indulging in prefatory 
platitudes Tie spoke like a law^’^ei and as one who meant busi- 
ness The Polisli lepiesentative was told straight away that in 
imnosmg the Minoiities Tieaty upon his country the Allied and 
Associated Poweis weie simply following the precedents already 
established in the public law of Europe It had been the practice 
among European nations, the Eiench Piemier pointed out, that 
the smaller nations which owed their existence to the G-reat Powers 
had to accept obligations of minorities protection determined bv 
the latter The post-war settlement raised an identical problem 
and an identical solution had to be provided 

But ceitain alteiations in the form and procedure of inter 
^ national mteiwention have been introduced 

The minonhes Treaties ,, m j t i . ii 

and prewar settlements lU tile pOSt-Wai TieatieS lU earlier settle- 

compared and contrasted ments the Great Powers had the right to in- 
tervene singly 01 in combination Theie was therefore loophole 
for mterfeience for political purposes According to the post- 
war airangement that defect has been sought to be removed 
Powers of intervention are now vested in the League of 
Nations and cases of infi action of the minorities clauses 
are in certain circumstances required to be submitted for 
adjudication to the International Court of Justice It is clear, 
therefore, that, in the first place, intervention is intended only 
for specific cases of the breach of minorities clauses and 


* Treaty Senes (1919), No 8, CJCD 223 
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not foi political purposes In the second place, the League is de- 
signated to act ]ointly as a single body, and not Powers indivi- 
diinlly In the third place, for the settlement of disputes, a legal 
procedure has been adopted and a judicial machinery has replaced 
a purely political body There is no doubt that the post-war settle- 
ment constituted a gieat and striking advance on the crude and cum- 
bious anangements of pie-war days But it must be remembered at 
the same time that theie are certain marked points of similarity be- 
tween the Minorities Treaties and the earlier settlements The 
Leigue, for example, has no light to interfere with the affairs of the 
Great Powers of Western Europe Only the sovereignty of the 
minor States has been affected thus showing that the old Ime of 
demarcation between the large States and the smaller nations and 
between Western Europe and Eastern Europe has been main- 
tained This has given rise to suspicion and mistrust among the 
smaller nations M Clemenceau was lathei too optimistic when 
he expressed the view that the very knowledge of the existence of* 
the Tieaties would remove the necessity for their enforcement, and 
subsequent events have shown that the Treaties have not succeed- 
ed in giving full satisfaction eithei to mmonties or to the States 
which contain those mmonties and come within the purview of 
the Iheaties 

M Clemenceau’ s covenng letter to the Polish representative, 
however, silenced for the time being all opposition Protests made 
bv the '^mailer Powers were of no avail And on the 28th of Jmie, 
1919, the Polish Tieaty was signed at Versailles along with the 
German Treaty The next Tieatv signed was with Czecho-Slova- 
kia and this was done at the time of the signing of the Austnan 
TreatA’^ on the 10th of Septembei at St Geimam-en-Laye Some 
diffifultv vas felt vhen Boumama’*' and Tugo-Slaviat came into 
tlic picture, but ultimately Treaties with them were signed on the 


- C/ r.ratnTm’s protest at the Conference, p 34 ante 

‘ C/ M Rnsic'e objection to the Treaty, particukrlv the clause -which read a- 
foil') 5 " Whereas since the commencement of the year 1913 extensi-ve temtones have 
ril'Vd to the Kinolrm of “^erbia ” He pointed out that the anne-mtion of the 
di'-'rc*" won in the Ball-’n wars had been completed before the ontbreak of the war, and 
tha* It wan the-eforo hevond the competence of the Conference to deal m any way with 
tlo „ <ii*‘nr‘fl fTcmperlev A History of the Peace Conference at Pans, Vbl V 
j-p 146-147) 
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5tli of Decembei Then came Austua, Bulgaiia and Hungaiy 
Altogethei the texts of minoiities piotection detei mined and ac- 
cepted by the League of Nations comprise (1) five special tieaties 
concluded between the Allied and Associated Poweis and Czecho- 
slovakia,* Gieece,t Poland^; Koumania § and Yugo-Slavia ,|| (2) 
fom special chapteis inseited m the Tieaties of Peace of St 
Geimain (Austua), H Ncuilly (Bulgaiia),*^' Tiianon (Hungaiy),tt 
and Lausanne (Turkey), (3) five Leclaiations made before 
the Council of the League by Albania, §§ Esthonia, |||| Finland 
(for the Aaland Islands), HI! Latvia**"^ and Lithuaniattt on oi 
after their admission to the League and|:j;:j; (4) two special Conven- 
tions, VIZ , the Geiman-Pohsh Convention in Uppei Silesia§§§ 


* Sec Art 67 of the Treaty signed at Germain en Laye on September 10, 1919 

t See Art 46 of the Treaty signed at Neiully Some on November 27, 1919 

t See Art 93 of the Treaty signed at Versailles on June 28, 1919 

§ See Art 60 of the Treaty signed at Germain en Laye on September 10, 1919 

|l See Art 61 of the Treaty signed at Germain en Laye on September 10, 1919 
H See Arts 62 69 of the Treaty of St Germain 

** See Arts 49 57 of the Treaty of Neuilly signed on November 27, 1919 

tt See Arts 64 60 of the Treaty of Trianon signed on June 4, 1920 

tt See Arts 37 46 of the Treaty of Lausanne signed on July 24, 1923 

§§ See Arts 1-7 of the Albanian Declaration made before the Council of the League 

of Nations on October 2, 1921 

II II See M De Eio Branco, Rapporler’s statement and M Pusta's declaration 
(Minutes of the Twelfth Meeting of the Twenty sixth Session of the Council held on Sop 
tember 17, 1923) 

See Arts 1 7 of the Guarantee given to the Aaland Islands and adopted by the 
Coimeil of the League of Nations on June 20, 1921 

*** See M Walter’s declaration on behalf of Latvia of July 7, 1923 (Document A 
23, 1923 1) 

ttt See Arts 1-9 of the Lithuanian Declaration made on laii May, 1922 (Vol XXII 
of the Treaty Senes published by the League of Nations) Iraq also made a declaration 
guaranteeing protection to her mmonties in gaming admission to the League of Nations 

Ifl: See Arts 64 168 of the German Polish Convention done at Geneva on 16th May, 
1922 (the ratifications were exchanged at Oppeln on June 3rd, 1922) 

§§§ See Arts 11 and 27 of the Convention signed at Pans, May 8th, 1924 (the de 
posit of the ratifications of this Convention by the Lithuaman Government took place 
at Pans on September 27th, 1924 — Treaty Senes Vol XXIX) Art 11 lays down that 
the declaration relating to protection of mmonties made by the Lithuaman Government 
before the Council of the League of Nations on 12th May, 1922, apphes to mmonties 
within the Memel temtory, with the exception of paragrapli 4 of Art 4 of the said de 
daration which is excluded m .view of the provisions of Art 27 of 4nnex 1 
The procedure adopted by the Council of the League of Nations for dealmg with 
petitions concermng the protection of nunonties shall be ipso facto apphcable to peti- 
tions concerning the protection of mmonties m the Memel territory 

ArP^ 27 lays down that the Lithuanian and the German languages shall be re 
cognised on the same footing as ofScial languages in the Memel temtory 

6 
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CHAPTER IV 


Peovisions of the Treaties 

In the pieceding chapter an attempt has been made to give in 
biief outline a picture of the political leconstiuction of Europe 
after the Wai mvolving as it has done the cieation of new States 
and laige accessions of tenitory to otheis and the tiansfeience of 
peoples and races from one State to anothei The Allied and 
Associated Poweis weie instrumental in bunging about that state 
of things and they claimed to lay down in Tieaties or Conventions 
in regal d to the newly cieated States and those States which re- 
ceived laige accessions of teiritory at then instance ceitain princi- 
ples of government in the interest of minorities But although 
the States of Western Europe also benefited by teintoiial 

le-distribution, they weie not asked to accept the pimciples of 
klinorities protection in Treaties or Conventions under the 

guaiantee of the League of Nations The reasons for this diffei- 
ential tieatment weie stated m Piesident Wilson’s speech at the 
Peace Confeience and also in M Clemenceau’s covering 

letter to the Polish lepiesentative Those aiguments weie not 
convincing and the discrimination contemplated caused suspicion 
and bitterness and wounded the susceptibilities of the minor 
States in Eastern and Cential Europe Protests placed 
on lecoid by the lepiesentatives of those States were of no 

avail, and the Allied and Associated Poweis ultimatelj’’ made them 
agree to accept the Treaties imjiosed upon them The Treaties 
introduced no new pimciple in the pubhc law of Emope, foi it had 
been a long-established practice on the pait of the victorious 
Powers to interfere with the affaiis of the States of Eastciu and 
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Central Europe for the pnipose of piotccting the rights of minori- 
ties Certain alterations in form and pioceduie of international 
conticl and snpeiTision were however elfectcd under the post-war 
Treaties which will he discussed later on The first Treaty m tlie 
series was concluded with Poland and that Treaty was the model 
for other minorities Treaties 

The Pohsh Treaty is divided into two paits, the first part 
dealing with what may be called its pie- 

Tho Preamble to tbe amble and the second part dealing with 
Pohsh Treaty analysed actual piovisions foi the piotection of minori- 
ties The second part again contains two 
chapteis of winch the fiist part, consisting in all of twelve ai^ticles- 
foims the subject-matter of this study The preamble begins with 
a declaration that the Polish nation owes to the success of the 

t 

Allied arms its independence of which it had been imjustly de- 
prived It refers to the fact that by the proclamation of March 
30, 1917, Eussia had already assented to the le-establishment bf 
an independent Pohsh State In that pioclamation the Allied and 
Associated Poweis recognised the fact of Pohsh soveieignfey over 
those portions of the Kussian Empiie wheie the Poles were m the 
majority They referred to Clause 93 of the Versailles Treaty by 
Avhich it was agreed that the boundaries of Poland not yet deter- 
mined should be fixed by them, making it cleai at the same time 
that certain parts of the former German Empire would undoubtedly 
he incorporated m thd territory of Poland While thus recognising 
that Poland was an independent member of the family of nations 
the Allred and Associated Powers expressed their anxiety to see 
that the provisions of Clause 93 of the Treaty of Peace with 
Germany were acted upon Poland, in her turn, held out the 
piomise that she would “ confoian her institutions to the principles 
of liberty and justice, and give a sure guarantee to the inliabi- 
tants of the teiTitory over which she has assumed sovereignty ” 
It will be thus seen that although the procedure adopted in this 
case maiks a departure from the Treaty of Berlin in that Poland’s 
under talang is not made a condition precedent to her admission 
to the family of sovereign States, such admission is treated as a 
counterpart to certain engagements on the part of Poland which 
she had to fulfil 
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Theic IS one x^oint, in tins connection, winch oiiglit to be 
made cleai A case might be made out to 
When Poland’s sover- show that Poland had leceived lecognition 

^gnty ^as legally recog- 

ances had been made before the close of the 
Wai by the Poweis, Allied as well as Cential, of her light to in- 
dependence It would appear, howevei, that her internal condi- 
tions weie unstable On the 5th Novembei, 1916, the indepen- 
dence of Bussian Poland had been declared by Geimany and 
Austio-Hungaiy But the Polish Begency Council, which ruled 
Bussian Poland, was ccitamly undei German or Austro-Hungai- 
lan control until the 11th of Novembei, 1918, and aftei that date, 
a period of something like anaichy ensued which was not put an 
end to until the 30th of Decemhei, 1918 Consequently, Poland 
did not in fact fulfil the conditions of a State until that date, oi 
peihaps, until some days latei It might leasonably be held that 
’the final admission of Poland’s Plcnipotentiaiies to the Peace Con- 
ference on the I8th of Januaiy, 1919, was the earliest date at 
Avhich hei independence nas legally iccognised Some authoii- 
ties even place that date as late as the date of the signature of the 
German Treaty (28th of June, 1919) Even then the Pohsh 
boundaries were not yet eveiy where defined * The conditions 
necessary for the existence of an independent State have provoked 
much controversy among international lawyers They aie, how- 
ever, agreed on the following points A State, for example, must 
have (1) a definite territory with a population inhabiting that 
teiiitoiy and (2) exercise internal and external sovereignty 
subject, where necessary, to certain international understandings 
The contents of the Treaty may be examined under four heads 
as has been pointed out by Mr L. Evans,! 
Selty namely, (1) fundamental principles of univer- 
sal application (in the Tieaties with Aus- 
tria, Hungaiy and Bulgaria all the mmoiities articles oi clauses, 
and not merely those defined in the Polish Treaty as fundamental 
principles, aie recognised as fundamental laws),! (2) educational 

* Temperley A HaStory of the Peace Conference, Vol V, p 158 
+ The Bntish Tear Book of International La^v, 1923-24, pp 104105 
■I Art 62 of the Austnan Treaty 
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facilities at State expense veiy much restricted in their applica- 
tion, (3) special clauses designed to meet the special needs and 
cucumstances of the country concerned and (4) machinery and 
procedure to deal with the problem of minorities protection It 
may be noted m passing that almost all the Minorities Tieaties 
contain similai provisions dealing with each of these heads The 
following table will make the proposition clear and is intended to 
show the identical clauses in the Treaties, Conventions and 
Declarations . 


Goncoi dance of the Minority Glauses * 


Treaty with 


Articles 




Ckiuncil resolution 

Poland 

1 

2 

6 

7 

8 

9 

12 

13 

Peb , 

1920 

Czecho-Slovakia 

1 

2 

6 

7 

8 

9 

14 

29 

Nov , 

1920 

Tugo-Slavia 

1 

2 

6 

7 

8 

9 

11 

29 

Nov , 

1920 . 

Koumania 

1 

2 

6 

8 

9 

10 

12 

30 

Aug , 

1920 

Austria 

62 

63 

65 

66 

7 

68 

69 

22 

Oct , 

1920 

Hungary 

54 

55 

57 

58 

58 

59 

60 

30 

Aug , 

1921 

Bulgaiia 

49 

50 

52 

53 

54 

55 

57 

27 

Oct , 

1920 

Albama 

1 

2 

3 

4 

5 

6 

7 

2 

Oct , 

1921 

Gi eece 

1 

2 

6 

7 

8 

9 

16 

26 

Sept , 

1924 

Litlmania 

1 

2 

3 

4 

5 

6 

9 

11 

Dec , 

1923 

Tmkey 

37 

38 

0 

39 

40 

41 

44 

26 

Sept , 

1924 

Upper Silesia 

65 

66 

0 

67 

68 

68 

72 

20 

July, 

1920 


Provisions dealing with special lights of particulai mmoiities arc 
to he found in the follomng clauses 


Special Provisions 


Poland 

10-11 

Cxecho-Slovakia 

10-13 

Yugo-Slavia 

10 

Eoumania 

U 


*’ League Document, C L 110, 1027 (Annex I) , Temperley A History nf the 
Pca^c Conference, Vol V 
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Austria 
Hungaiy 
Biilgaiia 
Gi eece 
Tin key 
Litlmama 
Uppei Silesia 


64 

56 

51. 56 

3, 4, 5, 10, 11, 12, 13, 14, 15 
42, 43, 45 
7, 8 

64, 70, 71 


Tile geneial piiiiciples enunciated iindei the first head aie de- 
signed to meet the elemental y ideas of justice and liberty and “ le- 
piesent a necessaiy condition of State life and even of State exist- 
ence in lacially mixed distiicts ” Accoidmg to Aiticle 1 Poland iin- 
dei takes to lecognise the stipulations eontained in Aidiicles 2-8 as the 
fundamental laws of the land and to obseiwe that no law, legula- 
tion 01 official action shall conflict oi mteifeie with oi prevail over 
these stipulations Aiticle 2 la 3 ^s down that Poland must assuie 
full and complete piotection of life to all inhabitants of Poland"^ 
without distinction of hiith, nationality, language, race oi leli- 
gion and must not mteifeie with the exeicise, whether public or 
piivate, of any cieed, leligion oi belief not inconsistent with pub- 
lic order or public morals In Article 6 it is cleaily stated that all 
persons hoin in the Polish teiiitoiy, who aie not boin nationals of 
another State, shall tpso facto be admitted as Polish nationals The 
next article points out that all such nationals shall be equal before 
the law and shall enjoy the same civil and political lights without 
distinction as to lace, language or leligion and that differences oi 
leligion, cieed or confession shall not prevent any Pobsh national 

from enjoying civil oi political rights such as 

Pundamentai Pnnci- admission to public employments, functions 
pies of protection houours 01 the fice excicise of piofes- 

sions and industries It then goes on to add 
that no restriction shall be imposed on the fiee use by any national 
of any language in private intercourse, m commerce, in religion, 
in the Press or m publications of any kind or at public meetings 
Poland IS given powei to establish her national language, but it 

* Art 2 seeks to protect fihe ci-ral rights of all mhabitants of Poland irrespective 
of their nationality No discrimination m this respect is contemplated as between nationals 
and non nationals, 
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.11 not be maclc to intcrfeic witli the use l)y Polish nationals of 
f non-Polisli speech, citlici oially oi in wnting, hcfoic llie coin Is 
law, foi wlncli adcqiintc facilities must he given 
All these pioviBions icgai cling civil and political lights incoi- 

poiatcd in tlic Minontics Ticaty nic c'on- 
HBions in iho Treatj liimcd and icitoiatcd in the constitution of 
rpornlcd m Clio (.onn- Polisll RcpuhllC adopted OU tllC 17tll of 

Maich, 3921 ^ Tlicic wc find all Polish 
izcns being ticatcd in law on a footing of equality. Public 
qdoyments aic thiown open to all without distinction of hiith 
I piivileges of ciced oi caste aic lecognised f No law can dcpinc 
utizcn, who IS the victim of executive wiong oi injustice, oJ judi 
d means of lediess | The lights of propcity nic guaiaiuccd ^ 
le dwelling of the citizen is to he legarded as inviolable H 
ithm the country evciy citizen is entitled to change his domicile 
place of lesidence If He is given the light to cxpicss his ideas 
d opinions ficcly subject to the essential condition tliat theichy 
may not violate the law of the land There is also the lihci t\ 
the Piess and it is distinctly laid down that the Pi css will not ho 
bject to any bind of censoiship Fieedom of association oi 
3eting is guaiantccd and safcguaided ft The light to safcgnaid 
5 nationality and to cultivate his own national language snd 
stom IS confeiied on eveiy national Special laws of the State 
laiantee to the minoiitics within its juiisdiction full and 
3 e development of then national customs Again the lacial, 
hgious 01 linguistic minoiities in Poland have equal rights with 
her citizens in forming, conti oiling oi administeiing at then oivn 
pense social, leligious and chaiitable institutions, and theicin 
ey aie entitled to the fiee use of then ovra language and un- 
stiicted practice of then lehgion |:j: Each and every national 
ijoys liberty of conscience and leligion His religion or leli- 
ous conviction cannot be used as a ground for denying him anv 
ghts to which a fellow national is entitled The right to prac- 


* Select Constitations of the World (IriBh Pablicatioii) , pp 74-80 
B since undergone considerable changes 

t Art 9G U Art xOO 

t Art 98 +* * * § Art 106 

§ Art 99 +1 Art 108 

11 Art iOO Art UO 


The constitution 
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liM liK form of lu'lu'f 111 jiiihlir oi m )in\;i(p ninl to follow flip ufpg 
and pUH’ppts of liik iplipion adniiffid * l'j\pn icligioiis ns^o- 
cialion i‘' pntillrd lo hold if^' meetings and n‘'Scmblics for the con- 
duel of leligiou*^ ^eniee^ in pnhlic, if can fiorh manage its own 
nlT.ur'; and niamfain ln‘^(ljntlon‘^ foi lehgions and chaiitable pur- 
pfKi'^ t ddii; tlniK Ill's of uligioiK nnnonlir^^ aie to be go\Pin('d 
In llieii own law-, wlinh ihe M in* niMs( i(>a>gm''P i The iccog- 
mlion of i(digiou‘> bodu's, eulai new oi not hitliei (o legalK lorog- 
ni'^i'd, ‘'hall not lu' i('fu''('d pioxided that fhe organi''af ion, fcaeli- 
iim and ]>!('< ejifs of siK'h i<'S()i laiion*- an not opjai^-ed fo public Older 
oi inoiahlx Stniilai jiiinmoiis .ue in ide al o in fhe roir^fitiilions 
of oflu'i eountne^' wlinh an bound l)\ tiu Minorifip^' Treaties |j 
In (V({ lio-Shnaki i (he nnfiei ha- been (aincd a liUlo 
fuilhei, paitieuiail\ in n'gaul (o flic' hngui^'lie lights of 
ininoiitU“' and gi uii‘'-in-aid (o niinonties t,ehooK Ailiclc 29, 
foi cxanijiio. la\s down (liaf (he jiiinciplcs upon whuh the lights 
of languages of (he minoiitips ‘'hall he ba'^ed ‘?hall lie dctcimined 
In ‘'peoial law wiiudi inu‘'f foini paif of fhe const if ufioiial charter 
of the land Article I HI piolnbit'' forcible de-nationalisation, and 
(he Molalion of the iinneiple iheiein laid down constitutes a 
nmiinal ofTence hhnihci the iigliK giianinteed undci Ai tides 
ld()-I3*2 K'lating to the iiK'diuni of instiiifiion and giants-m-aid 
to nnnoiitics ‘'(hook and institution*' aic to be piOMdcd foi in a 
sjicnric inannci 1)> sjK'cial h'gislation 

It IS laid down in Aiticlc 3 of (lie Polish i\rinniities Tieaty 
(hat (he Poh‘'h n.itionak helonging (oiacial, iciigions oi linguistic 
ininoiities shall enjoy the same status and ticatmcnt in laAv and m 
fact ac otlici n.itionals In jiaitienlai the foiinei aic given the 
light to establish, manage and control at then own expense chari- 
table, lehgioHsoi social institutions, schools and othci educational 
establishments with ))Oa\ci to use then own language and 
fiecly to excucise tlicir owai icligion Tlic section containing 
Aificles 2-5 IS specially imjioitant inasninch as it scciucs to all 
hona-fidc inhabitants of the ceded chstiicts of Poland the lights 

'^Art 111 tAd 115 

t Art 1 § Art 110 

11 The C^echo Slo\nl,inii Cniifit , Art« 1, SI (3), 100 (2), 107 121 123, 121 120, 

120, 100 

7 
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and piiVileges of Polish nationality and citizenship They cannot 
he tieated as aliens in the land of then birth. The Germans, the 
Euthenians oi the Jews lesident in Poland, who weie foiniei)} 
Austrian, German or Eussian subjects, are all thus admitted to 
Polish citizenship The difficulties that aiose in Eoumania after 
the Tieaty of Berlin, 1878, in legaid to the acquisition of citizcn- 
sliip by the Jews, are thus sought to be solved in the case of the 
Polish minoiities.* There is only one exception and that applies to 
those Geimans who had settled in the Polish Piovmces as a result of 
the Colonisation Scheme formulated by the Prussian Government 
The Colomsation Commission was empowered to expiopiiate land 
owners and the power was fiei^y and indiscriminately used with 
the result that the Geimans benefited at the expense of the Polish 
citizens Such Gennans cannot claim Polish citizenship as a 
matter of right t 

A woid or two is necessary in this connection in regard to 
the Polish law of nationality It is laid down in the Polish 
constitution:}; that a Polish national may not be simultaneously 
a national of any other State Polish nationality is acquired by 
(a) birth and (h) naturalisation granted by the competent 
State authority § With regard to the question as to how 
Polish citizenship oi nationality is determined and acquired, 
the constitution of the 17th of March, 1921, was preceded by tlie 
law of the 20th of January, 1920, |j Eegulations of the 13th of 
July, 1920, and lastly. Order No 540 of the 11th of the same year 
The law of the 20th of January, 1920, the enforcement of which iq 

regulated by the order of the 7th of June, 
Tho Pohsb law of 1920, lias been, as the editors of Nationality 

Laws point out, the law governing nation- 
ality in Poland It is still in foice supplemented as it is by the 
law of nationality incoqroiated in the constitution According to 
the laws of January, 1920, a Polish citizen cannot be at one and tlie 
same time a citizen of another counti 7 H Citrzenship is acquired 

* GJ Tho Roumanian Naturalisation Law of 1879, supra, p 23 
f Vide The Treaty of Peace wiili Germany 
XArt 87 
§ Art 88 

11 Onlor of tho Minister of the Interior, 7th June 1920 
A Collection of Nationality Laws editeil by Ploumoy and Hudson 
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by (a) biitli, (5) legitimatigation, lecognition oi adoption, (o) 
maiiiage, (d) giant, (e) admission to public office oi to militaiy 
service in the Polish State piovided that no stipulation to the con- 
tiaiy IS made It is lost by (a) acquisition of foieign citizenship 
and (b) acceptance of public office oi militaiy semce under a 
foieign State without the consent of the Poll'?!] Government t 
In ceitain exceptional cases citizenship may be gianted to peisons 
who do not satisf}^ the lequiiements contained in Aiticle 8 of the 
law of Januaiy, 1920, iiaiticulaily in the teiiitoiy of the loimer 
Pussian Empiie which has been ceded to the Polish State | 

Undei the second head come piovisions foi facilities of educa- 
tion at State expense Aiticle 9 of the Polish Minoiities Tieaty 
la’^s down “ Poland will pi ovule in the public educational system 
m towns and distiicts in which a considciablc poition of Polish 
nationals of othei than Polish speech aie lesidents adequate facih- 
ties foi ensuimg that in the piimaiy schools the instruction shall 
be given to the childien of such Polish nationals thiough the 
medium of then own language This piovision shall not pievent 
the Polish Government fiom making the teaching of the Polish 
language obhgatoiy in the said schools ” We find further that 
“ in towns and distiicts wheie theie is a consideiable piopoition 
of Polish nationals belonging to racial, leligious oi linguistic 

minoiities, these minorities shall be assuied 
Provisions for the uso an equitable shaie in the enjoyment and 
md diXbntion‘'Tp?r ^^pphcation of the sums winch may be pio- 

cbarTable ^X/^'Sigrous 

puToses municipal oi othei budgets, for educational, 

leligious 01 chaiitable purposes ” Unlike 
the piovisions tegaiding what are called the Fundamental pnnei- 
ples, this clause “shall apply to Polish citizens of Geiman speech 
only in that pait of Poland which was German territory on 
August 1, 1914 ’’ Article 9 of the Czecho-Slovakian Tieaty lays 
doAvn “Czecho-Slovakia will provide in the public educational 
SYstem in towns and districts in which a considerable proportion 

’*■ Art 4 
tArt 11 
JArt 9 
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of Czeclio-Slovak nationals of otliei than Czech speech are resi- 
dents adequate facilities for ensuring that the instruction shall be 
given to the children of such Czecho-Slovak nationals through tlie 
medium of their own language This piovision shall not prevent 
the Czecho-Slovak Government from making the teaching of tlie 
Czech language obligatory ’ ’ A provision similai to that contain- 
ed m the Pohsh Treaty is made in legaid to the distiibution of 
public money foi educational, leligious oi charitable purposes It 
IS stated, for example, that “ in towns and districts where there 
IS a considerable piopoition of Czecho-Slovak nationals belonging 
to racial, religious or linguistic minorities, these minoiities shall 
be assmed an equitable share in the enjoyment and application of 
the sums which may be provided out of public funds under the 
State, municipal oi other budgets, foi educational, leligious or 
charitable purposes ” It must be noted that the provisions m the 
Czecho- Slovakian Treaty are not lestricted to ceitain definite 
teiiitoiies as in the case of Poland for the obvious reason that 
Czecho- Slovak! a emeiged completely as a new State But after 
having provided identical safeguards in Article 9, the Treaty with 
Yugo-Slavia follows the Polish precedent m the matter of restricted 
application of those safeguards and makes it clear that ‘ ‘ the pro- 
visions of “the piesent Aiticle apply only to the tenitoiy transfer- 
red to Serbia oi to the Kingdom of the Serbs, Cioats and Slovenes 
since the fiist of January, 1913 ’’ Coriesponding safeguards have 
also been provided foi Eoumama, Bulgaiia, Austiia-Hungary and 
Tin key, and in none of those States does the principle of lestiicted 
application apply as in the case of Poland and Yugo-Slavia It is 
inteiesting to add that so fai as the three ex-enemy countnes are 
nonceined, namely, Austria, Hungary and Bulgaria, the provisions 
legardmg educational facilities aie included under what are called 
the Pundamental Laws, not so, hoivevei, is the case with the other 
old 01 newly created States 

Ceitain States have incoipoiated safeguards m their respective 
constitutions relating to educational facilities, 
spccini provisions cm- the usc of the minoiity languages as a medi- 
tuiions urn 01 instruction and the distribution of pub- 

lic funds for educational, religious and chan- 
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table pinposGs Thus in Aiticle 131 of the Constitution of Czecho- 
slovak Eepublic it IS laid down 

“ In tows and districts w’he:a a couaideiablc piopoifcion of Czecbo- 
Slovak citizens speak a language, otliei than the Czecho- 
slovak language, facilities shall be guaranteed within the 
limits laid down by general educational legislation to enable 
the childien of such citizens to leceive mstiuction m their own 
tongue Instruction in the Czecho-Slovak language may 
at the same tmio bo made obligatory 

The next Aiticle pioMdes tliat “ in towns and districts wlieic 
a considciable piopoition of Czecho-Slovak citizens belong to a 
mmoiity as legaids lace, icligiou oi language and wheie sums 
of public money aie set aside foi educational purposes m the State 
01 municipal budget oi otheruuse, a due share m the allocation 
and use of such sums shall be accorded to such miuoiities Avithin 
. the limits of the geneial legulations concerning public adminis- 
tiation ”t 

In the constitution of Yugo-Slavia minorities in lace and 
language are guaianteed piimaiy mstiuction through the medium 
of their mothei -tongue “ under conditions to be pi escribed by 
law ” It does not speak of “ a considerable pioportion of the 
population,” noi does it lay down any law legaidmg the allocation 
of money out of State, municipal oi othei budgets, to the minorit}^ 
communities | 

It will appeal that no consistent policy has been followed in 
the Minorities Treaties regarding this subject § It is drjEQcult to 


* Mark the difference betiveen " may ” and “ shall ’’ m legal instruments As a 
general rule the former is facultative while the latter is mandatory But uu certain cases 
may ” has the force of " shall ” If, for example, a statute enacts that a Railway 
Company "may” open a line, the power conferred is discretionary, for it is intended 
that the donee is competent to consult his private mterests or convemence If, on the 
other hand, a statute enacts that a judiciary “ may ” adjudicate upon certain cases, the 
power 18 mandatory, for it is its duty to secure justice and prevent wrong in pubhc as 
well as private mterests In this clause it seems that " may ” should bo read as "shall ’’ 
(Maxwell Interpretation of Statutes, pp 212 14 ) 

f Select Constitutions of the World (Irish pub ), p 167 
I Art 16 
§ Supra, p 62 
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understand ■why a special case of lestiicted application of edu- 
cational safeguards was made out foi Poland 
No consistent and nni- Yugo-Slavia while uo such limitation 

form policy lolIoTved, in ^ 

some States these ape was msistcd upon in the case of Austria, 

cial provisions considered -r-r- i j i i -n -i/r 

as fundamental laws and Mungaiy, aud particularly i-loumama Ml 
taTitones^°^^°°* Evans seems to suggest justification for this 

diffeiential treatment accorded to Austria 
and Hungary on the presumption that they were new States seek- 
ing recognition But as a matter of fact Austria and Hmigaiy 
are no new States Further, there is no reason why the whole 
article should apply to the old State of Bulgaria and not to old 
Serbia in ■new of President Wilson’s observation to the following 
effect “ You caimot in one part of the tiansactions 

treat Serbia alone and in all the othei parts treat the 
Kingdom of the Seibs, Croats and Slovenes as a different 
entity.” This discriminatory treatment read ■with the treatment 
accorded to the three ex-enemy countries which have been ‘ 
leqmred to lecogmse these provisions as then fundamental laws^ 
appears, as Mi Evans puts it, “to be makmg an mvidious 
distinction not easily reconciled with the avowed objects of 
the Minorities Treaties themselves ”t 

The difficulties m regaid to the subject do not stop theie Tt 
IS well-kno^wn that the expression ” a consi- 
derable pioportion of the population ” which 
Expressions sucii as had been left undefined in all the Minorities 
non TttrSuiS’' Treaties subsequently gave use to a consi- 
"towns and distacts” deiable measuie of confusion and trouble 

and "an equitable share i , , -i 

raise drfficnihes which have, howcvei, been sought to he 

solved by reference to the special needs and 
circumstances of each case The propor- 
tion of population entitled to protection under this head varies 
fiom State to State In Poland^ the lecogmsable nunonty 
amoimts to 25 pei cent of the population In Czecho-Slovakia§ 


^ Supra, p 52 

The British Tear Book of International Law, 1923-24, p 109 
X A scries of language Jaws passed on July 31, 1924, by the Grabsla Government 
' The Government reply datcr the 14th Aug , 1922 (C 568, M 359, 1922 1) 
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it IS twentj^’-thiee per cent while the mmimum limit seems to be 
twenty pei cent which pievails in Hungary ^ In no case has 
a lowei piopoiiiion than twenty per cent of the total population 
been accepted as ci eating a title to piotection in such matteis. 
But the difficulty in legard to “ districts and towns ” has not yet 
been solved and cannot so easily be solved Then boundaiies 
might be altered by an executive fiat thus lendering legal piowsioiis 
for safeguaids null and void foi all practical pmposes “ Towns 
and distiicts,” as Mi Evans lemaiks, “ aie not immutable con- 
cepts ”t Moieovei, “an equitable share” is an elastic expiession 
so that it depends upon the executive authoiities to decide vvhat is 
equitable share and what is not Last of all, it would be liorne in 
mind that the language safeguaid in schools is confined to the 
piimaiy standard only, and heie again the Goveinment of each 
State has power under the law to make the study of the national 
language obhgatoiy and that powei seems to be mandatoiy despite 
'the use of the teim “ may ” It is therefoie wiong to suppose 
that the majoiity and the minorities aie treated on teims of perfect 
equality with lespect to then respective languages 


The pioblem of minorities was one of the most difficult and 


most acute of its kind in Czecho-Slovakia 
mnontieB^™^in^°°CzGcho^ Tlieic the Goveinmcut had to deal with a 


cultiiied and powerful Geiman 
of the problem Liberal Mmoiity amounting to 23 pei cent of the 
—they are associated total population — a minoiity who had before 

with tlie administration i j -i ^ 

the Wai been an entiiely sovereign people 
But attempts to solve the pioblem theie have met with a measiue 
of success, as is pointed out by Piofcssor Gilbcit Muiia}^ | 
The success is due mainly to the libcial inteipretation of the prin- 
cijilcs of minoiities protection and to the geiieious spirit in which 
those piiiiciples have been and aie being applied Ample evidence 
of that spiiit IS to be found in the policy foiniulatcd b) T G 


* Hunparnn Lanpnago Laws pa^ced in 1*>23 and 1021 (C J Ati" 2J) 
1 n>e Bntisli Tear Boob of International Law, 1S2-3 2) p iDT 
- Mnrms's Inliodnction to Mke Mnir b The Protection of 'Minr’-'tio 
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Masai yk, late President of the Czeclio-Slovak Eepiiblic, whose con- 
tiibution to the unification of diffeient elements in tbe population 
has been immense “ The rights of race,” he observes, ” must 
be safeguaided Local self-government and proportional rcpie- 
sentation may, in a democratic State, ser^^e the purpose well Each 
minority too must have elementary and secondary schools of its 
own Then again, ” as a political entity and a military organi- 
sation om State and its army will use the Czech oi Slovak language 
in accordance with the democratic prmciple that the majority de- 
cides But while the State must be Czecho-Slovak, its racial 
character cannot be settled by the official language alone ” “It 
is,” he goes on to add, ” in the mterests of the racial minorities to 
learn the State language, but it is also in the interest of the major i- 
ty to speak the languages of the minorities, especially that of the 
biggest minority The teaching of languages m the schools will 
be arranged on this basis ” Masai yk proceeds further and jioints 
out that ” a proposal was adopted without discussion, as something 
self-evident, that a German Minister should be included in the 
Government ” ” In a democracy,”' he says, ” it is obviouslv flic 

light of every party to shaie in the administration of the vState as 
soon as it recognises the policy of the State and the State itself 
Eay, it IS its duty to share in it ” There is, therefore, no doubt 
that in actual administration Czecho-Slovakia has gone far ahead 
of the provisions of the Minorities Treaties In the Treaties 
generally the use of minority languages as a medium of instruction 
was intended foi piimaiy schools Masaryk, however, makes it 
clear that the Czecho-Slovak Treaty clauses are not confined to 
piimaiy schools and it is remarkable and mteiestmg to note that 
tliiee million Germans in Czecho-Slovakia have got a Umversity 
and two technical higli schools Masaryk, as we have aheady 
shown, accepted the principle of associating representatives of the 
minonties with the Goveinment of the country and as an earnest of 
his intention he gave piactical effect to that principle by in- 
viting representatives of minorities to accept offices in his Cabinet 
at Plague 


T G Wasarvk Tlie Mainng of State, pp 387-390 
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Hungary’s gestures to 
minontics in regard to 
language safeguards and 
(heir representation in 
Public Services 


In tins connection the Law of Hiingaiy, which has a chapi 
on Mmoiities Piotection in its Treaty 
Peace, is also instructive and importai 
The new Kingdom of Hiingaiy issued a d 
ciee in August, 1919 — the deciee is not 
couise embodied in the Treaty — m whicli 
laid down certam rules and regulations wi 
a view to effective piotection of lacial, linguistic and leligmi 
miiioiities Those iiiles and legulations aie large in number ai 
deal mostly with what maj^ he called the language safeguards < 
pcculiai and special impoitance, howcvei, aie Clauses 13 and 15 
the deciee In Clause 13 we find that “citizens of the State belon 
mg to lacial minorities and living in sufficiently considerable coi 
pact masses in the teiiitoiy of the State may have facilities in t. 
State educational establishments of the area where they leside f 
their childien to be educated in then native language as fai as t 
initial stages of highei education In the Univeisities spec] 
CJiaiis will be established foi the study of the language and liter 
tuic of each racial mmoiit'^ The pimciple ol Czecho-Slovf 
piactice 111 legaid to public employments emphasised by Masai] 
in his book entitled The Making of State is embodied in Artie 
15 of the decree which states “ that the Government bmds itse 
to see that judicial and administrative posts, especially those 
subprefects aie filled, wherever possible, by persons belonging 
lacial minoiities and knowing then languages “ 


Now, we come to the thud head, namely, special clauses ir 
posed upon certain paiticulai States for tl 
puipose of meeting special needs and ci 
cumstances The position of the Jews, 
we have pointed out in connection with f] 
eailiei international settlements, caused co: 
sideiable anxiety among the gieat European Powers The Jev 
ha.d claimed for long a nationality for themselves and their point i 
view had to be considered at the Confeience of Pans in all' its bea; 


Special clauseB tu meet 
special needs the posi 
tion of the Jews in Poland 
and Eonmania 


* Read m this connection Nninerons Clausns Law (XXV 1920) 0 J , Nov , 192 

C 97 M 62, 19221 
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mgs The question piovoked acute dilTei cnees of opinion among 
the delegates themselves The English Jews pressed foi giving to 
their co-religionists nothing moie than the widest possible personal 
liberty and the right to the fiee exeicise of then leligious beliefs 
and maintenance of their special customs, usages and traditions ^ 
But a paity arose which demanded the lecognition of the Jewish 
residents oi settleis in Poland and other States as a separate poli- 
tical entity, thus seeking to cieate what is known as impcnnm m 
impeno That claim was turned down and M Clemenceau made 
it deal that “ the clauses of the Tieaty do not constitute any le- 
cognition of the Jews as a sepaiate political entity withm the 
Polish State ” It was, howevci, decided that if theie was to be 
a separate and distinct Jewish nationality, the Jews should be 
given a local habitation and be enabled to establish a State of then 
- own in Palestine Any citizen of such a State should cease to be 
a national of Poland, oi, for that mattei, of any othei State So 
far as the question of piotection immediately confionting the Con- 
ference was concerned, safeguaids were piovided foi the Jews m 
Poland and Eoumama Safeguards weie latei guaianteed foi the 
benefit of the Jews in Gieece, Lithuania and XJiiper Silesia 
Similar piovisions weie made foi the Moslems in Gieece and non- 
Moslems in Tm'key 

So we find that Aiticle 10 was mseited in the Polish Treaty 
m Older to extend necessaiy protection to the Jews lesident in 
Poland The Aiticle lays down 

“ Educational Committees appointed locally by the Jewish com- 
munity m Poland will, subject to the general control of the 
State, provide for the distribution of the proportional share 
of the public funds allocated to Jewish schools in accordance 
with Article 9 and for the orgamsation and management of 
these schools ” 

Then further, “ the piovisions of Aiticle 9 concerning the use of 
languages m schools shall apply to these schools ’ ’ 


* Temperlsy A History of the Peace Conference, Vol V, p 186 
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It shows that Aiticle 9 applies to the Jews as much as to other 
minoiitics, being a consideiable piopoitiou of 
, , the entile population, and that the 3 ^ aie en- 

Protechon of tlie Jews , ^ i t i 

m Poland the Jewish titled to use theii language 111 pi imaiy schooh 

Sc’^fuSs’^of^jSwirh and get a piopoitionate shaie of public fimdF 

as otliei minoiities The clause not only 
la3^s dovm the bioad pimciples but also indi- 
cates the specific pioceduie foi then application The public fimds 
allocated to them aie to be distributed, subject to the general con- 
tiol of the State, by local Committees appointed by the Jews and 
obwously mspiimg their confidence ^ The Jews aie also given 
ample fieedom to obseive then sabbath m accordance with their 
immemoiial custom And this fieedom is guaianteed in Article 
11 of the Treaty which luns as follows 

“ Jews shall not be compelled to peiform any act which constitutes 
a violation of then sabbath, nor shall they be placed under 
any disability by leason of then lefusal to attend couits of law 
01 to peiform any legal busmess on their sabbath This 
piovision, howevei, shall not exempt Jews from such obliga- 
tions as shall be imposed upon all other Pohsh citizens for 
the necessaiy puiposes of military service, national defence, 
01 the pi esei ration of public older 

Poland declaies hci intention to lefiain from oideiing oi pennitting 
elections, whethei general oi local, to be held on a Satuiday, 
nor mil legistration foi electoral or othei pui-poses be compel- 
led to be peifoimed on a Satmday ” 


The tioubles concerning the Jews m Roumama had not, how- 
ever, been solved since 1878, although the 
provisions of the Treaty of Berlin, so far as 
tliey 1 elated to that country, were intended for 
their protection f Civil and political equality 
was guaianteed to all persons in Roumama 
and nationals as well as foreigners were 
assured religious toleration Roumama did not sign the Tieatv 


The position of the 
Jews m Eoumaiua the 
new law of nationality 
removes a long standing 
gnevance 


* The educational clause of the Lausanne Treaty (Art 40) provides that the sums 
allotted by ithe Government to minority communities shall be paid to qualified repre- 
sentatives of the estabhshments concerned 
f Supra, p 23 
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and theiefoie the piovisions remained a dead letter The Eonma- 
man Naturalisation Law tieated the Jewish residents as aliens m 
violation of the Tieaty of Berlin But the Great Poweis failed 
to act in concert and had neither the time noi the mclination to 
enfoice the Treaty In the Minoiities Tieaty with Eoumama, 
theiefoie, special care has been taken to define her nationahty and 
Articles 3-7 state the law on the subject The Jewish commu- 
nity are given special piotection undei Article 7 by which Eoumama 
undeitakes to recognise as hei nationals 'ipso facto and without the 
leqmiement of any foimaht)', the JeAvs inhabiting any Eoumaman 
terntory, who do not possess any othei nationality Thus in larv 
at any late the chaptei of Eoumama’ s tjuanny over hei Jewish 
residents is closed for the time being The general provisions of 
the Treaty aie extended to Bessaiabia by the Tieaty of October 28, 
1920, which assigned that place to Eoumama , but the special safe- 
guards provided foi the Jews m the Tieaty are however omitted 


Article 11 of the Eoumaman Tieaty is relevant to the point un- 
^ , del discussion inasmuch as theieby Eoumama 

Czeckiars in Transyi- piomises to accoid to the Communities of the 

Tama mven local antono- i i i m ^ i i 

my m Bchoiastio and reh- Saxons and Czecklais in Transylvania local 
gions matters autonomy in legal d to scholastic and reli- 

gious matteis That piovision is of course subject to the general 
contiol of the State 


The Tieaty with Czccho-Slovakia is impoitant in this comrec- 
„ ^ ^ T, tion not because it extended protection to any 

ma forms part of Czecho- paiticulai commuuity but bccausc one of the 

two chapters, into winch the Treaty is bioad- 
iy divided, cieates a separate admimstiation foi the Euthene 
teriitoiy Czecho-Slovakia’s jiosition in that territoiy is some- 
thing like that of a “ special kind of mandatory ”t Li 
dealing with it the Conference of Pans had a large num- 
ber of altcniative issues before it Would Euthema be al- 
lowed to continue as part of the State of Hungary? The answer 


Temj>cr]cy A History of tlic Peace Conference, pp 4oG 67 
* The Bntish Year Book of International Law, IWaSI, p 110 
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was in the negative, for the old and offensive policy of Magyaiisa- 
tion bad to be put an end to at all costs Would it be constituted 
into a completely soveieign and independent State? The answer 
wns again in tlie negative in view^ of the scanty area that could be 
coveied and of the geneial illiteiacy of the people and of their racial 
cbaiactciistics Noi was it possible m 1919 when the world had 
no definite idea of the Russian position to bung about a reunion of 
the Rutbene peoples, namely, the Rutbemaus and the Ukranians 
who botli belonged to the same lacial stock It w^as, tberefoie, 
finally decided to band the Riitlicnc tciiitoiy ovei to Czecho- 
Slo^akla, subject to ccitain clcai and definite safeguaids, although 
the people of the teiiitoiy did not speak the Czecho-Slovak 
language 

The second cbaptci of the Tieaty confeis on Ruthenia a con- 
si dei able measure of local autonomy not only 
in lebgious, linguistic oi lacial matters but 
also in subjects i elating to the admimstia- 
tion Ruthenia is given the fullest measure 
of self-government compatible wuth the unity 
of the Czecho-Slovak State * It is given a 
special legislative body called the Diet with wide delegated powers 
fiom Czecho-Slovakia The Governor of the place is to be a nominee 
of the Czecho-Slovak State but shall be held responsible to the 
locfii Diet t The appointment of of&cials of the teiiitoiy is vested 
in the Czecho-Slovak State, but it is stipulated at the same time 
that public offices should be filled up, as far as possible, by the in- 
habitants of Ruthenia ^ The in the Legislative Assembly of 
Czecho-Slovakia the teiiitoiy is given adequate and perhaps effect- 
ive lepiesentation The Deputies are, however, to be elected ae- 
coiding to the Czecho-Slovak constitution, but they have no right 


Eutboma prormsod lo 
cal autonomy provisions 
for efTective representa- 
tion of Eutbenians in 
local Pnbbc Service and 
m the Czeebo Slovak 
Assembly 


*Art 10 

t Art ir The arrangement seems to be anomalous leaving as it does room for 
frequent conflicts between tbe Diet and the Central authority Note recent tendencies 
in tbe practice in the Dominions some of wbom have enccessfuHy asserted their right to 
nominate the Governor General 
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to vote in tlie Czecbo-Slovak Assembly ‘ ‘ upon legislative questions 
of the same kind as those assigned to the Biitliene Diet 

Just as Poland and Eoumania had to deal with the piohlcm of 
the Jews, so was Yugo-Slavia, otherwise 
known as the Kingdom of the Seihs, Croats 
and Slovenes, called upon to give piotectiou 
to its Mahomedan citizens It is well to le- 
call that Yugo-Slavia did not accept the 
Minoiities Tieaty without protest It pointed out that the an- 
nexation of the teiiitoiies which had been completed before the 
Wai did not come within the pm view of the Pans Confeience 
To that the ansAvei was given that the Poweis had not lecognised 
those accessions of teiiitoiy and could theiefoie ignoie them 
So the Confeience finally exeicised its powei to impose the Tieatv 
on Yiigo-Slavia without listening to its piotest After laying 
down the general pimciples of protection and pioviding specific 
safeguards in the mattei of medium of instruction in pnmaiy' 
schools of the mmoiities and distribution of public funds for 
educational, religious and chaiitable puqioses in ceitain definite 
districts and towns,! the Treaty! proceeds to give special protec- 
tion to the Mussalmans inhabiting the Kingdom It lays down 

“ The Serb-Croat-Slovene State agrees to grant to the Mussalmans 
m the matter of family law and peraonal status provisions 
smtable for regulatmg those matters m accordance with 
Mussalman usage 

“ The Seib-Croat-Slovene State shall take measures to assure the 
nommation of a Eeiss-ul-Ulema 

“ The Seib-Croat-Slovene State undertakes to ensure protection to the 
mosques, cemeteries and other Mussalman religious establish- 
ments Full recognition and facilities shah be assured to 
Mussalman pious foundations (W akfs) and rehgious and charit- 
able estabhshments, now existing and the Serb-Croat-Slovene 
Government shall not refuse any of the necessary facihties for 
the creation of new rehgious and charitable establishments 
guaranteed to othei private estabhshments of this natuie '' 


Tugo Slavin makes pro 
visions for tho protec- 
tion of its Mahomedan 
citizens 


* Art 13 Note the provisions in the Government of India Act, 1935, relatmg to 
the representatives of the Indian States in the Federal legislature and their powers 
and the Bntish Indian demand in that behalf 
f Supra, p 62 
t Art 10 
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Ample piovisions foi tlie piotection of minorities m Turkey 
find Greece weie made in the Treaty of 
^f°eguS*Uie°Lgbta^or Sevies They seemed all the guaiantees 
nor°roMed down 111 the Minoiities Treaties, 

additional guaiantees foi the minoiities in 
Asia Minor, letention oi lestoiation of the old ecclesiastical and 
educational piivhcges extended to minoiities undei the Islamic 
law and piovided foi any otliei guaiantees leqiiiied by ciiciim- 
stances Elahoiate aiiangements weie also contemplated foi the 
lestoiation of tlie confiscated piopeity of non-Moslems and invalid- 
ating, on ceitain conditions, the foiced conveision to Islam effected 
aftei Noiembei, 1914 These points weie emphasised by Loid 
Ciiizon in the coiiise of a speech made in the House of Lords on 
the 30th of Maich, 1922 But that Tieaty was not latified m so 
fai as it affected Tin key, and the Tieat}'^ of Lausanne had 
to be diawn up and signed * The Tieaty of Seives was 
signed on the 10th August, 1920, and the Tieaty of Lausanne 
was signed on the 20th of July, 1923, but the piovisions m both 
the Tieaties came into foice with effect fiom the 30th of August, 
1924 Safeguaids foi the Jews in Gieece aie to be found in 
Article 10 of the Tieaty of Sevies, t which lays down “ In 
towns and distiicts where theie is lesident a consideiable propoi- 
tion of Gieek nationals of the Jewish religion, the Gieek Govern- 
ment agiees that these Jews shall not he compelled to peiform any 
act which constitutes a violation of then sahhath, and that they 
shall not be placed undei any disability by leason of their lefusal 
to attend the Court of Law oi to peifoim any legal business on 
then sahhath This provision shall not exempt Jews fiom such 
obligations as shall be imposed upon all othei Greek nationals foi 
the necessaiy puiposes of militaiy seivice, national defence oi tlie 
pieservation of public older ” 

Then by Ait 12 Greece undertakes to accord to the com- 
munities of the Valachs of Pindus autonomy under hei control 
in respect of religious, charitable and scholastic matteis Tlie 
next aiticle makes it obligatory on the part of the Gieek Govern- 


* On the 24th of July, 1923 

•f This Treaty was signed in accordance with Art 46 of the Treaty of Neuifly 
<jf November 27, 1919 



64 


THE PROBLEM OE MINORITHIS 


ment to lecognize and maintain the traditional lights and hbeities 
enjoyed by the non-Grieek monastic communities of Moimt Athos 
which had been laid down iindei Aiticle 62 of the Tieaty of Beilin 
of 1878 

Tlie piotection to Moslems in legaid to then family law and 
personal status is accoided by Greece under Aiticle 14 It 
pi ovides 

Gieece agxees to take all necessary mcnsuies m relation to 
Moslems to enable questions of family law and pei’sonal 
status to be legulated in accordanee with Moslem usage 
“ Gieece undertakes to aSoid protection to the mosques, cemeteiies 
and otbei Moslem leligious estabbshments Pull recognition 
and all facibties shall be assuied to pious foundations 
(wakfs) and Moslem rehgious and cbaiitable establishments 
now existing, and Gieece shall not refuse to the cieation of 
new lohgious and charitable establishments any of the neces- 
sary facilities guaranteed to other private establishments of 
tins nature 

Under the Tieaty of Sevres Gieece agreed to considei the 
claims of minorities in regard to the electoral system in so far as 
it applied to the new teiritoiies acquired by hei siuce Angiisi, 
1914,"^ and also m legaid to the composition of the Mnmciiial 
Council of the town of Adrianojile t But these piovisions weio 
abiogated inasmuch as the lelevant clauses were suppressed by 
vntue of the Piotocol signed at Lausanne in July, 1923 | 

It shall be noted that Fiance and Gicat Biitain i enounced, 
under the Tieaty, as fai as they weie conceined, the special lights 
of supci vision and contiol in lelation to Gieece and the Ionian 
Islands uhicli tlie> had undeitaken undei the Treaty of London, 
1803, the Tieaty of London, 1864, and similar lights confened 
upon thcni In the London Piotocol of 1830, to ensinc the piolec- 
tion of niinoiitics 

The Tieaty of Lausanne adopts the geneial clauses of the 
Eiuopcan Minoiitics Treaties together with 

TiTrwT I'e"' ‘special clauses to meet the peculiar 

to vrr*.' t iitr non MoIomi circiiuistancos of tlic coiiutiy The child 

'itrcn' 

clause of Article 42 lays doum that the 


* Art 7 (2i d paniprnpli) 

C X't 2 ff tho L-ni anne Protnool, 1923 


f Art 1C 
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Tiiikisli GoYOiiiEicnt give full piotcction to tlie clmi elites, 
synagogues, cemeteiies and othci leligious establishments of the 
minorities All facilities and authoiisations shall be gianted to 
the pious foundations and to the lehgious and chaiitable institu- 
tions of the mmoiities inhahiting Tuikcy and the Tuikish Govern- 
ment will not lefuse, in the foimation of new lehgious and chaiita- 
ble institutions, any of the necessaiy facilities winch aie guai anteed 
to othei piivate institutions of a like natuie In the same aiticle 
ve find that the Tuikish Govcinmcnt imdei takes to adopt “ as 
legaids non-Moslem minoiitics, in so fai as concerns then family 
law and pcisonal status, mcasuies peimitting the settlement of 
these questions in accoi dance vith the customs of those minoii- 
tics ” It IS provided fiuthei that these measiiies will be elaboiated 
by Special Commissions composed of lepiesentatives of the Tuikish 
Government and of lepiesentatives of each of the mmoiities con- 
cerned in equal numbei In the case of diveigeuce the Tuikish 
Government and the Council of League of Nations will appoint m 
agieement an Umpiie chosen fiom amongst Euiopean lav^eis 

The Treaty made it clcai"^ that the lights confeiied by provi- 
sions contained theiein on non-Moslem mmoiities of Turkey 
vould be similarly conceded by Greece to the Moslem minority 
in her teiiitoiy Then, it is stipiilatedf that Tuikish nationals 
belonging to non-Moslem mmoiities shall not be compelled to 
peifoim any act oi acts constituting a violation of then faith oi 
lehgious observances, and shall not be placed iindei disability 
because of then refusal to attend couits of law oi perform any 
legal business on the day of then rest 

With the exception of the Treaty of Sevies and the Tieatv 
of Lausanne, we have so long dealt with 

A^bania^^^^Emknt Minoiities Tieatics vLich had been coii- 
Lithuama, Latvia and eluded befoie the League of Nations came 
fall m ime by deciara mto existcnce At tile first meeting of the 

League in Decembei, 1920, the view was 
expressed that all new membeis admitted to the League should be 
asked to sign similar Tieaties Loid Cecil intioduced a motion 

* Alt 45 
t Art 48 

9 


> > 
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stating that “ the Assembly is not prepaied to admit any new 
State to the League unless it will give an undci taking to enter 
into agreements coriespondmg with the Mmoiities Treaties already 
accepted by several othei States ” The motion piovoked consi- 
derable opposition It was finally decided that the condition in- 
sisted upon by Lord Cecil would apply only to ceiiiam definite 
States, namely, Albania, the Baltic? and Caucasian States It was 
further decided that the agreement should not be made a condition 
precedent to admission to the League The States, as a result, 
were not called ujion to sign Treaties but they had to make declara- 
tions * The States, which accoidmgly made declaiations, weie 
Albania, Finland, Lithuania, Latvia and Esthonia 

In Article 2 of the Albanian declaration we find the same 
stitiulations as m the Yugo-Slav Treaty made m regard to the 
legulation of family law and personal status of the Musalmans 
m accordance with their usage t Article 4 provides, among other 
things, that an electoral system giving due consider ation to the 
rights of racial, religious and linguistic minoiities will be devised 
It is further provided that the Albanian Government should mfoira ^ 
the League of the legal status assigned to the institutions of 
mmonties under the provisions of the Minorities Treaties The 
Government also agreed to consider carefully and with due atten- 
tion the advice of the League m the matter | There was no 
difficulty m bringing this coimtiy under the juiisdiction of the 
League It raised no objection on grounds of principle But Greece 
made two demands, namely, that inasmuch as Albania contained 
a Greek minority, she should enjoy the right, although she was 
not a member of the League Council, to laise befoie it the question 
of infraction of the Treaty by the Albanian Government and, 
secondl}, that a resident delegate should be appointed on behalf 
of tlie League to look aftei the inteiests of the mmonties in 


♦ Sre Roport of the Third Assembly of the Lcagnc on the work of the Council, 
I f’>l (I’nri n 

* Art 10, 1 iif^o Tre'it\ Suilnldc proMBions will he inndo in tiro case of 
'fu'nh(iin> for rc^tulatin;; funiK luv nnd pereoml statim m accordance with MuBalmnn 
I 1 ,, (Art 2. Para 0) 

^ Art Pan 2 
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Albania Natuiall} tlic demands wcic o^iposcd b> Albania'" and 
1 ejected by the League 


The Linnish Government’s declaiation legaiding the Aaland 
Islands beais some lesemblance v'.o the 
Ing'^AuioSono^^^tr The Czeclio-Slovalv Ticaty in so fai as it .dlected 
Aainud iginnds Luthcnc tcmtoiy in the matter of ad- 

ininistiativc dc^ohltlon t The Aaland Islands veie mainly 
populated by the >S\vcdish, but they veie, fiom tbe geogiaphical 
point of view, insepaiable fiom Finland They could not theiefore 
be cieated into a sepaiatc State Hence the piovision foi a laige 
iiicasme ol local autonom'^ ioi the Islands undci tbe geneial juiis- 
diction of the Finnish mainland 'V^Tien the Law of Autonomy 
foi the Islands vas jiassed, the Islandeis pointed out that it left 
a gieat loophole in that it did not piovide safeguaids against 
denationalisation The argument appaiently weighed with the 
League Commission 


An Avaid vas then made by the Commission which was 
The League Commission’s acccptcd in the foim of an agiccmcnt betwecii 

pmmmns^^TTd.ng'fm^^ Svedcn and Finland It supplemented 
chise, distribution of |q gome extent, collected the law of 

taxes and appointment 

ol public servants autonomy 


In the law ol autonomy loi the Islands ot I\ray 7th, 1920, 
elaboiatepiovisions foi the piotection of the Islandeis weie inseited 
undei the League ol Nations on the 20th of June, 1921 Aibicle 2 
lays dovm that the Landstig and the Communes of the Islands shall, 
in no ciicumstanees, be obliged to maintain oi subsidise anj^ schools 
other than those in which Swedish is the medium of mstiuction 


In State educational establishments education will be mipaited 
thiough the Swedish tongue Without the consent of the Com- 
munes concerned the Finnisn language shall not be taught in 
piimaiy schools maintained oi subsidised by the State This 
pio''nsion goes beyond the geneial guaiantees undei the Minorities 
Tieaties, for according to the lattei the Governments aie empowei- 
ed to make the use of the language of the majority obhgatory in 


* Report of (the British Representative to the Council, October 2, 1921 
t Monthly summary of the League of Nations, Vol I, pp 40-42 
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scliools while offeimg facilities for the use of the mmoiity 
languages."^ Theie is sufficient leason foi tins departure from the 
normal practice in the Succession States The Islands constitutes 
an autonomous unit and naturally any Finnish interference with 
the exercise of its linguistic lights might have lieen viewed Vv^itii 
considerable suspicion 

The Islands extended undei Aiticle 4 Piovincial and Com- 
munal franchise to all peisons domiciled theic, the Awaid stipulat- 
ed that the franchise might be acqiiiicd by immigiaiits on the 
completion of five yeais’ legal domicile and not otherwise, 
thereby removing the possibility ol Islanders being ever 
swamped by nou-iesident settleis from Finland Domicile 
in Finland does not mean domicile in the Islands Gieat 
Britain which has evolved Dominion autonomy and is pledged to 
the policy of political relaxation m diileient parts of the Fmpiie 
would do well to bear in mind this provision when she demands 
the lights of citizenship lor hei nationals thioughout the Bmpiic 
Then again, the Islanders (Article 3) were given the right of pre- 
emption m cases where landed property was olTeied for sale to out- 
siders The same light of pre-emption was extended to the Provin- 
cial Council or the Commune in which the leal estate was situate 
Further, the appointment of the Governor of the Islands was not 
at the absolute disposal of the Government of Finland, it was 
arranged that the appointment would be made by the head of the 
Furnish Government in consultation with the President of the 
Aaland Landstig t The law of autonomy (Article 21) gave the 
Islands special powers of raising taxes m addition to the general 
State tax, under the control of the Finnish Government The 
provision, it was pointed out, was meamngless in view of the 
extremely heavy scale of State tax The Award has sought to 
solve the difficulty by laying down that fifty per cent of the tax 
raised in the Islands (Article 6) would be allocated to the Govern- 
ment of the Islands The Award, by the way, may be of some use 


^ CJ Art 9 of the Polish Treaty, Art 10 of the Roumanian Treaty, Art 9 of the 
iiifoSlavian Treaty, Art 9 of the Czecho Slo-vakian Treaty and Art 9 of the Greek 
Treaty 

■f Article 5 
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to those who in India aie engaged in disco vei mg a scientific and 
equitable foimula foi the distiibution of financial lesouices beWeen 
the Federal Goveinment and the Provinces undei the new consti- 
tution 

Lithuania, Latvia, and Esthoma weie admitted to the League 
m 1921 On admission each of them signed a declaration stating 
that it would take the League Council into its confidence in i eg aid 
to the protection of minorities Lithuania promptly carried out 
the promise by making a declaration in May, 1922, accejiting the 
piunciples laid down in the Minorities Treaties. 

It may be recalled in this connection that the Assembly of 
the League of Nations adopted the following resolution on 
December 15, 1920 

“ In the event of Albania, Baltic and Caucasian States being 
admitted to the League, the Assembly lequests that they 
should take the necessaiy measmes to enforce the principles 
of IMinorities Tieaties, and that they should arrange with the 
Council the details requned to caiTy this ob]ect mto effect ’ 

Before the admission, on Septembei 22nd, 1921, of Litliumia, 
to the League of Nations, her representative signed a declaiation 
on September 14, 1921, in accordance with which the Lithuaman 
Government accepted the lecommendation made by the League 
Assembly on December 15, 1920, whicb has been lefeired to above 
Lithuama’s declaiation befoie the Council of the League, 
dated the 12th of May, 1922, was theiefoie made m 
accordance with her previous declaration and the teims of tlie 
Assembly resolution of the 15th of Decembei, 1920 The declara- 
tion is divided mto nine ai tides, all of which save 7 and 8 deal ■with 
general provisions for the protection of minorities being identical 
m language and intent generally with the corresponding safegnaids 
embodied m different Minorities Treaties Articles 7 and 8 

contam specific piovisions for the Jewisli 

The text of the Inthua- , j, tji A.irr 

man Declaration and its Mmoiities resident In Lithuania Article 7 

unphcations m law do-wu that the Education Committees 

appointed locally by the Jewish commumties of Lithuania will 
Subject to the general control of the State, provide foi the alloca- 
tion of a proportional share of public funds to the Jewish 
schools m accordance with Article 6, and for the organisation and 
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management of those schools The jirovisions of Article 6 con- 
cerning the use of languages in schools sliall a 2 ) 2 )ly to those^ schools 
The Jews are therefoie entitled to demand in to-ums and districts, 
in which they constitute a consideiable 23iopoition of the citizens, 
that adequate facilities should be given ensuring that m the 
piimaiy schools mstiuction shall be given to then children thiough 
the medium of their ovm language Heie as in almost all other 
Minorities Tieaties the State concerned reseives to itself the right 
of making the teaching of the State language ohhgatoiy in the said 
schools Aiticle 8 piovides that the Jews shall not be compelled to 
peifoim any act which const. tutes a violation of then sahhath, iioi 
shall they be placed undei any disability by leason of their refusal 
to attend Comts of law oi to peifoim any legal business on their 
sahhath This piovision shall not exempt them fiom .such obliga- 
tions as shall be imposed upon all other Lithuanian citizens for 
the necessaiy purposes of militaiy seivice, national defence oi the 
preservation of public ordei Lithuama fuither declares her 
mtention not to oidei oi peimit elections, whether geneial or local, 
to be held on a Saturday, noi on that day will legistration foi 
electoial or other pui poses be compelled to be perfoimed 

At a meeting of the Council of the League of Nations held on 
December 11, 1923, M Galvanauskas submitted a note on 
behalf of the Lithuaman Government In that note the Seimas 
ex 2 iressed the opinion that the Lithuanian Government’s declara- 
tion did not faU, undei the teims of Article 30* of the Lithuaman 
Constitution, within the categoiT of those inteinational acta 
which in law requiied latification, and that the Lithuanian 
Government alone was qualified to bind the action of Lithuama 
within the limits fixed by the declaiation It was also made cleai 
in the Report that the Lithuanian Government took the occasion 
to lenew before the Council of the League its undertaking strictly 
to confoim to the teims of the declaiation of the 12tli of May, 
1922 The Council* of the League accepted on M De Souza- 

* Alt XX “ Seunas ratify the follomng State Treaties coBcInded by the 
Govenunent, Peace Treaties, Treaties concerning the acquiring, relinquishing or ceding of 
State terntoiy, commercial Treaties tnth other States, foreign loans, Treaties entirely 
or porliaUy abrogating or modifying existing legislation, Treaties unposmg obligations 
upon Lithuaman citizens. Treaties inrolving monopoly rights, direct or indirect, or rights 
of expropriation " 
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Danta’s motion tlie undei taking given by the lepresentative of the 
Lithuaman Government, and the question was settled 

But there was no plain sailing, so fai as Latvia and Esthoma 
weie concerned The principal arguments 

mM™i.onS°p.rrE.’‘ pu‘ folwaid by Latvia against inteinational 
an understanding arrived pmaiautees of the kind imposed on otlicr 

at Iiatvian Munster’s ® 

staifement before tbe States weie tliiec It poiutcd out, in tJie 

hist place, that no State alieady lecogmsed 
could be hound down by the Treaties In the second place, it was 
mged that the Minorities Treaties were no paii; of international 
Jaw as defined and understood and that Latvia could not be sub- 
jected to those Treaties unless all the members of the League 
accepted them Lastly, it held that the protection of minorities 
“ went beyond the rights assigned to the League b}'^ the 
Covenant 

The objections, however, did not stand and in July, 1923, an 
understanding was arrived at under which the Latvian Minister at 
Rome made a statement before the Council accepting the bioad 
principles of the Minorities Treaties In the course of his 'peech 
M Walters said f 

“ Considering that the regulation of the question of minorities m 
Latvia must take mto account the constitution and sovereign 
nghts of the Latvian State, as well as the social necessities 
and m view of the fact, that Latvia has of its own free wnU 
taken adequate measures to protect its minonties, and Euithei 
m view of the fact that different aspects of the question of 
the protection of minorities m Latvia are stdl bemg examined 
by the Latvian Government, I have the honour to propose 
that the negotiations between the Latvian Government and 
the Council of the League of Nations should now be termin- 
ated The Council will nevertheless have the right to take 
up the question anew and to reopen the negotiations if the 
situation of the mmonties m Latvia does not appear to it to 
correspond to the general principles laid down in the -various 
so-called kLnonties Treaties The Latvian Government can 
on its side also demand that negotiations should be re 
opened 

Miss Mair The Protection of Minontics p 65 
f Doc A 22, 1923, I 
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“ I fuithei pioposo that those petitions which may from this date 
bo addressed to the League of Nations conceming the situa- 
tion of poisons belonging to lacial, linguistic or lehgious 
minoiities in Latvia bo transmitted to the Latvian Govern- 
ment foi its observations It is obvious that the Secretanat 
of the League of Nations will be careful to put aside those 
petitions which come from anonymous oi unauthenticnted 
sources, oi which aie couched in violent language Petitions 
which are lecognised as being admissible together with such 
observations as the Latvian Government may dcsiie to present 
will be communicated for information by the Secretary-General 
to the Member s of the Council 

The Latvian Government accepts in pimciple horn tins dale the 
obhgation to furnish the Council with any infoimation which 
it may desire, should one of its members brmg before it any 
question relating to the situation of persons belonging to 
racial, linguistic or religious mmorities m Latvia 
“ In case of a difference of opinion on questions of law or of fact 
concerning the piesent declaration the Latvian Government 
reserves the right to ask that the difference of opinion bo 
lefeiied to the Permanent Court of International Justice foi 
an advisory opinion It should be clearly understood that 
the Council will also have the right to ask for the question 
to be refened to the Court 
", 

In view of the fact that M WalteiB made the pioposals as 
embodied in his declaration subject to the consideiation and final 
approval of the Government he lepresented at the Council of the 
League of Nations, the lattei adopted the follovong lesolution 

“ The Council of the League of Nations takes note of the declaiation 
made by the representative of Latvia and is ready to accept 
the proposals contained therein, provided that the Latvian 
Government informs it before the next session of the Council 
that it approves the declaration of its representative 
“ The Secretary-General shall commumcate this decision to the 
Assembly of the League of Nations for its information 

In the telegiam, dated the 28th of duly, 1923, the Latvian 
Government declared that it accorded its entiie approval to the 
statement made by its representative on July 7 of the same yeai 
This brought to a close the controversy between the League and 
Latvia Muth regard to the proposal for providing minorities safe- 
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guards in Latvia undei the auspices of the League of Nations It 
may be noted that the Latvian Minister’s declaration not only 
contains in general teims guarantees in legaid to the protection 
of minorities but also indicates the manner and extent of League 
supei vision and contiol That is peihaps due to the fact that 
aheady, apait from the provisions in the Minorities Tieaties. the 
League had established by lesolutions the pioceduie of its supei - 
vision and control 

It is necessary to note here that Latvia had already done 
much to give protection to its minorities The constitution of 
November, 1918, for example, gave the country umveisal suffrage 
with proportional representation and voting by secret ballot 
The right of association was assured by Keiensky to all Latvian 
citizens irrespective of their language and religion Provision 
was made for the imparting of primary education through the 
medium of the mother-tongue of the children and for representa- 
tion of minoiities on the local Educational Committees in places 
where there were minority schools 

The Esthonian Government claimed that their constitution 
itself contained more than adequate piovi- 
sions for the protection of mmoiities Tliey 
were, therefore, not prepared to acquiesce 
in any mteivention by the League In this 
conuection lefeience may be made to the 
constitution of the Esthonian Eepiibhc adopted by the Constituent 
Assembly on the I5th of June, 1920 The Constitution lays domi 
that all citizens of the Eepubhc aie equal before the law ^ It 
guarantees personal hbeity to them and finthei provides that no 
person shall be prosecuted except in accordance with the piocediue 
prescribed by law f It gives to the citizens complete freedom of 
religion and conscience who cannot be foiced to perform' any irreli- 
gious act or to become membeis of any lehgious association oi to 
pa}’^ for its maintenance j It provides howevei that religious bP' 


The constitution of Bs 
thonia gives protection 
to minonties in respect 
of languages and reli 
gious institutions and 
provides for autonomous 
local bodies 


* Art 6 
t Art 8 

^ Compare the provisions m the Government of India Act, 
to tils Ecclaiashcol Deportment nnder rtlicli not on], „ tl.t Depeiteaf 

10 
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lief may not be pleaded “ in justification of the non-fulfilment 
of CIVIC duties ” It guarantees to all racial minorities 
that instiuction in piimaiy schools is to be imparted thiough the 
medium of the mothei -tongue of the children at State expense * 
Eacial minorities have the right to establish autonomous institu- 
t ons foi the pieseivation and development of their national cultuie 
and to maintain special oigamsations for tlieir welfare But the 
exeicise of that light must not be incompatible with the inteiestb 
of the State t The saving clause “ the inteiests of the State ” 
may be used by the executive authorities not well-disposed towaids 
the national minoiities to nullify foi all piactical pui poses the 
pictection guaianteed m the constitution, a point which cannot 
be oveilooked in view of lecent developments m dictatoiship 
in Europe It lays down that m distiicts wheie the majority 
of the population is not Esthonian the self-governing institutions 
may use in then administiation of public activities the language 
of the lacial minoiity who piedommates in the aieas concerned 
Every citizen has, howevei, the right to nse the language of the 
State in his dealings with the local authoiities :j; Furthei, the local 
self-governing bodies using the language of a lacial minoiity are 
requiied to make use of the national language in then communi- 
cations with the Goveinmeut and local bodies which do not 
speak the language of the same lacial minoiity § Citizens of 
Gcimau, Eussian oi Swedish speech have the right to addiess the 
Government m then on^n languages The use of those languages 
in coiiits of law and in dealings with local bodies is to be legiilated 
b\ special laws 1| Then the Esthonian Code of criminal law 
ticats inducement oi pci suasion bi ought to beai upon any peison 
to foi ego his minoiity lights as a penal offence 


tlic Chrrtnn roli^'inns cstablishmcntB arc made a clinrgc on the Fodernl revenues These 
hovc\cr introduce no new principle or policy, the system is a legacy from the East India 
Conijnna for spiritual ininistrationB at State erpenso to troops and Cl^^llan3 26 and 20 
(icn T, Ch 12, fis 11 and 2G9 

' Art 12 
> Art 21 

: Art 22 
' Art 20 


\rt V> fo) 



PBO VI SIGNS OF THE TREATIES 


75 


The second aigument laised by Esthoma against League 
intervention was that the minority rights 

thf Le“^e“'^‘at“S£ foimiiig part of the constitution could not 
and states reasons an jje rendered liable to supervision by the 
reached and it makes a Powers without infringing the inteinal 
declaration Sovereignty of the Esthonian State The 

answer was that the special articles dealing with the protection 
of minoiities could be incorpoiated in a separate document thus 
leaving the constitution in no way affected The third argument 
put foiward was that the problem of protection was not very impor- 
tant in Esthoma inasmuch as its minorities weie rather too small 
It was suggested intei aha that if any modifications weie pioposed 
to be made seeking to infiinge the rights of the minoiities 
guaianteed in the constitution, it would then be foi the League 
Council to intervene It was pointed out in reply on behalf of the 
League that the pioposal would give the Council no legal title to 
inteivene as there was no Treaty to justify such intervention 
and would give rise to an anomalous position Again the pioposal, 
if accepted, would give the Council no right to intervene except 
when modifications of the constitution were undei contemplation 
or effected The Council, it was stated, would be powerless if the 
provisions in the Constitution weie ignoied by the Government 
Thus in Esthoma’s case also the objections failed And in 
September 1923, at the meeting of the League Council, a resolu- 
tion was adopted to which Esthoma agreed and which was followed 
up by a declaration on its behalf * The lesolution and the declaia- 
tion cover all the points and principles embodied in Latvia’s 
dedal ation accepted by the League 

The lesolution leads as follows 

I “ The Council of the League of Nations notes the infonnation 
on the status of racial, linguistic and religious minorities m 
Esthoma, which has been furnished by the Esthonian lepie 
sentative in his Beport of August 28, 1923, m accordance with 
which the protection of minoiities in Esthoma is at present 
guaianteed under the Esthonian constitution in a manner which 
conforms to the general pimciples govemmg the protection 
of mmonties 



* 0 J , November, 19-23 
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II “ The Council will bo ontiUod io considci ufrcsli the Bfcalus r 
mmoiitiGS m Esthonia, sliould tlic Inttci cease to cnfoici 
those geneial j^i'Jncijilcs, iiccoiding to the rccommoodaUon: 
of the Asseinbly of the Longue of Nations, dated Leccnibe 
16, 1920 

“Eoi this puipose the Council may icquest the Esthoninn Governmoii 
to supply it with the information which it may lequire on anj 
question logaiding the conditions of persons belonging U 
racial, linguistic or religious minorities which may be submittoc 
to it by one of its membeis 

III “ In the event of any dilTeiencc of opinion on questions of law 
01 of fact m icgaid to this icsolution, such difference of 
opinion may be rcferied to the l^cimunent Couit of Intel' 
national Justice foi an ndvisoiy opinion ” 

Ou this lesolution M Pusta icpiesenting the Goveiiiment of 
Esthoma at the Council of the League of Nations made the 
following declaiation 

“ I have the honour, on behalf of my Govemment, to accept the 
tei.t of the resolution, submitted to the Council leguicl.ng the 
protection of minorities in Esthonia ” 

It IS undei stood that the Council will not ask the Esthonian 
Government foi mfoimation legaiding the conditions of poisons 
belonging to lacial, linguistic oi lehgious mmoiities, unless the 
question has been submitted to the Council by one of its membeis 

Euithermore, the Esthonian Goveinment desiies to make 
it deal that any mfoimation foi warded to the League of Nations 
must, in the first mstance, be communicated to it by the Secie- 
tariat, except m the case of any communication couched in violent 
terms oi emanating from an anonymous oi unauthenticated soui ce, 
especially if theie is leason to suppose that these communication^ 
come from a country othei than Esthoma, which must simply be 
disiegarded by the Secretaiiat 

Only those communications which aie lecogmsed as accept- 
able, togethei with any observations w^hich the Esthonian 
Government might consider it desiiable to make theieon, would 
be foiw^arded for mfoimation to the members of the Council 
Caie was taken to emphasise that 

‘‘ In addrtron, it must be clearly understood that this declaration 
foims, together with the resolutions submitted to the Council, 
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m nuliM'^ihlo ^\hnlc wlucfi must not, 
consiitutiug a Minoiitios TieaU ” 

On the motion of ]\r Oc-I^io-Bi.inco tl 
of tlic dcclaiation and accepted Die pioposalt 

In tins ca^^c also as in that of IjUtMa tin 
supenision and contiol was indicated as ah 
which should dctciininc the admissibility^ o 
to the League in icgaid to tlic piotcction ( 
main aigument put foiwaid 1\> Tempcile\ ' 
exclusion of ^Ve^teln Ihnopcan coiintiies fio 
League in ic--pect of the piotcction oi niino 
Lounliics had aliead\ dc\ eloped tiie piincipl 
goxcinnient and as such leijiiiied no League 
pm pose It mil he seen that the Inst paia 
icsolution makes a deal admission that tlie C 
IS not oul} awaie of the piocisions foi i 
embodied in the Esthonian constitution hut 
tact that those ])io\isions conloim to the 
goieiinng the piotcction oi mmoiilics Jl, tl 
aigument is accepted, the League should ha\ 
intcifciing with the inteinal aiiangcmcnts i 
The fact, howcvei, is that the League was ii 
lions other than those pointed out h\ Tenijicili 
the last jiait of i\l Piista's dcclaiation, we ( 
(lifTcicnce it seeks to make out between the 
kfinorities Treaty Geneiall), tlie pioMsion 
cally similar Their implications aie idcntu 
fiom the legal oi constitutional standpoint : 
fact that Esthonia is bound by a declaiation 
docs not absolve hci fioin liabilities and lespc 
to the Minoiities Guaiantee Treaties 

The aiiangements m legaid to the piot 
in Uppei Silesia, in the Fiee City of Danzig 
of Memel, weie not effected by means of M 
by Declaiations but by means of what is 
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According to the Veisailles Treaty Upper Silesia was to be divided 
between Germany and Poland in consonance with the desiie of 
the majority of the population expressed through a general plebi- 
scite. A special difficulty was encountered in attemptmg to carry 
out the provisions of the Treaty m that regard Upper Silesia 
contains an industrial district composed of three principal towlis 
and mainly inhabited by Germans and a country-side in which 
the inhabitants are principally Polish Any partition would 
therefore leave the German toivns isolated in the middle of the 
teiiitoiy and an ad hoc scheme of partition therefore was considei- 
ed imjiiacticable Besides, the territory was economically a unifc 
and it was not at the same time possible to assign it eithei to 
Germany or to Poland without violating the principles of self- 
determination enunciated by President Wilson and sought to be 
enforced at the Conference of Pans In the circumstances, a 
plebiscite was considered inevitable, for it was thought that such 
a step would give less cause for dissatisfaction The Supieme 
Council, however, failed to agiee as to the manner in which the 
plebiscite was to be taken The Council, therefore, “ accom- 
panied its lecommendation as to the actual 

UppS^ sS7a^*”°by boundary to be adopted with a suggestion 
Gennan Polish Conven during a tiansitional peiiod of fifteen 

years the economic relations of the two parts 
of the distiict and the treatment of minorities should be regulated 
by a special Convention between Germany and Poland 

The Conference of Ambassadors decidedt on October 20, 1921, 
that the Ticaty with legaid to the protection of minorities con- 
cluded between the Allied and Associated Powers and Poland on 
tlic 28th of June, 1919, should be applicable to those 
paits of Upper Silesia defimtely recognised as part of Poland ; 
that the principles of equity and maintenance of the economic life 
of Uppei Silesia demand that the Geiman Government should he 
bound to accept, at least foi the tiansitional period of 15 years 
dating fiom the definitive allocation of the territory, stipulations 
conesponding to Articles 1-12 of the Polish Treaty as legaids 


^ Mair Tin, Protection of Minorities p C8 
; C L , lS-27, I Annexe, pp C5 87 
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those parts of Uppei Shesia definitely lecognised as pait 
Germany, and that the provisions of the agreement to be concln 
between the German and Polish Governments in oidei to put : 
force the above-mentioned principles, constitute obligations 
international concern for Germany and Poland and shall be ph 
under the guaiantee of the League of Nations in the same ' 
as the provisions of the Polish Treaty 

Then the contracting parties, viz , Germany and Poh 
agreed to sign a convention foi the protection of minorities in 1 
the German and Polish parts of Upper Silesia The Conven 
is the most comprehensive document on the subject of minor i 
piotection consisting as it does of about 100 articles It 
classified into three divisions The first dmsion contains pi 
sions corresponding to those made in the Polish Treaty as has 1 
pointed out m a preceding table * The second division analyse 
detail the provisions made for the linguistic, religious and la 
protection of minoiities This division again is subdiv 
into five chapters The first chapter deals with general prorns 
(Arts 73-74) The second chapter deals with civil and polil 
lights (Ai'ts 75-83) In the thud chapter are enumerated s 
guards with regard to religion (Aiticles 84-96) The foi 
chapter is devoted to the enumeration of educational safegui 
(Alts 97-130) Detailed provisions are made in this chapter 
(I) Private Education, (11) Public Elementary Education, ( 
Vocational Training and Extension Classes, (IV) Secondaiy 
Higher Education and (V) General Provisions The fifth cha; 
deals with safeguards in legaid to the official language of admi 
tiation and the language employed in legal proceedings ' 
third division enumerates provisions deahng with the right 
petition and methods of appeal 

Of peculiar importance is Article 64 of the Convention iin^ 
which the German Government accepts for the transitional pe: 
of 15 years the Minority provisions as being applicable in 
German portion of the plebiscite teiiitoiy while the obligai 
imposed upon Poland in this legard in so far as the Polish par 
Upper Silesia is concerned is of a permanent chaiactei 6 


* Supra, pp 46 47 
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differential treatment as between Germany and Poland it is 
extiemely difficult to justify If Geimany could be depended 
upon, on the expiry of 15 years, as stipulated in the Convention, 
to behave with regard to the protection of hei minorities, 
why not Poland? The only consideration which seems to have 
influenced the Conference of Ambassadois in according preferential 
treatment to Germany appeals to us to be that the Allied and 
Associated Powers hesitated for obvious reasons to tieat on terms 
of equality such an old and powerful State as Geimany and a newly 
created State as Poland Another reason was that the Allied and 
Associated Powers thought it necessary to placate Germany, 
especially m view of the fact that extensive German teriitoiies 
had already been taFen from hei and given over to Poland 
These aie the consider ations also which had moved the Conference 
at Pans in excluding Germany from the purview of the League 
altogether As it is, this disci immatoiy treatment seems to have 
given cause foi offence to Poland and led to many tioubles 
in the plebiscite tenitory — a subject which is discussed m some 
detail in Chapter YI 

The Convention deals with the Fundamental rights, the 
acquisition of nationality, religious rites 

Minorities Treaties are j tit 

followed practnaiiy in all and oDseivances, private education and pubhc 
iiieir details elemeutaiy education, the use of minority 

languages and, lastly, the light of petition and method and proce- 
duiG of appeal It is laid down that all German and Polish natives 
shall be equal befoie the law and shall enjoy the same civil and 
political lights without distinction as to race, language oi lehgion ^ 
Legislative and administrative piovisions shall not establish any 
differential treatment of nationals belonging to a minority Nor 
sliall they be so interpreted as to give an oppoi trinity to the 
Govcimncnt to discriminate against any such poisons Nationals 
belonging to mmoiities shall not be placed at a disadvantage in 
the mattei of free exeicise of fianclnse, notably in the case of a 
lefeiendum, and of eligibility foi election to lepiesentative 
Assemblies of the State as well as foi election to other pubhc 
bodies t The Convention guarantees equality of status and tieat- 


* Art 76 tArt 7G 
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ment to all nationals legaidmg admission to public cmploymonts 
Mmoiities aie given the light to loim associations anfl crealc 
foundations f Thej^ have the same lights as other nationals as 
legards the excicise of agiicultural, commercial oi indiistna) 
callings 01 am othci calling :j; They shall be subject only lo those 
icstiictions uhich aie oi may be applicable to other nationals Tliis 
article constitutes a cleai and definite safeguard against commeuial 
01 economic di'^cnmination as between a citizen and a citizen — a 
piinciple of public lav uhich has m India given use to a heab'd 
cont^ovcr=^^ betvreen Indians and Euiopean Brilish subjects 
Thev enjoy the ngbt to establish, manage and contiol at then ovm 
expense charitable religious oi ‘social institutions ^ ruj] and 
complete protection of life and property is assured to all ilie inbabi- 
tants of the district vathout distinction of party, nationality, 
language race or religion The'v are entitled to the fiee e/ej- 
cise vriic‘l cr :n public or pniate, of any creed, religion or beli'^d, 
the prrcncc= oi Thnli are noi" inron-isb nt votli public oidm/ 
Tnev are free *o empVj* the language of tbeir ov/n cboi'^e in all 
affairs oi *1 e adminntianon of religion instil ution 

IfVith reg'rd *^/ rrhir itjon, rninoiitier aie omplpd in 

establish ir:"!:''gi control at ibeir ovn e^pen'-e pji\ ate reboot . 
and p^.T''%: h ’t p-t pjjd'mont- ft d lie oincial • oigu ige 

canno: n.'irc--'-' •‘t-c m<-ciiom of inTruotjon in sucIj pu’. ate 

pmnarv il rdn-^ puldio flf rnentarj. '■'diK'nion, 

proTisir-:^ —-a, and sp^'Cific. Tlie nofd. of 

nuuc'rit''- :r r:-" 't o' r/'"^ ‘■’cm^mtaiv orlnmlion nre r-’Ougbt to 
he met ' 'o o mg ed'-'''aliona] instpulions 


1 0 


cog'- cmploiing the minont’. language 
'C , O' in-tiuction — le rnmoijt'> <^}ooj^' 

Be ‘'mpdoiing the rninor’t;. jrrg'mgoa'’ 
C 0 c' ;n Irnction, p-U]j]i-}<(A >n the 
oo”- ornplo'vjng the oifjcia] 

• < <t f." 
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(c) Minoiity coiiises inchidnig (1) Teaching of the mmoiity 
language (Minoiity language couises), (2) Religious 
teachings in the minoiity language (Minoiity leli- 
gious couises) 

The authoiities, foi instance, nie bound to establish a minori- 
ty school in any place whcie an application 
Educational safeguiiids ^0 that effect IS made siippoited by peisons 

legally icsponsible foi the education of foity 
childien of a linguistic minoiity If foity of these chikheii lie- 
long to the same religion, the State must give them, on applica- 
tion a denominational school If, howevci , foi giave and suffi- 
cient reasons, such schools aic not established, minoiity classes foi 
teaching the language and leligion of minoiities must be pio- 
vided foi * Minoiity language classes aie to be established pro- 
vided an application is made foi same supported by peisons legally 
lesponsible foi at least eighteen pupils The numbei is reduced 
to twelve in the case of minor ities lehgious classes t Almost 
identical provisions are made for secondary and higher public edu- 
cation (Alt 117) Minorities schools are assured of a share, 
proportionate to the number^of then pupils, of the funds allocated 
out of the budgets, for the ordinary maintenance of elementary 
schools, apait from general administrative expenses and giants-m- 
aid ± Provision is made for adequate representation of minor i- 
ties on the School Committees, and for the establishment of 
secondary and higher schools for minorities imdei certain 
conditions It is laid down that where State secondai}'’ schools 
exist the Government must provide similar schools for linguistic 
or religious minorities upon the demand made by guardians of at 
least three hundred children With a view to ensmmg a sufficient 
supply of teachers for the educational institutions of linguistic 
minonties, the contracting parties have adopted the following 
measures 

1 As a general rule, only teachers belonging to the minority and 
perfectly acquainted with its language, shall be appomted to 
minoiity schools Language couises shall he estabhshed for 


* Art lOG t Art 107 t Art UO, 
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teach eis appointed oi about to be appointed to minority schools 
who aie not siifiiciently acquainted with the minonty 
language 

2 A sulhcient uumbei of institutions shall be established, m con- 

foimitj^ Mith the legislation of the State concerned, foi the 
geneial tiaiumg of futuie teachei’s, in which the language of 
instruction shall be nimoiity language 

3 The diplomas lequned of a teachei foi appointment to a public 

elemental y school of one of the contiactmg States shall be 
sufficient to qualifj^ him to act as teachei of the mmoiity in 
the poition of the plebiscite teintoiy belongmg to the other 
State The acquisition of that State’s nationality may nevei- 
theless be lequned (Ait 113) 


Ai tides 70 and 71 deal with piovisions foi the piotection of 

Jews m eithei pait of Uppei Silesia 
Special provisions for Education Committees appointed locally hy 

Jews 1 p ri 

the Jewish communities aie to piovide loi the 
distiihntion of the pioportional shaie of public funds allocated to 
Jewish schools m accoi dance with Aiticle 69, and foi the oigam- 
sation and management of those schools Piovisions in 
Aiticle 69 conceinmg the use of languages in schools shall apply 
to those schools It is fuithei laid down that Jews shall not he 
compelled to peifoim any act which constitutes a violation of their 
sabbath, noi shall they be placed undei any disability by leason 
of then lefusal to attend comts of law oi to peiform any legal 
business on then sabbath This, howevei, shall not exempt JeAVs 
fiom such obligations as shall be imposed upon all othei citizens 
foi the necessaiy purposes of militaiy service, national defence, or 
preservation of public oidei Both Geimany and Poland de- 
clared then intention to lefiain from oideimg oi permittmg elec- 
tions, whether general oi local, to be held on a S atm day, noi will 


♦In educational matters the German Polish Convention, it is thus clear, goes very 
much beyond the terms and provisions of the other European hlinonties Treaties, although 
m Hungary, according to the latvs passed in 192^24, some attempt has been made to 
follow the German Polish precedent It is provided that minorities schools are to he 
opened m districts where either the majority of the population belongs to a Iingmstic 
nunuity or where there are at least fifty children speaLmg the minority language 
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legistiatiou foi clectoial oi other 1)1111)0808 bo coropollec 
peifoimed on a Sn tin day 

Ample consideration is shown to tlie languages of 
ties in their individual economic lelations and in tlieii c 
lelations No icstiiction is imposed on tlic use of miiioi ity Ir 
in the Pi ess and in publications and at ])iil)lic 
vate meetings ^ In veihal lolations with the civil aiithc 
the plebiscite tciiitoiy, all peisons aie entitled to use er 
Geiman oi the Polish language t Petitions addiossod 
civil aiithoiities may be diawn up cither in Gciraan oi 
Kcplies by those authoiities and all official commniiicai 
to be made m the official language A tianslation in the ] 
language is, howcvci, lequncd to be attached to the icpl 
official communications (Ai tides 13G, 139) Subject tot 
lafcioiis conceimng the use of the official language and in 
lai , the language m whicli minutes, motions, etc , must I 
up, nationals belonging to minoiitics may speak in tin 
language in the JGc?s/ur/, in the ScjiiuK Powioiowy, and 
municipal and communal Councils of the teiiitoiT Th 
shall apply to the sejm of the Voivodship of Silesia and t 
vinzmUandtag of Uppei Silesia foi foui yeais fiom tl 
of tiansfei of soveieignty (Aiticle 138) 

In the oidmaiy couits of the teiiitoiy any citizen is 
to use veibally oi in wiitmg either t 
LmguiBho Safeguards man language 01 the Polish language 

of the official language In the 
necessity, that pait of the couit pioceedmgs which is not cc 
in the official language is tianslated by the Piesident of the 
by one of its membeis oi by an interpieter appointed by tl 
Tlie couit IS to decide -whether it is advisable to mser 
records or as an annex statements or evidence pioduci 
mmoiity language oi to attach to the recoids a tianslation 
by the mteipieter But no minority is entitled to insist 
annexed lecoid should be drawn up in its language (Aitu 
The Minister of Justice may decree that complaints, petii 


* Art 134 


t Art 135 
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otlici cleclRiations of tlic x^aity diawn up m a miuoiity language 
and officially notified cx-ojJiGW must be accompanied by the num- 
bei of copies uecessaiy foi sucli notification (Ait 141) The offi- 
cial notification of complaints or otliei documents, relating to a 
case dianii up m the mmoiity language, shall only be valid if it is 
made in the othei State oi in the plebiscite teiiitoiy If the noti- 
fication 111 the minoiity language is without effect and if official 
notification is made c%-officio, a tianslation of the complaint oi 
document in question must be ananged foi by the comt and foi- 
waided foi purposes of notification A copy of the oiigmal must 
be attached and the notification of the translation must in this case 
have the same effect as a valid notification of the document tiansla- 
ted (Aiticle 146) Without piejudice to the piovisions of Aiticle 
146 applications foi entiies in the land legistei oi othei legisteis 
kept by the couits, as well as declaiations ot consent 
1 elating to them must, if they aie drawn up m the minority 
language, be accompanied by a tianslation by a sworn mteipietei, 
nhose text shall be taken as authentic m case of divergence (Aiticle 
143) In the oidmaiy couits of the teiritoiy the Polish language 
ma\ , if they deem uecessaiy, be employed in the debates in the 
Geiman pait and the Gciman language in the Polish part pro- 
vided that the parties, witnesses and othei persons concerned, 
undei stand it sufficiently Judgments, however, have to be deli- 
veied m the official language and the records shall be diawn up 
also m that language A considerable amount of disci etion is 
given to the couits as regards the questions of using the minority 
language for the purpose (Ait 144) Aiticle 146 makes it 
clear that the piovisions contained m this section of the Conven- 
tion in no way invalidate any regulations which have aheady been 
issued, 01 which may hereafter be issued, authoiismg in still laigei 
measme the use of the Polish language m the Geiman pait oi the 
use of the Geiman language m the Polish pait 

The articles in the Convention i elating to the use of the 
minoiity languages in legal pioceedmgs and in delibeiative assem- 
blies will not appeal stiange to those who aie acquainted with 
the conditions pievalent in diffeient parts of India In this 
country, as is pointed out m Chaptei XYI, a good deal of 
latitude IS given to mmoiities foi the use of then veinaculais in 
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the pioceedmgs of the coiuts, paiticulaily of the lowei giade and 
in the Pi 01 incial Legislative Councils 


The Gieco-Bulgaiian Convention which came into foice with 
effect fiom August 9, 1920, and the Gieco-Tuikish Convention 
which was signed at Lausanne on Januaiy 30, 1923, laise issues 
diffeient fiom those dealt with in the Minoiities Treaties, Declaia- 
tions and othei Conventions These two Conventions contain 
piovisions foi lecipiocal emigiation and exchange of populations 
The Gieco-Bulgaiian Convention contains sixteen ai tides and the 
Gieco-Tuikish Convention contains nineteen aiticles They 
not onl} provide foi the exchange of populations imdei certain con- 
ditions but also foi the specific manner in which exchanges aie to 
take place 


In Aiticle I of the foimei it is laid down that the High Con- 
ti acting Paities lecogmse the light of those of then nationals who 
belong to lacial, lehgious oi linguistic mmoiities to emigiate fieelv 
to then lespective teiiitoiies The Conti acting Paities imdeitalce 
to facilitate the exeicise of that light and not to place diiectly or 
mdnectly any lestiiction on the light of emigiation, notwith- 
standing law'-s 01 legnlations to the contiaiy, which, in this lespect, 
shall be consideied null and void The exeicise of the light of 
emigiation is not to affect the peciiniaiy light of the emigrants 
such as those that may exist at the time of emigiation (Aiticle 2) 
No obstacle is to be placed m the way of the depaitiire of a volim- 

taiy cmigiant foi any leason whatsoevei, sa^e 
case of a final sentence to impiison- 
for exchange of popuia- meiit foi Violation of oidiuaiy law In the 

tions 

case of a sentence which is not yet final, 
01 of penal pioceedmgs undei oidmaiy law against an 
cmigiant, he shall he handed ovei to the authoiitics of 
the coimtiy to which he is emigiating for the puipose 
of his tiial (Aiiide 3) The light of voluntaiy emigia- 

tion belongs to eveiy peison who is over eighteen years of age 


* It scenic tlint the Indian vermcnlars have not been fairh treated rts a vtn tlic 
rn„li-h 1 tngmgi in respect of proceedings in the legislatures Cf 25 and 20 Geo 
^ , f li 12.-1 .19 and 85 
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A declaiatioH of intention to emigiate on tlie part of a husband 
shall amount to a declaiation by his wife and a similai declaiation 
on the pait of paients or guaidians shall imply a declaiation by 
then minoi childien oi waids (Aiticle 4) An emigrant shall lose 
the nationality of the country the moment he quits it and shall ac- 
quiie that of the country of destination fiom the moment of his 
aiiival theie ( Article 5) He is entitled to take with him or to 
have tianspoited his movable property of every kind without any 
expoit 01 impoit duty being levied fiom him on account of tians- 
fei Similaily wheie the light of cmigiation is exeicised 
by membeis of communities (including chuiches, convents, 
schools, hospitals oi foundations of any kind) the Mixed Commis- 
sion, appointed in accoi dance with the provisions of Article 8, is 
to determine whether and in what circumstances such persons 
shall have the right to take uith them the movable property be- 
longing to the communities (Article 6) 

The Mixed Commission is charged with the duty of 
liquidating real piopeitv, luial oi urban, belonging to 
voluntary emigrants or to the communities referred to above, 
it having full powei to have a valuation made of loal 
piopeity, and the mteiested parties being entitled to be heaul 
or to be duly summoned to a hearing The Government of the 
country wheie the liquidation takes place shall pay to the Mixed 
Commission, undei conditions to be fixed by the latter and for 
transmission to the parties concerned, the value of the real pio- 
peity liquidated, which property shall then belong to the said 
Government (Articles 8 and 9) Persons who befoie the entry 
into force of the present Convention have left the territory of one 
of the conti acting States and have already established themselves 
in the territory of the State to which they belong by race, religion 
or language, shall have title to the value of the property left by 
them in the country which they have quitted, the value of the 
liquidated property being determined by a Mixed Commission 
(Article 12) 

The Mixed Commission shall be composed of one member 
nominated by each of the contracting States and of an equal num- 
ber of membeis of a different nationality, from among whom 
also the President shall be chosen The President shall, 
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moieover, be nominated by the Counci] of the League 
of Nations The decisions of tlie Commission shall be bj 
majoiity, the Piesident having the casting vote Its func- 
tion IS to supervise and facilitate the vohintaiy emigration contem- 
plated in the Convention, to liquidate the real property of emi- 
grants and to fix the conditions of emigration and liquidation of 
leal piopei-ty In short, it shall have full power to take measmes 
necessaiy for the execution of the Convention and decide all 
questions to which the Convention may give use (Articles 8 and 01 
The expenses of the maintenance and working of the Commission 
and its agencies shall be boine by the Governments concerned in 
piopoitions to be determined by the Commission (ALrticIe 13) 

In the Gieco-Tuikish Convention, howevei, piovision is made 
for a compulsory excliange of Turkish nation- 


ProvisionB for eompuhory 
e-^cliange m the Greco- 
TurkisjQ convention safe 
guards against double 
nationality and "State 
lessness " 


als of the Gieek Oithodox leligion established 


entitled to letuin 
tivelv without the 


in the Tnikish teiiitoiy, and of Greek 
nationals of the Moslem lehgion established 
in the Gieek teiiitory Such persons are not 
to live m Tin key oi Greece lespec- 
peimissiou of tlie Tinkish Government 
01 of the Greek Government respectively (Article 1) The 
Greek inhabitants of Constantinople and the Moslem inhabitants 
of Westein Tin ace nie persons not to be included in the exchange 
(Article 2) Those Greeks oi Moslems wlio have aheady, and 
since the 18th Octobci, 1912, left the teiiitoiies, the Gieek and 
Tuilvish inhabitants of which aie to he respectively exclianged, 
sliall he considcied as being included in the exchange (Aitiole 3) 
No obstacle mav be placed foi any leason whatsocA^er in the vay ot 
the dc])aituic of a poison, as m the case of the Gicco-Biilgaiian 
Conicntion, nelongiug to the populations which arc to he 
{‘xdranged Again, on tlic Gicco-Bnlgaiian analog^g in the event 
ol an ('nngianl huMiig received a definite sentence of impiisonment, 
01 a sc'iUcncc winch is not yet definitive, oi of his being the object 
of Cinuinal Piocccdings, he shall be lianded ovci to the authori- 
ties of flic country to winch he is piocecding, in oidei that he may 
■'Cnc' tlie sentence passed on him oi be hi ought to tiial (Ait 6) 
Tlie cmigianls will lose the nationality of the country which thej^ 
aic lea\ing and acqiiiie tlic nationalit’^ of the coimtiy of then des- 
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iiiintioii on tlion .'iiinal in tlic teiritoiy of the latter coimtiy The 
CoiHcntion, (licicfoic, sccnv^ to liave pi ovidcd a safeguaid against 
(he ncqni'^ition of donlilc nationality and the entiie extinction of 
nntionnht\ on the pnil of the minonties concerned, — issues 
vinrii hn\o on oce.i^^ion gnen lionble to the League and len- 
doicd claims of ccilain minonties to piotcction of doubtful legal 
\ahdi() T< IS pioMdcd, foi example, that such emigiants, as have 
allc^d^ left one oi ollu'i of the two countiies, mz , Gieece and 
Turkey and li.nc no( acqinicd then nationality, shall acquire that 
na(ionalit\ vliuh then on]o\ on llic date of the signatiiie of the 
Coinention (Ai (ide VTI) 

in the e.i^e of the Oicco-Biilgaiian Convention, 
so in llie (’iK'co-Tmkish Coinonlion emigiants are en- 
titled to lake \Mth iheni oi , mange foi the tianspoifc of then 
mo\al)le piopei(\ of e\eiv kind without being liable for pay- 
ment of am e\poi( and iinpoit diitv Tins light is likewise con- 
ferred on the memlv'is of each comimimtv (including the personnel 
of mO'>qiios, i( kke>^ meddie''ses, clnnches, convents, schools, 
hospitals, societies, associations and jiiiidical persons oi other 
foundations of am naliiie w h.itst)e\ei) that leave the teintoiy of 
one of the conti.utiiig States iindei the piescnt Convention Theie 
IS abo pioMsioii foi the liquidation of the movable piopeity left 
ht them, the einigianis m question being given an oppoitiinity to 
he hoaid on the question ol \alua(ion foi the liquidated pioperty 
(Aiticlo YTTT) Tmmo\able ]uo]ieit\, whethei luial or uiban, be- 
longiug to emigiants or to juiidifal jieisons mentioned in Aiticle 
Vin, as also the nunable })iopeit\ . left In these emigrants oi com- 
ORinities, aie to be liquidated in accoi dance wuth the piovisions 
laid dow'ii in Aitide XI (Aiticle IX) 


^‘■vaiun one nionlh from tl.o coming into force of the present Convention a 
ComimcMon slmll he set np m Turkey or ,n Greece consisting of fonr members, 

Rje nght to set np, in such places as it may 
or» I'liscd Commission sim rrorkmg nnder its order Each such Snb Com- 

J^fto them necessary, Sub ^ Greek member, and a nentral President to 

'^'nn Khali consist of a Turkish me® ’ Commission shall decide the powers 

y ignalcd by the Iilircd Commission 
" delegated to the Pub Commissions 

12 ' 
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It IS the duty of the Mixed Commission contemplated in 

Aiticle XI, to supeivise and facilitate the 
Eunchons of the Mixed emigration pi ovided foi in the ConTentioQ and 

Commission ° 

to cany out the liquidation of the movable 
and immovable property of the tiansfeiied populations, to settle 
the methods to be foUoived as legards emigiation and liquidation 
and in a geneial ivay to exeicise the power vested in it to take 
measuies necessitated by the execution of the Convention and to 
decide all questions to which it may give use All disputes relat- 
ing to property, rights and inteiests which aie affected by liquida- 
tion shall be settled definitely by the Commission The decisions 
of the Mixed Commission must be taken by majoiity It is also 
its duty to cause the valuation to be made of the movable and 
immovable pioperty liquidated undei the Convention, the inteiest- 
ed parties bemg given a heaiing on the issues involved (Articles 
Xn and Xm) The total sum due on the basis of the Commis- 
sion’s declaiation constitutes a Government debt fiom the countiy 
M'heie the liquidation takes place to the Government of the countiy 
in which the emigrants finally settle down Emigiants are in 
prmciple entitled to leceive in the countiy to which they emi- 
grate, as repiesenting the sum due to them, pioperty of a value 
equal to what they have left behind and generally of the same 
natme (Ait XTV) With a view to facilitating emigiation, the 
States concerned aie undei an obligation to place funds at the dis- 
posal of the Mixed Commission undei conditions which the Com- 
mission alone will be competent to lay down The expenses involv- 
ed in the maintenance and woiking of the Commission and of the 
laiious oigamsations dependent on it shall be boine by the 
Governments of the countiies which are paities to this Convention 
in piopoitions to be detei mined by the Commission All these 
sum up the substance of the piovisions contained in the Convention 
both as legards its substantive and piocedural paits 

Xov, while theie may be little objection on pimcqfie to 

voluntaiy emigiation, the system of coinpul- 

Objcctions to Inc pnnci- , i t /> , 

pie of compoisoiT cx soiy cmigiation as piovided foi in the Greco- 
cbango of populations Turkish Convention is not absolutely free 

flora evils The State or States concerned may undei 
the Comcntioii force minorities to leave places wlieic they 
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might ]ia\e ci Gated laige iiitcicsts It is, moieovei, ]ust 
likcl} to put tliG State to wliich migiations take place in a veiy 
difficult and unenviable position As a mattei of fact, the emi- 
giation of Giccks involved Tuikey in a gieat economic loss since 
she vas foiced to take about one million lefugees being about 
one quaitei of bei entiie population Noi can it be asseited with 
anything like confidence that the policy icsulted in a coiiesponding 
gain to Gieece As Mi Ea3fmond Leslie Buell ohseiwes, “ the 
compulsoiy exchange of minoiities not only defies economic laws, 
but it establishes a dangeious piecedent vliich may act as an 
incentive to nationalistic oppiession The system of compul- 
soiy exchange should not bo allowed to icplace other obligations in 
lespcct of mmoiities piotcction to any consideiahle extent It 
cannot be justified except as a last lesoit foi the puipose of meeting 
emeigoncies and aveiting international oi mtei-iacial conflicts 
Tlieie IS sense in the view taken b} Mi C A Macaitneyt 

that the pimciple of exchange of populations is diastic 

and fi aught with gieat dangeis Wheie the lelations between 
majoiities and minoiities aie liapp^ and coidial, exchange is un- 

necGssai) and w'ould not bo demanded by minoiities Facts 

seem to show again that voluntaiy exchange does not geneially 
take place save undei cncumstances wffiich, foi all piactical pur- 
poses, amount to coeicion The pioblem is one of gieat difficul- 
ty and complexity and should be sought to be solved only on a full 
and impartial examination of the cncumstances of each case and 
the delicate issues involved 

In the days of the Hanseatic League, Danzig was a Free City, 
piospeious and poweiful and had commeicial lelations with 
England It lost its autonomous position and status and became 
pait ol the Piovince of Piussia wuth the giowdh of the German 
Empire It may be recalled that President Wilson insisted as one 
of his famous Fomteen Points on the recognition of the sovereignty 
of Poland with diiect access to the sea Poland claimed the inclu- 
sion of the City of Danzig wuthin her jmisdiction when in accord- 
ance with the provisions of the Yeisailles Treaty she was made an 

* BueU Inlernatioual Eelations (Ee\ased edition), pp 201 2 

I Macartney National States and National Minorities, pp 448 49 
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aiitouomous State But the Allies lefused to concede that claim on 
the giound that it was impossible to hand ovei a piiiely Gennan 
City with a Geiman population to Poland It was, theiefore, de- 
cided to secuie othei means of giving to Poland an unintei rupted 
access to the sea and at the same time to laise Danzig to the status 
of a Piee City undei the piotection of the League of Nations It 
was provided that Poland should have the light to fice impoit and 
export by sea of all Polish lequirements 

The Poit of Danzig is administeied by a Boaid composed of 
Poles and Danzigeis as membcis, and of a neutial Piesident who 
IS a Swiss Colonel appointed by the League of Nations Its rail- 
ways, customs and foreign affaiis aie conti oiled by the Poles 
The Flee City is, however , administered by an Assembly of 
72 members elected on a bioad demociatic basis It has dcve- 
lojied its own law of citizenship, its own coinage, its oum Munici- 
pal Law Comts and has other visible symbols of an autonomous 
self-contained State 

It has a population of about 400,000, of which 90 pei cent 
aie Geiman The Poles and Danzigeis have 
Provisions for minorities baldly ever been on friendly terms Poland’s 

allegation is tliat Danzig has consistent- 
ly betiayed leluctance to cairy out the agreements to which it is 
a party She thinks that she is not the mistiess of hei ovm house 
so long as a consideiable pait of hei oveiseas trade goes through 
Danzig which is outside her conti ol, and on that ostensible ground 
she IS engaged in ci eating a new poit m hei teiritoiy just a few 
miles fiom Danzig The Polish claim to Danzig is based not only on 
economic grounds but also on grounds histoiical as well as politi- 
cal On the other hand, it is difficult to ignoie completely the 
Geiman point of view which is put forward with equal emphasis 
“ To cut out of Geimany a part of its teriitoiy with its long tradi- 
tion, Geiman cultuie and national life is an unnecessaiy injus- 
tice since aiiangements could have been made to grant Poland 
facilities foi a poit which would not have requned a surgical 
operation pei formed as well as Polish mterfeience in then intei- 
nal affaiis 


* See Mervyn S MacDonnoll m tbe Listener. 
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The Geimans A^ho constitute the majoiity of the population in 
Danzig aic constantlY afiaid of being Polanized ]ust as the tians- 
feiicd Geimans in Tyol ha\c been songlit to be Italianized by 
Signoi Mussolini’s diastic and luthless jiolicy, and so disjuites 
between the paities conccined have been of fiequent occiuience 
It seems to us, how^evci, that the cause of suspicion and mistiust 
should not be so stiong as in the case of Italian Tyiol, foi the cii- 
cumstances aie not the same Tyiol is undei the diiect contiol of 
Italy wIiilc Danzig has been icmoved as fai as possible fiom the 
political influence of Poland The disiiutes in the teiiitoiy aiising 
lieUvecn Poles and Danzigcis aie m the fiist instance lefeiied to 
and taken coginzancc of by the High Commissionei , ayIio is ap- 
pointed b> the League Council and lesidcs in the Piee City The 
piesent High Commissionei is a Dane ■■ He Avas pieceded by 
thiee Biitish, one Dutch and one Italian High Commissionei s 
Appeals against the High Commissionei ’s decisions aie heaid by 
the Council of the League and, in veiy complex cases involving 
mtiicate points of law^, by the Inteinational Couit of Justice 
The Nazis aie now^ in powder in the City If they les- 
pect the piovisions of the Convention sciupulously, theie 
IS nc feai of internal peace being distuibed and of 

Danzig’s autonomous status being vitally affected But 
much depends on the course of Geiman-Polish relations in 
Uppei Silesia and in othei aieas which have been caived out of the 
Geiman Empiie and made ovei to Poland undei the Tieaty of 
Yei sallies t 

Accoiding to the constitution of Memel, theie aie two paial- 
Tbe Memel temtory re- lei official languages established and recog- 

amlT^rnrimment^'^nd mscd, namely, Geiman and Lithuaman The 
given local autonomy Memel teiiitoiy,^ like Ruthema in Czecho- 


* According to a Eenter message, dated the 26th October, 1933, Mr Stan Lester, 
Irish delegate to the League, was appointed High CommiBsioner for Danzig 

f The safeguards embodied in the German Polish Convention have been practically 
adopted for Danzig The Danzig Convention contains a special clause prohibiting dis 
criminatory treatment m legislation or administration to the detriment of 
the nationals of Poland and other persons of Polish origin or speech, in accordance with 
Article 101 (Paragraph 3) of the Treaty of Versailles (Article 33) 

t See Arts 6, 9, H, 16 of the Statute of the Territory and Arts 17 and 27 of 
the C-onvention 
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Slovakia, has its own Council foi local allaiis and also sends 
deputies to the Lithuanian Paihament The Goveinoi of the 
teiiitoiy IS ajipomted by Lithuania and has the light of veto in 
all questions The Governoi appoints the Meniel diiectoiate hut 
the lattei must command the confidence of the local Council 

Certain points emerge from the anal} sis made, in the pieced- 
ing pages, of the piovisions in the Tieaties, 
Laws of nahonaiity Declaiations and Conventions Pirst, the 
ID the Treaties law of nationality has been definitely and 

clearly laid down m each of those mstni- 
ments of protection The reasons aie obvious As we have seen, 
the teiiitorial changes made aftei the Wai resulted in a change of 
nationality of many peoples Seven States were practically created 
out ot dismembeiment of the old States, Kingdoms oi Empiies 
Six States weie ladicall} tiansfoimed undei the same piocess The 
tiansferied peoples, who diSeied m lace, language oi lehgion, fiom 
the majority of the population inhabiting the Succession States 
wanted it to be made perfectly deal that they nould be fieelv 
admitted to the lights and privileges of citizenship of the States to 
which they were tiansfeired But how could they enjoy the rights 
and privileges of citizenship unless they weie citizens^ For, it is 
a uell-rccogmsed principle of Municipal Law in ever}^ pait of the 
world that nationals and aliens aie not treated on teims of equality 
in all matteis In ceitam States of couise the aliens enjoy gieatei 
lights than in others But the fundamental pimciple is practically 
the same eveiywheie, namely, that theie is some kmd of discrimi- 
nation in favour of the nationals It was the first task of the 
flamers of the Treaties to lay down a imifoim law of natiouahty 
foi each Succession State^ to which the transferred peoples, who 
weie not bom nationals of anothei State, would be admitted ipso 
jacto and without any foimahty so that although belonging to the 
mmoiities they might not be in any way unfairly and inequitably 
treated Theie was an additional ground foi this step It v. ill 
be recalled that aftei the Treaty of Berlin, 1878, the Roiimaman 
Government had passed a Natmalisation Law which laid down 


* Article^ of the Treaties of Peace wiih Austria, Bulgaria, Hungary and Turkey 
winch refer to nationelity, had not been placed under guarantee of the Ijeogne until 1929 
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conditions winch it was difficult foi the Jews to fulfil Provisions 
foi the piotection of the Jewish minoiity weie as a lesult lendeied 
nugatoiy foi all piactical purposes The law of nationality was 
stated in the Tieaties, and it was fuithei stipulated that 
minoiities would automatically be lecogmsed as nationals as a 
safeguaid against the tyianny of the majoiity f 

Secondly, we have seen that provisions for what aie called 

Pondamentai Uigw, .nd Fundamental Eights foim a Teiy impoitant 
their connection with essential pait of the Minoiities Tieaties 

the problem of mmonties 

protection The question may be asked — what has a 

chaitei of such lights to do with the question of minoiities pio 
tection which the Peace Confeience was seeking to solve Aie 
not Fundamental Rights applicable as much to majoiities as 
to minoiities? The answei is simiile Unless the Rule of 
Law as it has developed in England is well established it is not 
unlikely that the majoiity which control the machmeiy of the 
State may seek to ciiitail the cheiished lights of minoiities, 
tiample upon those lights and even deliberately deny these to mino- 
rities Madison once said that “ in all cases wheie a majoiity are 
muted by common mteiest oi passion, the lights of the minority aie 
in dangei ”t The woild has bittei memoiies of such abuse of 
power by the majoiity who so long as they continue as a majoritv 
lequiie m actual admimstiation no extraneous aid of a declaration 
of essential lights, foi they have the final and decisive say in all 
matteis of legislation and admimstiation It is not to be supposed, 
howevei, that the ma]oiity do not stand to piofit at all by provisions 
foi Fundamental Rights But these aie not so indispensable to 
them as they aie to minoiities “ The guaianties of the Constitu- 
tion,” lemaiked George Sutherland, ” aie piimaiily for the pio- 
tection of the mmoiity The majority can take caie of 
itself ”§ It IS possible that minoiities may be depiived 
of the lights and piivileges guaianteed undei the chaitei 
by executive deciees or Oidmances, and from this point of vieu 

* Supra, p 23 

t HndBon and Flonmoy Nationality Laws in the Snccession States and the 
Mnltipahnte Treaties, pp 645-660 

Z Dehates, Ang 13, June 20, June 6, 1787 

§ U S A Senate Doc , 328 
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the guaiantees may be cousideied useless Aie tliey actually 
useless? They aie not The Goveinmeut of the day cannot and 
will not daie, except in special cncumstances oi emeigencics, 
abiogate the guarantees piovided in the constitution This is one 
of the lessons of history Again, these constitute a gieat 
and useful instrument of political education They teach 
the people what aie then legitimate lights and to what 
extent the executive may inteifeie with then libeity of 
action without violating the fundamental piinciples of pis- 
tice and fan play In othei woids, they seive as a 
warning to ovei zealous officials and a guide to the people 
Hence special piovisions foi the piotection of rainoiities are likely 
to piove ineffectual unless they aie based on oi supplemented by 
guaiantees in legaid to Fundamental Rights Indeed the latter 
give the political and jiiiidical backgioimd of special lights and 
pimleges When, theiefoie, the Peace Confeience sat to lay 
down the teims of the Minoiities Ticatics they concentiated then 
attention as much on Fundamental Rights as on special piivileges, 
and thej- weie justified in following that pioceduie ^ Funda- 
mental Rights, as the name implies, seek to ensuie individual 
libeity, fieedom of conscience, libeity of the Piess and equality 
of tieatment, and tliey have been confeiied on all inhabitants 
of the countiies concerned iiiespective of then nationality oi 
citizenship 

Thiidly, special piovisions lelate to the use of mmoiitv 
languages in piimaiy schools and the allocation of public money 
to minoiities establishments foi educational, lehgioiis and chant- 
able puiposes and guaiantees of a similai natuie foi paiticular 
laces in ceitam States, for example, the lews in Roiimania, the 
Mahomedans in Yugo-Slavia, the non-Mahomedans in Tiukc'^, 
the Saxons and Czecklais in Tian-Sylvania They include also tlio 
giant of a large measuie of local autonomy to some places, for 
instance, Riithenia imdei Czecho-Slovakia, the Aaland Islands 
Hud'll Finland and the Memel Teiritoiy iindei Lithuania 


Auslna, Hungary and Eonmaniot have been forced to treat as Fundamental EighfN 
special safeguards in regard to language and allocation of public money 
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In the ca'^G of (lie Euthenc Icintoiy we have seen that al- 
Tiio notnro of ppccmi tliou^h public appointments aie made by 

tliG Czccho-Slovalc Government, if is stipul- 
^^cd that these must, as fai as X->ossible, go 
to the inliabitants of Euthenia Again, on the Legis- 
lative A‘?somhb of Czccho-Slovakia the teiritory has been 
gnen adequate icpicsentation In Albania the electoral 
system has been so devised as minoiities may be lepiesented 
on the Icgislatiiic Hungaiy has laid down by deciee that the 
Go\crnment should, as fai as pos^Jible, appoint to public offices, 
both judicial and administrative, persons belonging to minoii- 
ties Fuithci, the obseivations made b}’’ Masaryk have been 
quoted at length to show that the Czccho-Slovak Government have 
accepted the )lollc^ of associating minoiities with the admmis- 
tiation and public setMccs Some of these safeguards, paiti- 
cularly those in icgard to the repi esentation of minorities in the 
Government and Public Seniccs, have not been piovided in inter- 
national instiumcnts but b^ local lavs or decrees But it cannot 


be Ignored that pci sons foi the time being in authority in some 
of the Succession States ha'ic come to recognise that for proper and 
adequate development of the nation and m the interests of its soh- 
daiitv co-opeiation among all sections of the people is essential and 
that It is impossible to secuie that co-opeiation unless minoiities are 
permitted to associate themselves directly and actively with the 
Government, the Sei vices and the legislatme This is a point 
which it is well to beai in mind in connection with the Indian 


problem of minoiities protection 

If those are the rights guaianteed to minoiities, what 
Obbgntions of minontiee tlie obligations they owe to the States 

of which they form pait? What are their 
duties? Eights cannot be conceived except m i elation to duties 
They are interrelated, although supeificially and at first sight 
they contrast shai-ply Now, the Treaties, Conventions, etc , 
which we have examined m this chapter, contain no stipulations 
regarding the duties or obligations on the part of minorities 
In 1922, however, lesolutions weie passed at the Third Ordmary_ 
Assembly of the League which laid down piinciples of conduct 
them It IS emphasised, for example, that it is inb^^~“ ant 
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minoiities to co-operate with their respective States as loyal 
fellov citizens. It is further stated that the Secietariat of the 
League should assist the Council m ascei taming in what manner 
minorities fuMl their obligations to their Governments Tlie 
information collected on the subject is to be communicated to 
the States-Membeis of the League of Nations if they so desire * 
Those who are engaged m solving the Indian problem ought to 
take into consideration this aspect of the question when they lay 
down terms and conditions for the piotection of minorities. 

It IS necessary to enqmre now how the piovisions contamed 
in the Treaties have been enforced and what piocedure and 
machineiy have been evolved foi the purpose This bungs us to 
the last head, namely, the nature, form and extent of League 
control and supervision which are examined m the next chapter 




• nncyclopncdia Bratannica, Vol 15, p 571. 



CHAPTER V, 

The Machinery and Procedure of League Supervision 

In regard to the machinery and procedure adopted by the 
Confeience and the League to deal with the problem of minorities 
protection in accoi dance with the provisions made in the Minori- 
ties Treaties oi embodied in Declaiations and Conventions, the 
Polish Treaty again serves as the model Article 12 of that Treaty 
piovides 

“ Poland agrees that the stipulations in the foregoing articles so 
fai as they afiect persons belonging to racial, rehgious or 
linguistic minorities, constitute obhgations of international 
ooncein and shall be placed under the guarantee of the League 
of Nations They shall not be modified without the assent 
of the majonty of the Council of the League of Nations 
The Umted States,* the British Empire, France, Italy and 
Japan hereby agree not to withiiold their assent from any 
modification m these articles which is m due form assented 
to by a majority of the Council of the League of Nations 
“ Poland agrees that any member of the Council of the League of 
Nations shall have the right to bring to the attention of the 
Council any infraction, or any dangei of infr action, of any 
of these obhgations and that the Council may thereupon take 
such action and give such direction as it may deem proper 
and effective m the circumstances 
“ Poland further agrees that any difference of opimon as to questions 
of law or fact ansmg out of these articles between the Pohsh 
Government and any one of the pnncipal Allied and Associated 
Powers or any other Power, a member of the Council of the 
League of Nations, shall be held to be a dispute of an mtcr- 
national character undei Article 14 of the Covenant of 
the League of Nations The Polish Government heiebj 
consents that any such dispute shall, if the other party thereto 
demands, be referred to the Permanent Court of International 
Justice The decision of the Permanent Court shall be final 
and shall have the same force and effect as an Award under 
Article 13 of the Covenant ” 

** Having already withdrawn from the League the Umted States was no signatory 
to the Lausanne Treaty 


\ 
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A glance at the jBast paiagiaph of the clause will make it 
clear that the minorities to which the pro- 

Tlie Leame recogniBcs - , , , t i i 

only racial, religions, or visions lor protection apply and of which 
iingmahc mmonties League takes cogmsance are metal, 

religious or linguistic minorities In the Treaties, therefore, no 
account is taken of a political or an economic minority It is also 
contended by a ceitain section of expeit opinion that the obligations 
of the League in the matter of the obseiwance of the Treaty clauses 
aie lestiicted to those provisions only which affect the specific 
rights of minorities as distinguished fiom the Fundamental Eights 
of the people It is suggested by Temperley and in Ten Years of 
World Go-operation and also in the British Year Book of Inter- 
national Law that the League is denied any light “ to impose upon 
an existing State any principle of government however admirable 
01 to intervene in the general administration of that State The 
League is called in,” observes Temperley, ” not as an authority 
with the general responsibility for imposing the pimciples of free 
and constitutional government or guaianteemg liberties of any 
kind, but solely and entirely as the guarantor of certain clauses 
in Treaties which have been made between certain sovereign 
States The authors of Ten Years of World Go-operation 
lecogmse the fact that the Minorities Treaties establish some 
very important lights such as the piotection of hfe and property, 
but they point out at the same time that those Fundamental 
Eights ” are not under any international guarantees ’’j" 


The clause seems to bear that interpretation at first sight 
But no interpretation is complete and scientific unless reference 
IS made to the context and to the various provisions made in the 
Treaties It will be seen that eight articles out of twelve of the 
Pohsh Treaty contam stipulations legardmg what are called 
Fundamental Laws, and it is difficult to understand why those 
stipulations should be made along wtth particular provisions for 
minorities in one international instrument giving the League 
po\\er to interfere in the case of infraction of the latter provisions 


• Temperley A. Hictory of the Peace Conference, Vol. y, p 140 
t Ten Veara of World Co-opcration, pp 801-C2 
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and depiiYing it of any voice in legard to the Fundamental Laws 
If the intention was to lestiict the supervision of the League 
to special provisions, in so far as they affect minorities, the 
Alhed and Associated Poweis ought to have been satisfied with 
those provisions only without seeking to lay down in an intei- 
national document general piinciples of government stating the 
rights of people of admittedly sovereign States Again, if 
the meaning sought to he put upon the Tieaties by Tempeiley 
and the authois of Ten Yean of World Go-operation be 
collect, theie is absolutely no leason why no aiiangement could 
be made foi adequate and similai protection of the minoiities in 
old, large and poweiful States, i e , for the protection of the 
Negioes of Ameiica, the Basques of Spam, the iWelsh and the 
Scots in Gieat Britain and the new German subjects of Italy. 
Temperley’s aigument is that any such piovisions would have 
created an innovation in the public law of Em ope and as such 
would have provoked the strongest and bitterest opposition at the 
Conference of Pans fiom the big Poweis concerned It may be 
said in reply that theie should have been no cause foi feai even if 
they involved an innovation inasmuch as the intention of the 
League Tieaties, accordmg to Tempeiley, was not to lay dotwn pnn- 
ciples of government as contemplated in guaiantees of the Funda- 
mental Eights What perhaps is meant is that although the 
Treaties estabhsh ceitain veiy impoitant lights such as the right 
to the protection of life and liberty and equahty of treatment — and 
these not only for the benefit of minorities but for that of all the 
inhabitants — any infrmgement of the provisions establishing 
those lights, to the prejudice of a peison or persons belong- 
ing to a national majority, would “not bring the League’s 

guaiantee mto play as the guaran- 
tee in this legard apphes to minorities In 
other woids, the League has no right to 
inteivene in the mteiests of a majority 
community Nor, it should be added, has it 
any right to come to the aid of minorities belonging to countries 
not bound by Mmorities Treaties oi of non-national inhabitants 
of a Treaty State even if they constitute a minority Temperley 
does not therefore seem to be correct when he says that the League 


The explanation that 
‘‘ Fondamental Eights ” 
stated in the Treaties 
are not nnder internation- 
al guarantee is not con- 
vincing 
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is Boleljr and entirely the guarantor of certain clauses in the 
Treaties ”* It is, on the contrary, the guarantor of all the clauses 
incorporated in the Treaties in so far as they affect, I'ti® minorities 
as opposed to the majority community in countries which have 
accepted the Treaties or made declarations or signed conventions 
as the case may be 


In this connection an important case relating to the 
Ukianians in Lithuania deserves a close and 

An important Lithnaman i t. 

case rejects the orthodox caieiul stuuy lor the elucidation of the points 

involved * In November, 1927, the 
Secretary-General of the League Council received a petition 
of complaint against the Government of Lithuania by 21 persons 
of Ukranian origin resident in Lithuania The petitioners had 
been hving in that State, where they had purchased Ihnd, since 
1910-1912 When Lithuania became an autonomous State 


these Ukranians agreed to become her citizens at the request of 
the local Pohce Soon after the Lithuanian Govejmment declared 
that those Ukiamans weie aliens and that in that view of the case 


they were going to take possession of then lands This was done, 
although repeated protests were made by the persons affected 
The petitioners affirmed that no such penalty was imposed on 
Lithuamans who had purchased land under similar conditions and 
that this drastic action was taken against them simply because 
they were Ukramans 

In December, 1927, the Secretary-General, accoiding to 
whom the petition satisfied the conditions of leceivabihty laid 
down m the Council resolution of the 5th September, 0923, 
lefeired it to the Lithuanian Government for its observations 
The latter on receiving the petition^ questioned its admissibility 
undei paragraph 11 of section I of the resolution in question 
The question of acceptance was in due course submitted by the 
Secretary-General to M Uriutia, the then Acting President of the 
Council ^ The Acting President gave his considered opmion that 
the petition was receivable Again, the Lithuanian Government 
was not convinced by the Acting President’s decision and requested 
that the question of admissibility should be considered by the 


See Document C 265, 1928, I 
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Council The matter was bi ought up before that body and the 
discussion theieon took place at its 50th Session on the 6th of dime, 
1928. The Lithuaman Government put foiwaid fom aigiiments 
in support of its objection to the acceptance of the petition The 
first giound was that the petition purported to have been signed bv 
members belonging to a Ukraman minoiity in Lithuania wheieas 
such a minority did not in fact exist A minority, it contended, 
must have the two following chaiacteii sties (I) it must belong 
to the country permanently, z e , by oiigin and (HE) it must be 
sufficiently numerous to constitute an appieciable peicentage of 
the countiy’s population M Uiratia in leply stated that the 
Lithuanian declaiation of May, 1922, spoke of citizens geneially 
and made no mention of any paiticulai nationality of on gin for 
the purposes of piotection The declaiation, therefore, appJied 
to them whatever their oiigin provided they weie of Lithuaman 
nationahty Secondly, the declaration laid down no rule legaid- 
ing the number of persons entitled to protection The 
protection was expiessly granted to any Lithuanian national and 
differences of religion, cieed and confession were not to piejudice 
any Lithuaman national Thiidly, when any emphasis was laid 
on the number of the beneficiaries, it was foimally and clearly 
stated in the articles such as in those dealing with the allotment 
of public funds foi educational pm poses 

The next principal aigument raised by the Lithuanian 
Government was to the following effect “ The plaintiffs are not 
appealing to the Civil Comts, but to an institution — the League of 
Nations — which is of great political and international impoitance 
They ask it to defend their civil rights They do not say that they 
aie subjected to peisecution on account of then religion but that 
their land has been taken away from them The 

Government is in a position to lealize from tlie petition that the 
matter concerns civil and not public law It is for this reason 
that the Lithuanian Government considers that the petition sliould 
be declaied iireceivable It was stated in replv that an examin- 
ation of any of the Miiioiities Treaties or Declarations undei Iho 

* A Bimilar argument rvas raipcd by tbc Bonmanian Government d jrm" lli'* 
evnminatiou ot tbc case of tbo descendants of tbc former Crccblor Prontur Guard Ilcgitncul 
at tbo CGtb session of tbc Council meeting bold on tbc 2^tb January, 
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League of Nations would cleaily show that they were intended to 
give piotection to minorities both in respect of their civil and 
political rights 

The other two grounds raised by the Lithuanian delegate in 
support of his objection to the acceptance of the petition are not 
iclevant to the issues which we are considering here and are, theie- 
foie, left out It ought to be noted howevei that all the objections 
put foiward by Lithuania failed to suiwivc the scrutiny of the 
Council and that M Uiintia’s decision was upheld 

Three things emerge clear fiom the decision finally taken bv 
the Council in September, 1928 Tlie fiist point is that piotec- 
tion giifiranteed undei the League is extended to a minority of 
any size in legaid to lights in respect of which no specific provision 
has been made as is contemplated in articles which deal with the 
allotment of public funds Secondly, piotection is guaianteed to 
all minorities whatever might be their oiigin provided they are 
nationals of the State conceined Thiidly, the Tieaties, Declara- 
tions and Conventions deal with civil as well as political rights of 
the minorities entitled to protection under the League of Nations 

The second paragraph of the clause gives any member of 
the Council the right to bring to its notice 

Ti.e method of seising ^uy infraction Or any danger of infraction of 
ihe. Council minorities provisions We have already 

referred to the fact that Greece claimed the 
right of drawing attention of the League to the infringement of 
minonties nrovisions in Albania and that the claim was ultimatelv 
reiected The question of supervision was raised again in 192o, 
when the Hungarian representative at the Sixth Session of the 
Assembly of the League wanted it to be laid down that the 
supreme ecclesiastical organisations or the cultural or economic 
institutions of different countries should have power to notifv the 
Council directly about infringements by means of petitions The 
proposal was opposed by the Biazihan representative and failed to 
obtain the assent of the Assembly The present position is that 
even States which are memheis of the League hut not of its 
Council, have no right of direct access to the Council in this 
matter Tins seems to be a defect of the Treaties, for it 
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IS jiist likely that membeis of tlie Council not dnectly affected 
may not take inteicst m the giievances of ceitam minorities 
and thus fiustiate the object undci lying the Tieaties 
On the Council being notified in piopei manner of any 
infiingement of the minoiities clauses it pioceeds to take 
such action as it deems necessaiy and effective in the circum- 
stances It IS cleai that this pait of the paiagraph confers general 
and vide poweis upon the Council without any clear statement, oi 
men indication, of the actual pioceduie to be followed But the 
Council as a lule acts in accoidance with the pioceduie defined in 
Aiticle 4 of the Covenant which imposes on that body the obli- 
gation of iiiMting a lepiGsentative of any membei of the League 
not being icpiescntcd on its Council, to discussions particularly 
affecting its inteicsts In actual piactice the piocedure followt-d 
IS one of fiiendlv ncgotialions between the Council and the Gfov- 
einment conceined 


Five basic piincijilcs seem to have been evolved under the 
Tieaties for the purpose of enforcing 

Pnnciples evolved under ,, 

the Qu<;pices of the the provisions Of these, three were, 

as Julius Stone points out, present in 
the settlement as agieed upon at the Conference in Pans while 
the other tvo lia^e been pioduced empincally as a result of years 
of the Council’s expeiience The fiist principle emphasises that 
the guarantee of the rights of minoiities is a collective guarantee 
Formerly, individual States foiming constituent parts of the 
concert of Euiope had the right of direct political interference in 
the internal arrangements of an autonomous State bound by inter- 
national obligations of minoiities protection That was a dangerous 
policy from the point of view of European peace, for interference 
was directed, as events showed, not towards safeguarding the 
rights of minorities but geneially towaids satisfying political 
ambitions It is true that certain provisions for minonties pro- 
tection m the nineteenth century Treaties were embodied in col- 
lective mstraments like the Pans and Berlin Agreements, but 
theie was no stipulation for joint action by the Powers in the case 
infraction of any of the provisions The Powers could if 


Inlius Stone Intemat’onal Guarantees of JCnont/ 
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desued, have lecouise to concerted action in the inteiests of Euio- 
pean peace hut as each of them looked at the problem from the 
standpoint of its material and political inteiests, the result actually 
was that individual inteiference inspired by political motives 
rather than collective intervention in the mteiests of peace and 
security was the rule Statesmen assembled at the Peace Confer- 
ence of 1919, were confronted with this difficulty , and they made it 
a point to eliminate, as fai as possible, the dangeis involved m the 
old tjTie of inteivention But the dangei of abuse of authority vest- 
ed in the Poweis by politically motived action was not completely 
removed despite the best efforts on the pait of the CoPfeience 
There is no doubt that under the text of the Treaties, action by 
the League for the protection of mmoiities cannot take the form 
of direct mtervention But the possibility of a State-Member of 
the League bringing before the Council any question relating to 
minorities under paiagiaph II was not altogethei ruled out 
In such a case political motives might operate, thereby rendering 
the safeguards against dnect political intervention mfructuous for 
all practical pmposes The consequences involved in such action 
neie obvious In the first place, it was possible for an aggres- 
sive State to exploit the procedure for illegitimate pm'poses * 
In the second place, there was the danger that members of the 
Council would refrain from seising the Council on account of the 
fear that political motives would be imputed to them t The 
Council saw these dangers and sought to deal with them without 
wolatmg the spirit of the Treaties 

* In discussing the great fault of tbe nineteenth century system the Adacti Beport 
states " Tlie result "svas that any action taken by the States in question for the 
benefit of the minorities, ivas likely in fact to be based, or, at least, ■was certain to be 
genera Ih helicvcd to be based, not simply on the desire to see that the rights of the 
roiDOntifs -were properly safeguarded but on considerations arising from their indindiul 
political intcresta ” 

1 Spcaling before the Council on the 6th of itfarch, Sir Austen Chamberlain ob- 
sened "The Treaties contemplate that it shall be the friendly right of any State mem 
her of th^ Council to draiv the attention of the Council to •what it might consider to be 
an infraction of anj of the Minorities Treaties That 'was an invidious and thankless 
tasl to impose upon the members of the Council so invidiouB that indindual Bfate members 
o' the Council might l>c un'willing to div'hargc it, and that it ■we relied on such individual 
initiatnc and on that alone, we might fail to ■watch over tho Treaties ns it was intended 
■wo chouM do By this means (t c , the Mononties Committees) tho dangers, tho difficulties 
and the invidiou'^iii.ss of the indindual intervention of a particular State ■would be avoided.” 
fo I . April, lOM ) 
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The Oouuol decided tliat every petition conceiiiing the piotec- 
tion of minoiities slioiild he examined by thiee of its membeis 
Tins examination is iindci taken \\itli a view to eliminating politi- 
cal intei\cntion and deteimining whethei one oi moie membeis 
of the Council slioiild diaw its attention to an mfiaction oi dangei 
ol an inliaction of the piovisioiis incoipoiated in the Treaties It 
ma^ now he taken foi gi anted that the resolution passed in 
Octobei, 1020, has, as fai as possible, removed the dangers of 
politically motned action by membeis of the Council and made 
the seising of the Council almost an automatic process But care 
has been taken at the same time to see that this procedure does 
not iim counter to the spiiit underlying the Minority clauses as 
would be clear fiom a study of the pioceedings of the Council 
meeting of the 2Dd of Octobei , 1920 The parties concerned in dis- 
cussions 1 elating to Ticaty infi actions are the Council of the 
League on the one hand and the State concerned on the other 
Any othei party has no locus standi in law in the piocedme 

The second piinciplc is that no international personality has 
been confeiicd upon poisons belonging to minorities They 
do not en]oy any juiidical status either before the Council oi the 
Pcimancnt Couit of Intel national Justice They must not be 
considered vis-a-iis the State to wdiich they nationally belong as 
litigants in a suit Then function at best is to inform, and it 
does not produce any effect in law 

It must be remembered that the procedure adopted by the 
League has intioduced permanent control and supervision It 
IS the duty of the Council, according to the Tittoni Eepoit, 
to ascertain “ that the provisions for the protection of minori- 
ties are always observed ” The new' machinery of con- 
tiol has opened a new' chaptei in the history of minorities protec- 
tion The seeds of this peimanent control w'eie present in the 
mneteenth centuiy pioceduie but it is only during, the post-War 
period that they have developed into plants and aie producing 
fruits The vesting of pow'eis m the Council foi the piotection 
of minorities undei the Guarantee Treaties implies, if it implies 
anything, that the Pans Confeience intended that the lights of 
contiol, formally vested in the Poweis individually, must hence- 
forwaid be exercised by the Council of the League as a collective 
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body The mattei has been explained at consideiable length in 
M Clemenceaii’s lettei addiessed to tlic Piesidcnt of the Pohsl: 
Eepublic * 

The thud pimciple evolved is the intioduction of the judicial 
element This is entnely a novel featnie In tbe eailier Treaties 
the inteipietation of the provisions was left to the Sig 
natoiies themselves No piovision was made foi an im 

biassed consideration of the complex issues which might hav( 
am sen in connection with the violation of the piotection clauses 
The lesult was that the States bound by Tieaty obligations wen 
enabled to mteipiet them to the piejuchce of minoiities am 
that each signatoiy Powei had the light to mteivene on the grouni 
of alleged infiaction of the clauses as mteipieted by those States 
The dangeis involved weie cleai It is now accepted as a genera 
piinciple that States shall not be judges in then own suits 
That pimciple was emphasised m tlie lepoit of tlie Committee or 
New States on the memoiandum submitted by the Piesident of tlic 
Polish Eepublic t The lepoit observes “Tlie establishment o 
the League of Nations of which Poland is a pait, moieovei, le 
moves as a consequence all mteifeience of a foreign Powei in hei 
internal affairs, foi it assmes to hei the guaiantee of an impaitia 
examination by the Coiut of Justice of the League of Nations, i e 
by an Assembly which is judicial and not political ” 

The three pimciples discussed above are implicit n 
the terms of the Treaties themselves Two other princi 
pies, as we have aheady pointed out, have been evolved a 
a result of experience Prist, tlie Council came to be convincec 
tliat the most' effective method of achieving its end was to per s uadi 
the parties concerned to a policy of co-opeiation and not to imposi 
its will on them It has therefore been the constant endeavou 
of the Council to seek co-opeiation even where law does not rul 
out dictation But as Julius Stone says,:): it has its danger ou 
aspect also, for collusion may take the place of co-opeiation Po 
its success such a policy depends m a large measure on trust am 


* Supplement No 73, p 44 

I Miller My Diary at the Peace Conference, Vol XTTT , pp 190-1 
+ Julius Stone International Guarantees of Minority Eights, p 248 
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confidence and a spiiit of accommodation and the sinceiity of the 
paities Secondly, the sanction of public opinion is con- 
sideied essential to a smooth and satisfactoiy woiking of 
the League’s guaiantees in legaid to the piotection of mino- 
iities The Council has taken upon itself the task of exchanging 
views with the parties in the fiiendliest possible manner 
and issuing a laige mass of liteiatiue beaiing on the issues dealt 
with foi the puipose of educating and enlightening public opinion 
It IS an elf 01 1 worthy of being peiseveied with in the interests of 
peace and of the piotection foi minoiities But it cannot be said 
that it has met with absolute success Such a policy has an ob- 
vious limitation in the fact that aftei all and in ultimate analysis 
the most effective sanction foi nations as well as individuals is 
physical piessiue 

The sub’ject-mattei i elating to the alteiation oi modification 

of the piovisions made in Article 12 and in 
^ , the pieceding articles falls undei two heads 

How the Treaty clauses x o 

may be modified, differ- The first deals With modifications of the 

ence in method between , i i ± j ±r. 

Bubatantwe dauses and piovisions as to substantive lights and the 
procedural clauses second With modifications in the pioce- 

duial piovisions So fai as the foimei is con- 
cerned, paia I of Art 12 lays down cleaily the specific mannei in 
which modifications may be effected A caieful study of the pro- 
visions alieady quoted wuuld show that thi’ee general lules may he 
deduced fiom them In the first place, it is not possible to bung 
about any change in the piovisions as to substantive rights 
without the consent of the majoiity of the League Council 
Secondly, if the majoiity of the Council agiee to a pailiculai 
change pioposed, the piincipal Allied and Associated Poweis who 
aie signatoiies to the Tieaties, aie not entitled to withhold then 
appioval The aiticle leaves haidly any lOom foi doubt as to the 
legal validity of these pimciples Thirdly, some jurists aie of 
opinion that the incidence of the clause includes, by intendment, 
though not expiessly, the sanction of the State concerned to any 
changes in the piovisions This is supposed to follow fiom tlie 
absence of any provisions to the contraiy in the Tieaties Tlie 
idea IS that had the authois of the Tieaties inte^dfid^o exclude the 
State fiom having any voice in the alteiati^ ' chficatiQ* 
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the clauses, their intention would have been expiessed cleaily in 
Art 12 The Juiists’ Eeport of the 6th of Maich, 1929, throws 
some light on the mattei Accoiding to that Eeport, the State oi 
States concerned will not be invited to participate m discussions 
lound the Council table as being specially inteiested in the subject 
foi discussion Only when the Council’s decision has been finally 
taken it will be foiwaided to the State oi States for its oi their 
necessary assent ^ 

Now, as regards the proceduial part, no specific piovision has 
lieen made Hence it is necessary to deduce the essential condi- 
tions for a valid modification fiom the general principles of intei- 
national law Acceptmg the geneial thesis that in the absence 
of any defimte direction in the law, each of the three paities is 
entitled to lesist any modification or alteiation, it follows that 
wheieas the consent of the majority of the Council is sufficient to 
justif}' any change in the substantive lights of minorities, a 
unanimous decision is reqmied for'th^ purpose of alteimg Aiticle 
32 itself In othei words, the Council must vote unanimously'' 
and the States concerned must give then assent in favour of any 
change in regard to procedme if it is to be effective In the Adactci 
Ecpoitf we find “ AVithout the express consent of the paities to 
tile Tieaty the League can neither lelieve the memheis 
of the Council of then lesponsibility nor extend it to any other 
bod\ ” The parties lefei red to heie are (1) the Council, (21 the 
‘^ignatoiy Powers and (3) the State oi States affected by any 
change in the Article For all practical purposes, at any rate 
iiov 01 foi <^ome yeais to come, theie is no difference between the 
Signatoi-y Poveis and the members of the Council, foi all the 
Sigu.itoiy Povers aie repiesented on the Council If tlie Council, 
Ihcieforc, accepts any modification, the assent of the signatoiv 
Puuei'' ma'N be taken foi gi anted 

’Ihe Juiists’ Eeport, hovc\er, has rejected the viev expicss- 
ed in the Adactci Eepoit and holds that theie should be two 
p.irti(‘'> and not Ihiee to an agreement, iiz , tlie Council, 
and the State or States bound by rainoiities obligations \ 
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But a'? wc liave explained above, it is a distinction without a diffei- 
encc Adactci cmpliasiscs the tlieoietical aspect of the issue 
iiuolvcd wliilc tlie Jinists lay stress on its piactical beaiing 

The question as to whethei minoiities themselves have any 
locvs standi in the matter of the pio- 
cednie as legaids modification, abiogation 
01 enfoi cement of the provisions em- 
bodied in the Treaties, Declarations oi 
Conventions, has often been raised Does 
a st.'itemcnt oi a declaration, foi example, made by minorities in 
inv State, bound bv intci national obligations, to the effect 
that the pioMsions in Municipal Law aie sufficient foi 
then pioteclion and that they icquiie no international 


Limoni ICS rannot cfTcc 
(neh renounce Uitir 
riglits nnd {'uc relief to 
Trc^t^ Slates 


su])eiMsion or contiol, absolve the State concerned from 
the responsibilities vhicli it has undei taken under a Mmo- 
iitiGs Guaiantce Treaty? The answer must be in the negative 
both from the point of view of law and fiom the point of view of 
piactical common sense and expediency The legal nexus created 
IS betveen the Signatoiy Poveis, the State bound by Treaty obli- 
gations and the League of Nations, and in the case of Declarations 
to ivliich lefeience has already been made, beWeen the State con- 
cerned and the League Minorities do not come in at all in this 
lespcct, and it is therefore clear that then renunciation of rights 
incorpoiated in a protective instrument has no legal effect upon 
the State’s international obligations Those obligations remain 
An important case illustrating the point has been 
lepoited from Tuikey * Under Article 42 of the Treaty 
of Lausanne Tuikey undertook, in respect of her non- 
Moslem citizens, to adopt “in so far as concerns their 
family law and personal status, measmes per nutting the settle- 
ment of these questions in accordance with the customs of those 
minorities ’’ It is stated that petitions by representative Com- 
mittees of various minorities, viz , Armenians, Greeks, 
Oithodox, Jewish, Protestant and Catholic, were addressed 
to the Turkish Minister of Justice expressing the view 
that they were “ convinced of the uselessness of the provisions 


* M W E<g'se International Protection of ^ nonties, Ne-^ 


1932 
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laid down in the Lausanne Treaty for the minorities the futility 
of which IS obyious ’ ’ They were appaiently encouraged to take that 
view by the modeimsation of the Turkish legal system undei the 
neu' Eepubhc which is held to confoim to fair standards of equity 
and natural justice The League does not seem to have 
taken any serious notice of the situation cieated m Tui- 
k'ey There is no doubt that in law such petitions can- 

not justify Tuikey’s release from minorities obligations 
11', however, such a mode of relief is sanctioned by the 
League, the lesults are likely to be disastious Minorities 
physically weak and economically backwaid, may he coerced or in- 
timidated into addiessmg the League asking foi withdrawal of 
international obligations on the pait of the State or States con- 
ceiiied The League must guaid against these dangeis m the 
inteiests as much of the mmoiities as of the peace of the woild 
The thud and last part of the clause places questions of fact 
and of law, arising out of difPeiences between the Allied and Asso- 
ciated Powers or any member of the Council on the one hand and 
a signatory State on the other regarding the provisions of the 
Tieaties, within the pm view of the Permanent Court of Inter- 
national Justice The signatory State with the consent of the 
other party must lefei the disputed points to the Court for arbi- 
tration The decision of the Court shall be final and conclusive 
and it shall have the same force and effect as an award undei 
Aiticle 13 of the Covenant * In this matter the disputes wluch 


* " Tho members of tbo Ijeague agree that, -wbensver any dispute shall arise 
1)0*^ eon (hem irhich they recognise to be. suitable for submission to arbitration or judicial 
settlement, they will submit (he whole subject matter to arbitration or judicial settlement 
" nisputcs ns to the interpretation of a Treaty, ns to any question of international 
Hu as to tho existence of any fact, which, if established, would constitute a breach of 
nn\ inlcmational obligation, or as to tbo extent and nature of the reparation to bo made 
for anv such hreoch, arc declared to be among those uhich are generally suitable for sub 
mission to arbitration or judicial settlement 

** For the conindcmtion of anv such dispute, the court to which the case is reforrefl 
slnll Ik* the Fennancnt Court of International Justice, csfablishcd in accordance with 
Article VTA*, or anj tnlniml agreed to hv the parties to tho dispnte or stipnlntcd in any 
c -mention exicting between them 

" T 1 10 members of the League agree that they xnll carry out in full good faith any 
arard er inn flni may he tendered, and that they will not resort to war against any 
t'lf I be- of the Teague that complies therewith In tho cicnt of any failure to carry out 
rn a"ard o- decision, (he Council shall propose whiit steps shoijd bo taken to give 
e’^e,* tbe-cH ” 
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aic of an Internationa] chaiactei nndci Aiticle aie, m the 
wolds of ]\I Cicmcnccan, “ lemoved fiom the political spheie and 
lilaced in tlic hands of a judicial bod}'^ ” 

It IS nccessaiY to point out the dilTcieiice between the advi- 

soiy opinion of the Peimanent Couit and the 

DifTcrenco between inter- 01)1111011 of that Couit whlch IS binding Upon 
state diKpntes ond mino 

ntics qncqiions, the tlio pai tics ilicie IS a sliai'p division be- 
confusion of issue tvccn 11111101 ities questions piopei and dis- 

putes ai isiiig between individual States as to 
questions of lav oi of fact i elating to the lelevant piovisions in the 
Tieaties In the case of the minontics questions piopei, the Coun- 
cil’s ficcdom is e\tensivc aftei it has been seised of the business, 
and extends lefeience to the Peimanent Couit of International 
Justice foi an advisoiy opinion upon the legal issues involved 
In the case of disputes between a State and a State-Member of the 
Council the lattei is entitled unilateially to lefei the question oi 
quc'ations to the Peimanent Couit whose decision must be accejited 
as tinal by both the contending paities It is difficult to obseiwe 
this deal sepaiation of disputes between States fiom the minoiities 
questions piopei, but on one oi two occasions the line of demaica- 
tioL has been sought to be pieseived Pefeience may be made in 
this connection to the long dispute betw^een Poland and Geimany 
regal ding the eviction of Geiman settleis by the Polish Govern- 
ment fiom foimei Piussian Poland One of the points laised 
m the dispute had a beaiing on the meaning and incidence of 
Poluh nationality, a subject foi which piovisions have been made 
in Ai tides 3 and 4 of the Polish Tieaty The dispute might have 
been consideied eithei fiom the point of view of minoiities pio- 
tection 01 fiom the point of view' of a conflict between two 
States As a mattei of fact, at the Council meeting of 
the 4th of July, 1923, M De-Eio-Bianco, Eappoiteui for 
minoiities questions, made both the alternative suggestions t 


* “ The Council shall formnlate and submit to the members of the League for 
adoption plans for the establishment of a Permanent Court of International Justice The 
Court shall be competent to hear and determme any dispute of an international character 
which the parties thereto subnut to it The Court may also give an advisory opimon 
upon any dispute or question referred to it by the Council or by the Assembly ” 
t 0 J , July, 19123 

15 
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The Polish repiesentativc contended tliat it was not a minonties 
question propei and opposed the leference of the matter to the 
Couit The Council, however, held the view tliat it was not an 
inter-State dispute and, in exercise of its competence under paia- 
giaph n of Article 12, it refeiied the question of law to the Court 
According to Julius Stone, “ once tlie Council has been seised of 
a minorities question undei the Treaty piovisions it should pio- 
ceed to its examination as sucli, legaidless of the fact that a chs- 
pute exists between ceitain States on tlie veiy points involved 
On the other hand, if a minoiities question is hi ought to the notice 
of tlie Council undei Article 11 oi 16 of the Covenant relating to 
disputes, the Council should pioceed to deal with it as a dispute and 
Ignore the fact that it happens to concern the protection of mino- 
rities The first point was ilhistiated in the Geiman- 
Pohsh case already leferied to and an example of the 

second pioposition is affoidcd by an important case which aiose 
between Gieece and Turkey in 1924 regarding the expulsion of 
Greeks from Constantinople t In the second case the 

Council decided that it was an inter -State dispute and 
not a dispute relating to the protection of minoiities and the giound 
adduced was that the question was raised not by a membei of the 
Council but by the delegates of the Gieek and Turkish Govern- 
ments ^ 

We think that the pioceduie evolved is likely to lead to a 
consiheiable amount of confusion and is bound to complicate the 
situation It seems to be desiiable, if the guarantees provided 
for m the Minorities Tieaties aie to be effective, that any question 
1 elating to the piotection of minoiities brought before the Council, 
should be treated as such and not as an mter-State dispute under 
Art 11 of the Covenant The Council should tiy to keep the 
parties under effective control so that the provisions for the pro- 
tection of minorities may not be rendered null and void by lesoit 
to the procedure under that article Herein lies ample 
room for further development in the Council piocediiie 

* Tiilnm Stone International Gnarantces of Minonty Eights, pp 182 33 

■} 0 J , November, 1924 

$ 0 J , February, 1926 
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This View IS siippoitcd in tlic icpoit of the Committee composed 
jis it was of M Zaleslvi, Sii Ansteii Chambeilain and M Adactci, 
winch Avas published in 1928 "" The Committee obseive 

“ Ouc of llio mam objects of tbe S3^stem of the piotection of mmo- 
ulics ^^ould be frustintcd, and an jmpoitant pui'pose of the 
IMinontics Ticatics themselves would be defeated if the 
Council consented to accept as nonnal an appeal based on 
Article 11 in lieu of the nnnoiity pioceduie 

“ Ailiclo 11 should only be invoked in ginve cases which pioduce 
the feeling that facts exist which might effectively menace 
the maintenance of the peace betw'een nations In normal 
cases, on the othci hand, an appeal to Article 11 would create 
the veij'' dangers which the klinontics IVcaties w'eie mtended 
to avert ” 

That pionounccmcnt Avas made by tbe Committee on the case 
of the Albanian minoiity in Greece laised by the Albanian Govern- 
ment Albania appealed to the Council iindei Article 11 of the 
Covenant and not accoiding to the usual minoiities pioceduie 
The Council accepted the opinion given by the Committee of 
Thiee In oui considcied judgment, the decision Avas what it 
ought to be 

In cxeicise of the poA\^eis confeiied ipion it the League has 

laid down the pioceduie foi the purpose of 

Tlio controverBy regard- eufoiClDg the piOVlSlOUS of the MinOlltieS 
mg the League e powers ° ^ 

of BwpervrBion Tieatics The aiticle oi the articles in 

the Treaties concerning the League’s 
poweis of intervention piovoked a good deal of controversy, and 
diffeient inteipietations weie sought to be put on them by dif- 
feient authorities The report on the subject drafted by M Tittom 
and accepted by the Council in 1920, embodies the official inter- 
pretation of the clauses In the course of his report M Tittoni 
remarked _ 

“ The provrsrons for the protectrou of mmorrtres are mvrolable — that 
rs to say, they cannot be modified rn the sense of vrolatmg m 
any way nghts actually recognised and wrthout the approval 
of the majority of the Council of the League of Nations 



il6 


THE PROBLEM OF MINORITIES 


Secondly, tins stipulation means that the League must aseer- 
tam that the piovisions foi the piotection of minoiities aie 
always obseived 

" The Council must undeitake action m the event of any mfi action oi 
dangei of infiaction, of any of the obligations with legaid to 
the minonties m question 

" The light of callmg attention to any inflection oi dangei of mfi ac- 
tion 18 leseived to the membeis of the Council ” 


Accoidmg to that text, ceitam foims of piocediiie giew up 

The German Govern legal djDg the iiatiu’e aud extent of the 
menfc demand a perma- League’s supeivisiou, the petition of com- 

tee, objections against piamt on behalf of the minoiities, the 
snch procednre disposal theieof by the League and its 

Secietaiiat and so forth These forms of piocedme did not satis- 
fy the Geiman Government, although they had been applied foi 
yeais And in the Maich and June Sessions of the Council m 
1929, Di Stiesemann pointed out that the clauses gave the League 
poweis of intervention not only in siiecific cases of infiaction but 
also poweis of peimauent supei vision ovei the position of mmo- 
ritieg in vaiious countiies which weie bound by the Tieaties He 
quoted piecedents to show that the League would intioduce no 
innovation if it went beyond the specific cases submitted to it foi 
disposal Accoidmgly, he pioj) 08 ed the cieatiou of a peimanent 
Minoiities Commission to take up on behalf of the League the woik 
0 *^ geneial supei vision It was suggested that such a Commis- 
sion should have foi its function the task of collecting material on 
the subject out of somces of mfoimation placed at its disposal, 
particular ly from the countries oi commumties concerned, and of 
sulimitting it with its own obseivations to the competent constitu- 
tional authoiities Such a piocedme, Di Stiesemann uiged, 
would in no way abiogate the Tieaties, Declaiations made 
01 Conventions signed In ordei to avoid misundei stand- 
ing he made it cleai that it was not his intention to 
cieate a body for the pmiiose of impairing the authority 
of any paiticulai State and of lestiictmg its internal 
soveieignty Almost the same view had been expressed by Pio- 
fessoi Gilbeit Mmiay in 1921, and a pioposal embodying that 
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Yiew had been sponsoied, but it was ultimately witbdiaivn * 
The leason assigned by the Geiman Goveimnent in suppoit 
of this pioceduie was stated thus 

“ The method of simply entiustmg this duty to the Secietniiat 
would appeal to be satisfactory This obseiwation does not 
of comse, in any way, imply a criticism of the manner m 
which the Mmoiities Section has discharged its duties The 
leason for this madequacy must lathei be sought m the fact 
that m accoidance with its constitutional status the section is 
a pmely executive body and cannot, on its own authoiity, 
take any mitiative oi decision The constant supei vision of 
the mmonties situation is a task, which, by its very natuie, 
lequnes a special oigan which should withm certam hmits be 
capable of taking mdependent action ” 

The tianslation of this view into piactice piesupposes 
an obligation on the part of the States bound by nnno- 
iities guaiantees to supply information whenever asked foi It 
implies fmtbei that the proposed Commission will have power to 
make peisonal investigation into the questions that aiise 
on which to base its repoits to the Assembly and the 
Council Without these the Commission is bound to be 
in the same position as the Mmoiities Section It would lead 
to a meie duplication of macbineiy and in no way inciease the 
efficiency of the delicate and compbcated woik undei taken by the 
Council It IS deal that the States bound by minorities undei - 
takings, with the exception of Austiia and Hungary, are stub- 
bornly opposed to the setting up of a Peimanent Commission, and 
theie IS no sign that they will revise their attitude and willing- 
ly undertake any obligation to supply the Commission with de- 
tailed information or to allow personal investigation by it 
In this view of the case, the Adactci Committee appointed 
to examine the proposal put foiwaid by the Geiman Government 
expressed then dissent from the opinion held by the latter t 
The Committee concluded that “ the Treaties contain no 
piovisions permitting the Council to exeicise constant suiieiMsion 


* Miss Mair The Protection of Minorities, p C3 
j Supplement No 73, p G2 
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witli regaid to the situation of the minorities, i.e., a supervisioi 
capable of being exercised apait fiom cases in wbicb a membe] 
of tbe Council has drawn the lattei’s attention to an infi action oi 
dangei of inf i action of the Treaties.” They added tha 
” any supervision outside the examination of cases of infiactior 
01 dangei of inf i action . would be outside the scope o 
the Council.- - 

The decision taken by the Adactci Committee seems to be 
justified in the piesent circumstances In the first place, the 
German proposal, if given effect to, would give use to suspicior 
and mistiust which it is the duty of the Council of the League t( 
eliminate In the second place, the object aimed at may be 
attained by stiengthenmg the peisonnel of the Minoiities Sectioi 
in accoi dance with paiagiajih I of the Assembly lesolution of Sep 
fcmbei 21, 1922, and by giving the section power, in addition tc 
its noimal functions, to piepaie and submit to the Council am 
the Assembly peiiodical rejioits on the geneial position o: 
minorities without leference to any particulai case But here 
again the co-operation of the State concerned is essential and 
where that co-opeiation is available the Mmoiities Section maj 
be asked to make peisonal investigation In any case, the timi 
does not seem to be yet iipe foi imposing on an unwilling Stati 
a peimanent Commission of investigation Any such actioi 
would pioduce deadlocks 

The contioveisy regaiding the procedme of supei vision ami 

The procedure adopted the machiiieiy of contiol seems to be closed 
m iV 20 , stands fQ^ time being and the tuocedure adopted 

in 1920, stands, subject to certain subsequent changes in foim 
The League has taken steps to foim two bodies — one is called 
tile Minoiities Committee and the other the klinorities Section 
which IS a special depaitment of the League’s Secretariat All 
communications between the Minoiities Committee or Committees 
ami the Government concerned pass thiough the Minoiities 
Section It IS the business of the Section to collect mfoimation 
on relevant facts and data fiom the petitions of complaint and 
fioni the obseivations of Goveinments and also fiom otliei soinces 
and to picpaie sjiecial mcmoianda for the Committees 
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Theie are vaiioiis methods by means of •which the Section 
piocuies infoimation legaiding the questions of minorities pio- 
tection First, petitions sent to the League beaiing on minorities 
giievances seive as a somce of infoimation The second method 
IS tile maintenance of a special Piess Information Bureau About 
twenty newspapeis, lepiesentative of the interests of both the 
mmoiities and G-oveinments, aie regulaily received by the League 
fiom the States concerned Summaiies of the aiticles contaioed 
in these papeis dealing ■with the giievances of minorities aie 
made and pieseived and ciiculated among all membeis of the 
Section Thiidly, infoimation is obtained and verified by 
peisonal visits of the members of the section to the countnes 
w]iich lequest the section to undeitake ]ouineys foi the purpose 
These aid not in the nature of ofi&cial enquiiies, nor aie they made 
in puisuance of any lesolution of the Council They are friendly 
visits * It must be lemembeied at the same time that the 
pationage of the Government undei which such visits aie undei- 
taken tends to detiact fiom their value as mstiuments of investi- 
gation for the piu poses of minoiities piotection Membeis of the 
section aie liable in such ciicumstances to ignoie the standpoint 
of the minoiities affected Lastly, the dooi of the section is 
always open to those who express any wish to communicate lufoi- 
mation or an opinion on the situation of gxoup minoiities or 
on the geneial question of minoiities 

A Minoiities Committee is formed foi each petition of com- 
plaint submitted to the League The Committee geneially con- 
sists of the Piesident of the League Council and two othei 
membeis who are the President’s o-wn nominees His choice of 
colleagues is subject to two conditions t In the fiist place, they 
cannot be lepresentatives of the State or States to which the 
minoiities m question belong In the second place, no lepiescnta- 
tives of a neighbouiing State oi of a State the majoiity of whose 
population IS of the same lacial stock or of the same 
religious pel suasion, can sit in the Committee Even the Presi- 


* An e'^ainple of Ihis kind of enquiry by the section is afforded by the case 
concerning the monaster es in Greece (Sec 0 J , Feb , 1932 ) 
t See the Eesolntion of 10th June, 1925 
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dent ]]as to ictirc m favour of an nnpaitial and tlnid paity if lie 
himself falls within these categoiies. Altliongh it is a Committee 
of Three, the President has power in exceptional cases to invite 
four instead of two memheis of tlie Council to co-operate with him 
in the examination and disposal of petitions. 

The Committee, as soon as it is constituted, leccives a memo- 
landiirn from the League Societal lat The points laised in the 
petitions and ohseivations theioon by the Govei nmciits concerned 
aic embodied in the momoiandnm The Committee has povei 
to dismiss a petition on the gioiind that it is not substantiated Ip 
facts When the Committee holds the view that the complaint^* 
leccivcd aio not sciioiis enough to call foi the Conncirs intenen- 
tion It decides that some sort of negotiations is neccssaiy foi the 
pmpose of removing any cause of misunderstanding or suspicion 
In such a case it places itself in communication witli tlie Stale 
to which the complainant party nationally belongs The Com- 
mittee may lefei the matter to the Council foi neccssaiy action 
If, howevei, it decides not to place the petition in the agenda foi 

the Council, it has to inform the membeis 
of that body of its decision m the mattei 
Whethei the question is icfciied to tlie 
Council or not, any member thereof is entitled to raise it at its 
meetings In oidei that the subject may receive adequate 
publicity the Secictaiy-Genei ah has to publish annually in the 
OffiemJ Journal of the League statistics regarding the numbei of 
petitions declared unacceptable, the numbci of petitions biouglit 
to the notice of the Minorities Committee, the numbei of IMmoii- 
ties Committees constituted foi the purpose and the numbci of 
meetings held by them 

The petitions aie addressed to the League of Nations and 
may emanate from any persons oi a group 
^titions^°of*°’^TOmpiamt of pel SOUS whethei belonging to the minority 

are required to satiefy GoveiUmcnt In July 

1923, the Government of Czecho-Slovakia pointed out that if all 
petitions were entertained by the League, there would be no relief 
against factious attempts by designing jiarties to give the Ijeagiie 
unnecessaiy trouble The point was uiged with consider able 


Dutios anil functions 
of the Minorities Com 
miMcos 
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cmplui'^is Tlic Council iJiuicupon l.iid down live condiiious 
which a petition must satisly beioie it could establish its title to 
consideiation It ma> be leineinbeied that since 1921/ most of 
these conditions had been insisted upon as the detei mining 
slandaids In 1923, they vcie adojitcd loinially by the Council 
The conditions are . 


I That a i)a(ition must ba\e m view the piotection of minoiifcicb 

111 accordance with the pioiisions of the Treaties, 

II That it must not cinanat-e fioin an anou}mous or unauthcnti- 

calcd source, 

III That it must not he submitted in the foim of a lequesb foi the 

se\ei'mcc of political relations between the minority in 
question and ihc btatc to which it nationally belongs, 

IV That it mu''t not bo couched m Molent oi intempeiate language, 

and 

V Ihnt it must coni am infoimation or lefci to facts which have 
not leceutl} been the subject of another petition 

The Adactci liepoit,t classilies these conditions as follows 

I As io origin The jicLition must not emanate from any anony- 
mous or uuuuthcuticatcd source 

II /Is io form The petition must abstain iiom violent language 

III As io conteni (a) The petition must have m view the protec- 

tion of minoiitics in accoidance wnth the Treaties 
{b) In paiticulai it must not be submitted m the form of a lequest 
foi the seveuiuco of jjohtical iclations between the rmnoiit^ 
in question and the State of w'hich it foims a pait 
(c) It must contain infoimation oi lefei to facts which have not 
lecently been the subject of a petition submitted to the 
oidinary piocedure 


It must be noted that the woik oi the Secietaiiat is only to 
examine the foim of the petition, and not the questions of sub- 
stance which the allegations contained in the petition laise The 
obseivations made on the subject in the Adactci leport deserve 
notice The lepoit states that “ the Secretaiy-Geneial has 
meiely to cany out a cinsoiy examination of the facts and inloi- 
mation submitted by the petitionei He cannot verify any of the 


\ 


16 


* See C 617, M 366, 1921 
+ Supplement No 73, p 67 
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facts 01 even undeitake to examine the substance of the qiie^itions 
laised in the petition In jninciple ivheie the statement of facts 
in a petition is imma facte in accoi dance with the thiee conditions 
lequiied it is declaied acceptable ” Theie is, howei^ei, piovision 
for exceptional cases If a jietition is addressed by a membei of 
the League, or if, in the opinion of the Secietary-Greneial, it is 
“exceptional and extiemely mgent,” it will be immediately 
communicated to the Membei s of the Council and submitted for 
consideiation to a Minorities Committee * * * § 

If and when declared admissible, the petitions aie geneially 
How petitions are dealt folwaided m the first instance to the Covein- 

ment complained against for its opinion and 
then sent with that Government’s observations to members of the 
Council foi then information Any State-member of the 
League is entitled to leceive copies of petitions addressed to the 
Council In 1929, it was decided that when a petition would be 
ceitified as unieceivable the Secietaiy-Geneial should inform the 
petitioners accoi dmgly and acquaint them with the essential con- 
ditions of leceivability It is to be noted that libeial and geueious 
inteipietation has been put upon the condition which insists upou 
avoidance of abusive oi violent language Allowance is made foi 
pel sons who have not yet leaint to value decoium in speech and 
wilting, and haidly is a jietition i ejected on the giound that the 
foim does not coiiespond stiictly to the lules 

The law of jiioceduie in Uppei Silesia is slightly diffeieut t 
It piovides foi two methods — one might be called the local method 
and the othei method is one accoi ding to which jietitions aie 
diiectly addiessed by minorities to the Council of the League 
The local method is defined cleailj'^ in the Geiman-Polish Conven- 
tion I Each of the two Governments, namely, the Geiman Gov- 
ernment and the Polish Goveimnent, is lequiied to establish a 
Minontics OfiSce m its part of the plebiscite teintoiy in oidei that 
jictitions from membei s of a miuoiity may receive unifoim and 
equitable treatment from the admimstiative aiitlioiities § The 

* CJ tlic procedure adopted jn regard to Upper Silesian Election Potitiona of ^1)30 

■f Articles 147 158 

tArts 148 15G 

§ Art 148 
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Minoiities Office foiwaids these petitions to the President of the 
Mixed Commission foi his opinion, the Piesident himself being 
appointed by the Council of the League The Minorities Office 
has powei to leject any petition if, in its opinion, the petition fails 
to satisfy those conditio^ns * Eefeiencc to the President has, 
however, to be made in cases where the action of the Minoiities 
Office has failed to give satisfaction to the petitioners f The 
Piesident is entitled to make enquiies into matteis raised m the 
petition He gives the Members of the Mixed Commission an 
oppoitnnity of expiessing their views Nor are the Minoiities 
Office and the petitioneis themselves debaiied from exercising that 
light, namely, the light of piesenting their views The Piesident 
then commimicates his own opinion to the Minoiities Office ^ 
That office foiwaids it in its tmm to the conpetent 
administrative authoiities and infoims the President of the 
Mixed Commission of the view taken by those authorities on the 
opinion expiessed b’^ him § The pioceedings aie stiictly confi- 
dential The Piesident may however order or allow publication 
of the pioceedings if he thinks that such publication is essential 
to the dischaige of h’s lesponsibihties [| If the petitioneis are 
satisfied with the action taken in the matter by the administra- 
tive authorities who represent the Government, they may appeal 
to the Council of the League of Nations ^ 

The direct method of appeal to the Council is piovided foi in 
Article 147 of the Convention which states 

“ The Council of the League of Nations is competent to pronounce 
on all individual or collective petitions relating to the piovi 
sions and diiectly addressed to it by members of a 
minonty When the Coimcil forwards these petitions to the 
Government of the State m whose territory the petitioners 
are domiciled, this Government shall return them, with or 
without obseivations, to the Council for exammatibn ” 

*Art 149 
t Art 162 
I Art 163 


§ Art 164. 
H Art 165 
HArt 149. 
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It IS thus deal that apait fiom the local method of adjudi- 
cation or arbitration which is not included in the general Tieatv 
niocedure of the Council, the diiect method dilfeis from the piovi- 
sions contained in the Polish oi othei Mmoiities Tieaties in tno 
impoitant lespects Piist, the right of petition in TJjjper Silesia 
IS lestiicted to members belonging to the mmoiity community 
unlike in the case of other Euiopean Tieaties undei which the 
right may be exeicised by any jieison or a group of peisons pro- 
vided the conditions of receivabihty aie fulfilled Secondly, petitions 
under the provisions of the Greiman-Polish Convention go imme- 
diately before the Council, while according to the Minorities 
Treaties, the Council takes cogmsance of the petitions when a 
member thereof i arses the question at its meetings As pointed 
out in Ten Years of World Go-opeiation, the Geiman-Polish 

jiioceduie led to the inclusion in the Council 
The special procedure agenda of an eiioimoiislv large number of 

followed in regard lo" ri-u 

Upper Silesia irives nee petitions tiom Ppuei Silesia many of winch 

to an nnwieldlv agenda i c i ± i. 

before the conncii '^616 not of sucli a grave natiue as to warrant 

the intervention oi even examination by the 
Council In April 1929, however, m oidei to put an end to this 
sort of unnecessaiv haiassment to the Council the German and 
Polish Governments arrived at an undei standing simplifying and 
improving the local procedure The agreement leached has con- 
feired upon the Council Papporteur power to decide with the 
consent and approval of Ins colleagues which of the decisions 
should be foi warded to the Council It must be bonie 

in mind that the general conditions of leceivability of a 
petition except that relating to the source of its origin 

apply in the case of Upper Silesia also The procedure 

under the Convention drffeis in certain important respects 

in its preliminary stages from the oidmaiy proceduie fol- 
lowed under the Tieaties, as has been sought to be made out 
in the preceding pages But once tire Council has been seised of 
the business, the line of demarcation fades away and theie is no 
sufficient reason for keeping the two classes of cases completely 
separate. " " 


* Ten Venrs of World Co opemfion, p 87d 
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To sum up The Council has constantly felt while dealing with 
the problem of minorities that it is one thing to lay down piovi- 
sions in an International Tieaty and it is quite anothci thing to 
give effect to them Since the mauguiation of the system after 
the Gieat Euiopean War it has spaied no effoit to make the 
machmeiy foi enfoi cement of the obligations and lesponsibilitios 
by which the Succession States are bound, as effective as possible 
Attention may be diawn, foi the puiposes of illustiation. to the 
Tittoni Eepoit adopted by the Council on October 22, 3920, 1,be 
Council lesoliition of October 25, 3920, the Council icsolulion of 
June 27, 1921, the Council lesolutmn of Septembei 5, 3923, Ihc 
Council lesolntion of June 10, 1925, the Council resolution of 
June, 13, 1929 and the Adactei Eenoit submitted m 3929 Ml 
these documents deal with the pioceduie of League supervision 
and contiol and aie collected along with the discussions on them 
in League Document C 8, M 5, 1931, I 

Theie are thiee mam stages through which a minorities 
question has to pass after it has been taken 

nahonai*^ adjnstoent Council These stagos may be 

called investigation, persuasion and settle- 
ment The prmcipal obiect of the Minorities Treaties is to bring 
about conditions of stability and peace in the Succession States of 
Europe by avoiding or eliminating the possibility of intei -State 
antagonism arising from the oppression of minorities Experi- 
ence shows that certain States have attempted to have recourse to 
Articles 11 and 15 of the Covenant which provide for the settlement 
of inter-State disputes even when the questions involved were 
directlv and principally concerned vnth the protection of minorities 
■^tmulated in the Treaties Very rightlv, the Council has sought 
to fiustrate these attempts bv resort to the =?pecial procedure pre- 
luded for in the Treaties 

But there is another a^qiect of the problem which cannot be 
ignored If it is su^eefed hr the 
c<mciti:no3B States concerned that the L'cague has 

neither the will nor the capacity to enforce the guaran- 
tees in a mint of detachment and imnartialitr, there w hardl'* 
doubt that the moral auThority of the Ijeag5ie wi^ 
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impaiied Again it will prove its woithlessness if it is found 
out that the object of its diveitmg genuine intei-State disputes to 
the minoiities pioceduie is not to settle but to evade the delicate 
and complicated issues which may aiise from time to time As 
a wiitei has pointed out, “A State will consent to waive its qiianel 
if, and only if, it can feel assuied that the legal lights which aie 
subject of the qiiaiiel will nevertheless he safegiiaided A 
guaiantee is not enough, noi can a machinei^ set up to enfoice it 
seive the puipose foi which it is intended unless the giiaiantois 
wake up to then lesponsibilities The Council has taken uj'on 
itself veiy oneioiis obligations, hut no less oncioiis aie the obliga- 
tions of its constituent meinbeis Sometimes it has been felt that 
States not diiectly inteiested m the question of mmoiities piotec- 
tion do not take then lesponsibihties seiiouslv and seek instead to 
thiow the hill den entnelv on the State ri States concerned Such 
an attitmje it is difficult to justifv and dangeious to adopt, for it 
tends ultimately to give issues lelating to minoiities piotection the 
chaiactei and complexion of mter-State disputes which the 
Tieaties are intended to avert Mi Hendeison gave, on behalf of 
Great Britain, a wise and couiageous lead in this diiection in the 
well-known Polish elections case of 1931 

Go-opeiation is undoubtedly a bettei method than coercion 
But it IS after all a method, a means to an end and not an end in 
itself And it is wiong to mistake a means foi an end If co- 
opeiation does not succeed, attempts to secure for minorities 
the lights guaranteed to them undei an international instrumenf, 
must not be given up in despan Persuasion may be carried to 
an excess and it is a scandal that about two yeais were spent in 
attempting to solve the Geiman settleis’ case in Pokand by a 
method of fniitless persuasion In defiance of the ear- 

nest efforts on the part of the Council, the Polish Gov- 
einment carried out its scheme of expropriation in the 
case of at least 2,000 out of 3,000 German settleis in- 
volved If a case like this comes up before the Gouncil, 
and if it IS not possible to settle it immediately or within reason- 


* Julius stone Intemationnl Guarantees of Minonfy Eights, p 265, 
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able time, it is its paiamoimt dut} to compel tbe State oi State‘s 
concerned to maintain the status quo vheic theic is no asmnaiice 
tliat the violation of the lights of minoiities viU he adequately 
compensated In no case shall the State oi States be pei nutted 
dining the peiiod of negotiations to cany out its oi then intentions 
which form the subject-mattei of dispute befoie the League and 
create faits accoinphs and pioduce them befoie the League to pie- 
]udice the case of minorities If the League fails to show 
couiage and determmation in such a case, the pioceeding befoie 
it is likely to piove at best meaningless and at woist a mockeiy 
It has been pointed out that one of the gieat achievements of 
the post-War settlements in ies 2 iect of minoiities jiiotection is the 
introduction of the judicial element into the spheie of League 
suiieiMsion and contiol Eveiy caie was taken to state the lights 
of minoiities undei the Tieaties m a language susce^itible to juiidi- 
col tieatment A Peimanent Couit of Inteinational Justice has been 
cieated foi the pmqiose and its lange of juiisdiction has been cleai- 
ly defined It was claimed by M Glemenceaii in his lettci to the 
Polish delegate that the judicial machine] y is the main pillai on 
which the system of minorities iiiotection lests But li foim is 
to be distinguished horn substance, it cannot be ^aid that the 
holies laised in 1919 have been fulfilled and the pi onuses all 
ledeemed Decisions dcliveied by the Court of Liteinationnl Justice 
have been used gencially toi the puiiiose of seem mg co-opei.ition 
lathei than of deciding the jioints at issue once and loi all I his 

has lobbed the judicial decisions of the foice and sanctit} vliich 
ought to attach to them It may be said in icpl\ that allowance 
must be made for the existing ciicumstunces and the tcinjici ol 
nations While that contention is peifcctl\ leasonable in mcw 
of the iiiesent state of things, it is ncccssaiv to make the St.itc- 
bound b} inteinational obligations lealise that ihc juduiil 
inachinciy foi the enforcement of those obligation^ is an e^-'Cntial 
and Mtal pait of the s\sicm inauginatcd undei the 'luatu- of 
Peace fn other words {he League should S( e ih it the dt ( 
of the Couit of Iniei national Tusuce on qm -non- wlurh 
aie leferred to it otciqn a conclu-i\e jiirt of th* -\-oin 
I'urtheiinorc, the judicial mac hint ! \ ■-ju.ujd b, unh-''' t’ 
junjut-es of ininontie- jutttcciKui le *hl\ ■- j- )--'ob ’i. , c ’ 


.1 
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any mental leseive, and tlieie should be no leluctance to call m 
its aid in defence of the lights of minoiities guaianteed in the 
Ti eaties 



CHAPTEE VI 


The AoHnsvEaiENTS of the League. 


The Tieaties, as we have seen m the pieceding chapter, have 
not only laid down provisions stating rights 
The League’s gaa.wntHo foi minorities but liave also stipulated 
ities that the piotection clauses constitute ob- 

ligations of intei national concern and that 
the} shall be undei the guarantee of the League of Nations The 
League cannot howevei act if any Tieaty Government infringe any 
of the provisions to the prejudice of a majority community, for 
the League’s guaiantee is not intended for the latter but solely 
and exclusively for minoiities The piovision regaiding the 
guaiantee has made it clear how the Council of the League may be 
notified of an^ violation oi infringement of the clauses and when 
and to vhat extent the Council can take action Should anv 
djffeiences aiise as to law and fact between the parties concerned, 
the points of dispute, at the instance of either party, may be le- 
feiied to the Court of International Justice whose decision in cer- 
tain cases must be final and conclusive 


The Council itself has piovided a machmerv of control and 
supei vision wirhm the framework of the 
The object aimed at iB Tieatics enablmtr the minorities to appeal to 

recoDcuiation '' . , , _ 

the League by means of petitiom- and to 

secure consideiation of their petitions by a smtable body With 
th.it end in view, provision has been made for the constitution of 
the ]\Iinonties Committees and conditions regarding the admis- 
sibility of petitions have been laid down. The procedure as it 
prcv-ails to-day was not established all at once : it is the result 
of experience and has been adapted from time to time to the needs 
and circumstances as they arise. The system i- not intended 
to lay undue emphasis on the pomt= of umerenee be- 
tween* a Government and its aggnered minority. The objeer is 

17 ' 
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to bimg about leconciliation between the paities by discussions 
and fiiendly negotiations, and only in exceptional cases, to lefei 
to the International Couit foi final judicial' aibitiation In no 
case aie fiivolous petitions oi appeals by the minorities diiect to a 
foieign Powei encouraged Such attempts aie hound to be inter- 
pieted by the Governments concerned as being acts of disloyalty on 
the pait of the minoiities which it is the duty of the Council to 
pi event These aie, moieovei, incompatible with the ideas and 
pimciples undeilying the present organisation of States ^ The 
Poweis are not peimitted to intervene singly but only 
in the name and undei the auspices of the League Noi 
IS inteifeience peimissible oi justified save in mattei'? 
specifically mentioned in the Treaties, and accoiding to 
the pioceduie laid down Thus the juiidical aspect of 
the League’s supeivision is emphasised How far the Ijeagne 
has succeeded by that pioceduie in securing piotection for the 
minoiities in Europe to which undei the guarantee they 
aie entitled, it is now foi us to investigate In this 
chapter, theiefoie, we piopose to give a short leview of some 
typical cases which have been disposed of and the pointy of dis- 
pute involved therein The leview is not intended to be exhaustn e, 
the idea is to illustiate the pimciple which has been accepted by the 
League in legaid to the piotection of minorities 


Altogethei some thiee hundred and fifty petitions have been 
communicated to the League since 1921 * 
Disputes before the This number, of course, excludes petitions 
^r(l!sM''dcciaea received fiom Upper Silesia Of these cases 

almost fifty pei cent weie dibmissed as 
having failed to satisfy the conditions of admissibility laid doum 
bv the Council Again, most of these cases vcre settled by the 
hrinoiitios Committees themselves and only fifteen cases weie put 
on tlic agenda of the Council and dealt with by it showing that only 
in exceptional cases vas intcivention on the part of the Council 
needed foi tlic pin pose of settling disputes arising out of the 
r^finonties clauses On tvo occasions the opinion of the Perma- 
nent Court of International Tustice was sought on points of laiv 


* Tlie figure Ins ronsiacmblv monulca up Eince the booh wan written 
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Disputes in most of tlie cases aiose out of questions i elating 
to the acquisition of nationality, the use of 

Tho issncs involved ‘ 

the mmoiity languages, iiiovisions tor 
education foi the chiklien of minoiities, peisonal libeity, fieedom 
of woiship and equality of tieatment in law and in fact undei 
the agiaiian laws mtioduced in some of the newly created States 
In Poland two impoitant cases aiose legaidmg the acquisition 
of Polish nationality and liquidation of piopeity of Polish 
nationals ^ Both these points weie settled by means of direct 
negotiations between the Goveinments concerned undci the diiec- 
tion of the League of Nations 


Attempts weie fiist made thiough the mstiument of a Con- 
vention to decide points in connection with 
Acquisition of ciiizcnsiiip tlic acquisitioii of citizeiisliip and the light 
in'poEnd'^'^^'^ of optioB Tliose attempts failed because 

of acute diffeiences of opinion between the 
Geinian and Polish Goveinments Ultimately in June, 1924, M 
Kaeckenbeek, Piesident of the Uppei Silesian Mixed Aibitral 
Tiibunal, gave his awaid with legaid to the issues laised He 
decided that the possession of two domiciles did not disqualify 
peisons fiom Polish nationality Continuity of lesidence in 
Poland was not deemed essential, although the continuous posses- 
sion of domicile was insisted upon Geimanv’s contention that op- 
tants foi Geimany weie not undei obligation to leave Poland was 
1 ejected It was further decided that persons who left Poland for 
good aftei the Tieaty had come into foice and those who settled 
in othei countiies and not letuined to Poland duimg the foui and 
half years since the conclusion of the Tieaty ought to be presumed 
to have given up then claim to Polish nationality They were, 
however, given some time in which to express their defimte view 
whethei they wanted to letain it oi not On the basis of the 
award a Convention was drawn up and signed in August, 1924, at 
"Vienna and subsequently ratified at Waisaw in 1925 The term 
habitual lesidence ” was defined and details were diavro up 
indicating what action might be mteipieted as giving use to a 


* Sec the Permanent Court of International Justice, Senes C , C J , November, 
1923, ibid, February, 1924 
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piesumption of abtincloBnicBt of lesiclcnce Tlie cptants wore 
given tlie light to take tlicii piopeity along with tliem, and 
icasonahle time was allowed hetween the declaiation of option and 
tlie tiansfeience of residence Those poisons wdio had settled out- 
side Poland and not letuincd hcfoic July, 1924, woe piesumrd to 
have given up the Polish nationality unless they definitclv claimed 
it and had a parent lesident in Posen 

A moic important question laised was witli legaid to land 
settlements A telcgiam ■was addressed to 
The Polish Land Settle ^lic Couiicil of the League of Nations hy the 

Germanic League foi the piofcection of 
minoiities m Poland, appealing on behalf of thousands of peasant 
families of Geiman oiigin who liad been oideicd hy the Polish 
Government to leave then Polish homes This scheme of the 
Polish Government may he tiaced to the Bismaickian policy of 
Prussiamsation adopted foi the fiist time in ]886 and sought to he 
earned out to its logical conclusion in the J^eais immediately pie- 
cedmg 1914 As Miss Man puts it, “ this policy consisted m tlie 
systematic settlement of Geiman colonists fchioughout Prussian 
Poland on land bought up and leased out to them hy a Commission 
appointed for the purpose The Polish Government weie 
anxious to restore such lands to Polish owneis and tliought that 
in so doing they weie simply lighting a palpable wiong wdiicli had 
been in existence for geneiations A laige numhei of evictions 
weie made And when the matter was brought hefoie the Council 
of the League the Polish Government opposed the complaint on tlie 
ground that it was beyond the juiisdiction of the Council The 
question w^as then leferred to the Court of International Justice 
■which expiessed the view that Poland had no right to call in ques- 
tion the competency of the League t The Court lield also that 
Poland’s action in evicting the German colonists was not in 
accord 'with her international obligations The view was furtliei 
expressed that the residence of a person’s paients in Poland on 
January 10, 1920, could not be made a condition precedent to the 
acquisition of Polish nationality The Polish Government refused 
to accept the competence of the Council in the matter and 

* Mibs Mair Ihe Protection of Mmontiea, p 77 

f See the Permanent Conrt of International Justice, Senes B 
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abide by the declaiation of the Couit They weie howevei willing 
to hnd out a piactical solution of the question They said that their 
01 dels foi evictions weie final, but that they weie prepared to pay 
some sort of compensation to the colonists who had been affected 
by those oideis and to withdraw the orders of expulsion against 
those in respect of whom judgment had yet to be executed After 
a prolonged discussion in the Council in which Lord Robert Cecil 
took a very prominent part, it was agreed that the Council should 
leseive to itself the right to insist on the withdrawal oi expulsion 
orders provided no agreed solution could be arrived at between "^he 
parties in i eg aid to compensation The terms of compromise re- 
garding compensation weie discussed and considered by the Polish 
representative on the one hand and the Council’s Sub-committee 
of three on the other It was decided that a lump sum should be 
fixed foi the pm pose of awarding compensation, that sum being 
increased oi diminished according as the number of persons con- 
cerned was gieatei or less than 500 * The average payment pro- 
posed to be made to each German afiected was fixed at a minimum 
sum of £, 220 The persons who could claim Polish nationality 
on the day when the Land Law was passed were entitled to this 
consideration This settlement was confirmed by the Coimcil in 
June, 1924, and the first payment was made by the Polish Govern- 
ment in the course of a month Under the terms of the agreement 
the Polish Government distributed to 500 German settlers of 
Polish nationality compensation to the extent of 2,700,000 zloty 
(gold fianc) t 

Provisions made with regard to the application of language 

laws| deserve careful study On Novemhei 

Language La-^vs jo pg 1926, a cii’culai was issued bv the Polish 

Poland /-i 

Government in the Ministry of Education 
indicating its desue to give effect to the language lav^s of 1924 
The duectors of schools were informed that the educational insti- 
tutions undei their contiol and management must be conducted in 
the interests of aU citizens without distinction of religion or race 
They weie told also that an attempt should be made to compel 


* 0 J , July, 1924 

I Ten Tears of World Co-operalaon, p 376 
+ Gf Grabaki Laws issued in 1924 
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cliildiGii belonging to tlic minoiiiies to assimilate Polisli enltnic 
and Icain the Polish language School teacheis were enjoined to 
acqunc knowledge of local languages so that thcie might be no 
difficulty on then part to talk with the scholais m the lattei s 
mothei tongue In communications with the authorities and 
as a medium of insti notion in schools the use of minoiit\ languages 
including Yiddish was admitted and iceogniscd in a cncnlar issued 
111 Febiuaiy, 1927 

Then accoiding to an agi cement aiiivcd at by Tpe tTewish 
icpicsentatives m consultation with ]\r 
Protcchon for iho Fiiish Giabaslvi, 1 c])i esciiting the Polish govern- 
ment, ceitain concessions weie extended to 
the Jews which may be divided into foui sections, mz , economic, 
political, cultuial and lehgious All icstiictions which had been 
imjiosed upon the Jevs m lespcct of the foiniation of trade giiikP, 
co-opeiative associations and cliambeis of commeice, were abolish- 
ed The Jews weie exempted fioni the Sunday closing law No 
disci imination vas to be peimitted against them in hade anti m- 
dustiy and m the mattei of the legulation of monopoly conce'^sions 
They weie to be admitted in due piopoitions to public employ- 
ments, and non-commissioned lanks m the aimy veie thioAMi 
open to them Government schools weie to be set up with Jewish 
as a language of instiuction and houis set apait foi Jewish 
studies Subsidies weie to be specially piovided for paiticulaily 
deseivmg piofessional schools Jewish school childien weie not 
to be compelled to do any work on then sahhath da}’^ oi on the 
occasion of other Jevush festivals They weie to be allowed to 
attend then own piayeis and the Jewish soldieis weie to be le- 
leased fiom duties during leligious ceremonies 

On July 11, 1925, a pait of this agieement embodied in a 
series of legailations was submitted to the Cabinet and accepted 
by them only five days latei The lesolutions thus homologated, 
howevei, contained none of the economic piovisions 

The pioblem of the minorities in Czecho-Slovakia is lepoited 
to have been solved satisfactoiily Such a 
SX^^r^LSh?8i3a view has been taken by no less a distinguish- 
ed authoiity than Piofessoi Gilbert Muiray 

* Miss Mair The Protection of Minorities, pp 96 98 
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and IS supported by the policy adopted by Masai yk to winch 
lefeience has already been made * In April, 1922, the Geiman 
Minority in Czecho- Slovakia submitted a petition enclosing a de- 
tailed list of then grievances t The petitioners pointed out that 
then community was not lepiesented adequately on the Constitu- 
ent Assembly, that owing to the Czech language being used for dis- 
cussions in the Assembly the Geiman representation was piacti- 
callv ineffective, that the language law of Febiuaiy 29, 1920, 
permitting the use of minority languages in of&cial business in 
districts where twenty per cent of the population belonged to the 
minorities ran counter to the provisions of the Treaty, that the 
Geiman minority were forced to use the Czech language in tele- 
phone, advertisements, etc , and that the fact of the landed pio- 
peity exceeding 150 hectares having been placed undei the State 
administration showed that the intention of the Government was 
to transfer the entire land of that size from the Geiman to the 
Czechs 


The Czecho- Slovak Government stated in reply that the 
Germans were not represented on the Consti- 
tuent Assembly because of then refusal to be 
so represented They had, however, more 
than then proportionate share of representation on the National 
Assembly which meant that they could alter the composition of 
the Constituent Assembly, if they liked Of comse, Czech was 
treated as the official language in deliberations in the Assembly, 
but the minorities were permitted to speak their oum languages on 
the floor of the Assembly The Government insisted upon a 
m i nimum of 20 per cent of the total population in regard to cer- 
tain minority privileges inasmuch as it was admimstiatively im- 
practicable and inconvenient to consider the claims in this regard 
of isolated individuals belongmg to the minorities and scattered 
over large tracts of teiiitoiies Special care was taken to see that 


the telephone numbers called m Geiman were dealt with by 
opeiatois knowing both the Czech and German langu.ages The 
land lefoim, the Government added, had nothing to do with 
the oppression of the Geiman minoiity, it was undertaken and 



=* Supra, Chap IV 
t C 568, M 389, 1992 
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can led out with a view to the equitable distribution of lauds 
among the peasants iiiesiiective of their lace oi leligioii 

We have alieady lefeiied to Piesident Masai yk’s obseivatioiis 
with legal d to the facilities his GoveininenE 
The German minority in placed at the disposal of the UllllOlltieS 

S^°w°th Oiie 01 two sentences m which the policy of 

mmoiities piotection adopted by the Czecho- 
slovak Government is leviewed by him may 
be added “ Oui policy towaids the minoiities,” Masai 3 dc told a 
coiiespondent of the Daily Telegiaph on Octobei 25, 1926, “ can 
only be one of absolute justice and equity And by that I mean 
not only that they must be fiee fiom oppiession but that they 
must have a shaie on teims of full equality in the positive benefac- 
tions of Government ” He pointed out that in Ozecho-Slovakia 
piotection of the cultme and languages of minoiities was not a 
seiious pioblem, for that pioblem had alieady been solved by the 
Minoiities Tieaty The question with the minorities was actual 
shaie in the entiie Government and in the contiol of the destiny 
not only of the persons belonging to smallei communities but of 
the whole countiy Masai yk made it cleai that they “ possessed 
all the necessaiy conditions foi this in Czecho- Slovakia ” 

Theie was leluctance at first on the pait of the minoiities to 
shaie tue bin den and lesponsibilities of government They conti- 
nued to be in the position of a peimanent opposition But that 
feeling did not last long, foi the Cabinet formed in Octobei, !I926, 
included two Geimans as Ministers, one being in chaige of 
Justice and the othei of Labour Theie is, therefore, no denying 
the fact that Piofessoi Gilbeit Muiiay is nght in thinking that 
the actual position of the minoiities in Czecho-Slovakia is on the 
vliole satisfactory 

Steps have also been taken m Aiistiia, Hnngaiy and Eouma- 
iiia to enfoice the piovisions of the Minorities 

BaZ^'stSs proviBioSs Tieaties and pass laws, bye-laws and legula- 
in the Hungarian theieundei providing for the piotec- 

tion of the minoiity interests m respect of 
language, lacial pecuhaiities, obseiwance of leligioiis iites and 
foi ms of V 01 ship Complaints have now and then been addressed 

to tlic League by the icpiesentatives of minoiities and, in most 
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cases, the points of diffeience have been amicably settled between 
the minoiities themselves and their respective Governments To 
take a specific case, the legislative enactments of the Hungarian 
Goveinment relating to language are based on laige-beaited sjmr- 
patb’^' and bioadminded statesmanship Under rhose laws 
trventy per cent of the population is treated as constitutrng a 
considerable proportion establishing a claim to recognition, and m 
districts where there is a minoiity of that size the Goveinment 
officials, both of the executive and the judiciary, and the Munici- 
pal authorities are required to speak the minority languages The 
free use of minority languages is guaranteed in private intercourse, 
in commerce, in religion, in the press, in public meetings and in 
oourmumcations with the State and Mumcipal authorities 

Much as one would appieciate the splendid and magnificent 
work done on behalf of the minoiTties in 
Ceutial and Eastern Eiuope through the 
Upper Silesia intervention of the League of Nations, the 

picture is not complete unless one reviews in some detail the com^ 
pi unts that have been published throughout the world regarding 
lepiessive acts to which the minorities have been subjected 
in some parts of Poland and in Upper Silesia On Decem- 
ber 3, 1930, the Berlin correspondent of a Calcutta nationalist 
daily t discussed the position of the German minor ity m Uppei 
Silesia Teiiihle assaults, the correspondent pointed out, had 
been committed upon the Geimans, then property in some places 
had been looted and excesses of various kinds had been resorted to 
by the Polish nationals The German Goveinment took a 
serious view of the situation and the Gemian Consul at Kattovitz 
was asked to draw up a full iepoi*t of the excesses On the receipt 
of the Consul’s report the German Government decided to make 
a representation to the League Coimcil for necessary action 

The Polish papers pointed out that proceedings had been 
taken against those responsible for the out- 
lages, that a number of arrests had been 
made and that 3,500 zlotys had been ear- 
marked as compensation for the victims Polish excesses against 

Adrance, Dec 26, 1930 
to J , Atigti';!, 1925 

18 
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Geimans have in the past piompted some of the Geiman nation- 
alist newspapeis to call foi lepiisals It may be lemembered that 
the Polish minoiity in Geimany is veiy small and quite inoffen- 
sive and had no cause foi complaint till the excesses in Uppei 
Silesia weie hioadcast The situation seems to have changed as 
"Von Gerlech, a distinguished Geiman pacifist, admits Accoiding 
to him in a ceitain distiict 400 membeis of the Stanlehelm broke 
up a Polish childien’s festival, teaimg down flags and doing 
damage to the Polish schools, besides assaulting individuals In 
anothei distiict a meeting oiganised by the Poles was bioken up 
bv Hitleiites and still, in a thud district, a Polish child was Int 
bv a Geiman and fiiithei again the windows of a Polisli school 
weie smashed and individual Polish citizens weie assaulted by 
the Nazis 

A Socialist newspapei in Geimany sounded a note of warning 

in the couise of a leading aiticle and ob- 
A Socialist newspaper sBivcd that the labid nationalists on both 

blames Europe i ^ i -n 

sides of the Geiman-Pohsh Prontiei might 
any day come to blows and cieate a fiontiei distmbance That 
newspaper fuithei obseived that the Geimans should not thinlc of 
the Geiman minoiity in Poland alone because the fate of the 
Ukranian minoiity was even moie mtoleiable, and that if the 
Council did not do anything the piotection of minoiities would 
be reduced to a meie faice The papei concluded that it was not 
Pilsudski who was alone responsible “ Em ope,” we aie 
told, ‘‘ is also responsible, specially the Great Powers who cieated 
Poland as an independent State ” 

The view expressed in Berlin has been confirmed and 
strengthened by the Neto Statesman and Nation which 
published a few months latei a lengthy article on the 
oppiession in Poland It wiote 


“ The fact<? about the pacification of Eastern Galicia are now so 
familial and so indubitably estabbshed that they 
A pa]Aic deBcnption need not be lepeated here The outrages com- 

mitted in Pohsh Upper Silesia are equally fami- 
liar Well-known, too, are the attempts at demal first, and 
then, when denial was found to be useless, at excuse and 
palliation — the wretched stuff produced by the Polish Press 
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Bmeau in London, foi examine, and the fiothy stieam of 
piopaganda that poms down on newspapei offices and on 
membei’s of Parliament Less familiai is the teiioiisation of 
the white Eussian minoiity by the Poles, though it may not 
always lemam so, foi a primitive peasant population that is 
hardly awaie of the League’s existence and has nevei had 
any expeiience of demociatic institution may find other and 
moie diamatic means of callmg the woild’s attention to its 
wiongs But whether familiar or not, the facts aie 
there Some of them — ^foi example, the Silesian outrages — 
have been established by the League itself And yet the 
violations go on as though the Mmoiities Treaty, the League 
and public opmion did not exist Even the railings of bhe 
Pohsh Comd will sometimes flout the Treaty One only has 
to imagine what would happen if Geianany were to pass a 
law contiavemng the Treaty of Versailles, to leahse that there 
aie sfciU two measmes of mteinational Justice to-day 
one foi the victors, another for the vanqmshed But 

apart from any judicial considerations, how can there be any 
confidence in Poland’s future if the mmority — ^who make up 
a third of her population — are driven to think only one thought 
above all other thoughts, namely, how to shake off mtolernble 
oppression? 

The allegations made m the Neto Statesman and Nation 
quoted above aie seiioiis in all conscience They are allegations 
not only against the Polish Government but also against the 
League of Nations It is apprehended that if the piesent state of 
things continues with impumty in Upper Silesia the lesult would 
be disastious Poland is a new State which has been created 
undei the provisions of the Yersailles Tieaty Obligations were 
imposed on hei, when extensive teiiitories weie assigned to her, 
to give adequate protection to hei nationals belonging to racial, 
linguistic and rehgiouB minoiitiies, particularly the Germans 
Hei futme depends to a consider able extent on the mannei in 
which those obligations aie discharged The presence in hci 
teriitoiy of a permanent community like the Germans gioamng 
under wiongs is a menace to her stability as a State, if not to liPi 
very existence She is on hei tiial The Geiman-Polish Con- 
vention foi Upper Silesia which contains a larger number of 
provisions foi minorities protection than any othei Mmoiities 
Treaty is an indication of the natme and extent of the League’s 

/“■ ~ 

L> 
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anxiety legaidmg the position of the mmoiities m the Plebiscite 
teriitoiy It 18 the duty of the League to make its guarantees 
real If that duty is not adequately and effectively discharged, a 
spiiit of indiscipline is bound to ensue in Geimany and othei paits 
of Europe Geiinany may be induced to think that hei remedy 
in the circumstances lies in ajipeal to force and abrogation of the 
Versailles Tieaty Such a state of mmd will give use to com- 
jilicated issues in Euioiie It is the business of the League to 
prevent this state of things fiom developing 

That the situation in ITppei Silesia is fai fiom satisfactoiy 
is admitted on all hands It is iiiovcd by the abnormally large 
numbei of petitions that come up befoie the League of Nations 
on behalf of the Gennan'^ and Polish minorities in the Plebiscite 
teiiitoiy Some of the petitions go before the Council and a 
laiger numbei are dismissed for some leasou oi othei There 
have been in all about 60 Uppei Silesian petitions on the Coimcirs 
agenda, 45 fiom Polish and 15 fiom Geiman Ujiper Silesia t 
Chaiges made in the Geiman petitions against the Polish 
Government aie of a much gravei nature than those made in the 
Polish petitions against the Geiman Government Most of the 
petitions deal with grievances of the mmoiities in legaid to the 
inolation of educational, religious and linguistic clauses of minoii- 
ties protection Some of the lecent cases which were brought 
before the Council laised the question of admission to Geiman 
Primaiy Minority Schools,:}; acts of teiionsm, especially by the 
Union of Insui gents which had deliberately planned and earned 
out a campaign against the Germans, § the Polish elections of 
1930 II the situation of the German minority in the Voivodie of 
Uppei Silesia, IF and of that in the Voivodies of Poznan and 
Pomorze, the hqmdation by the Polish Goveinment of the pio- 

* A nEefnl tabulation of petitions, Upper Silesian and other, is to be found in 
Von Trubarto’s VoJI erbund und MmdCTliciten — pchltoncn 

i The German Government has mformed the Hague Court that, as a 
result of Germany's withdra-wal from the League of Nations, it had no in- 
terest in prosecuting its action before the Court against Poland tvluch includes 
a complaint against the treatment of German mmonties in Poland 
J 0 J , April, 1927 
§ 0 J , February, 1931 
li 0 J , February, 1931 
M 0 J , November, 1930 
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pciiy of a inimlici of Polisli oationals belonging to the Geimau 
minoiii) ' and tlic non-i cncwal of contiacts of 32 doctois by tlie 
nianagcinent of Sjiolka Blacks at Tainowskie-Goiy f These 
cases aie ilhistiative and li'^ no moans exhaustive 

All anaylsis oi some of tlicse impoitant cases seems to be 
called foi Taking the consolidated case 
'•'iismg out of (lie Polish elections of 1930, 
which inci its close attention, we find that in 
ihcii seising Icttcis the Gciman Govcimnent alleged that a laige 
section of the Gciman minoiity had been dchbeiately pievcnted 
by aibitiaiy mcasincs of the anthoiities fiom exeicismg then 
light to \olc, and even when able to use it, could not lecoid its 
vole b;\ secict ballot and that they had been subjected to a leign 
of tciioi It vas alleged, fnithci, that the highest official in 
Polish Uppci Silesia was the Honoiaiy Piesident of the Jnsui gents' 
Union vhich vas icsjionsiblc foi teiioiistic activities and many 
high officials vcic its leading membcis and that the police consis- 
tenth neglected tlieii dut} h) eithei not inteifeiing at all oi by 
taking ^eiy inadequate mcasuies to pi event the violence to which 
the Gciman ininoiity had been subjected These facts were 
exbaustiveh supjilemented by a petition fiom the Deutschei 
Volhshiind under Aiticlc 147 of the Uppei Silesian Convention 
It called ujion the Council to icsolvc \ 

(1) That Ailiclc 75 (dealing with civil and political equality, 
equality bcfoic the law, and equal ticatment b}'’ the authoiities'' 
and Aiticle 83 (assuiing full piotection of life and libeity) of the 
Geneva Convention had been violated, 

(2) That the Polish Government should take such steps 
against the autlioiities responsible foi peimitting the violation as 
would demoustiate to the Polish and German populations that 
theie could be no lepetitions of such offences and 

(3) That the Polish Goveinmcnt should examine whether the 
piivileged position of the Union of Insurgents could be 
maintained § 


^ O J , Tiilj, l<m, and O J , February, 1031 
f 0 T , June and November, 1030 
+ 07, Febru ir) , 1031 
§ 0 J , February, 1931 
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Ah legaids Pozman and Pomoize, it was alleged in tlie Geiman 
note of Decembei, 1930, “ that laige niimbeis of tbe Geiman 
minoiity were excluded fioin the exercise of then votes bv aibi- 
tiaiy action on the pait of the Polish anthoiities which cannot be 
leconciied with the existing legulations Where the minoiity 
was able to exeicise then votes the fiee exiiiession of then wishes 
was subjected to the most 2 )oweiiul piessnie This conflicts with 
Article 7 of the Polish Minoiities Treaty 

The Polrsh Government m reply stated in the course of a 
letter, dated January 6, 1931, that the minority had not been 
deprived of electoial freedom arbitrarily They admitted, how- 
ever, that disorders had taken place but denied that they weie 
more serious than those incidental to important elections else- 
wheie and piomised that all complaints would be investigated 
that public of&cials implicated would be punished and that in- 
jured persons would be compensated t 

On January 21, 1931, M Zaleski, lefeiiing to the Yolksbund 
petition regarding the election disoideis m Uiiper Silesia, declared 
that 


“ (1) The incidents m connection with which the memorandum 
afiiims that Ai tides 75 and 83 have been violated aie pn- 
maiily offences against Pohsh legislation, and proceedings 
have been taken agamst the offenders ” 

“ (2) Agam, m confoimity wth the second of the conclusions m the 
memoiandum severe penalties have been inflicted on the 
officials mciimmated Indemnities have been allowed m all 
cases where leal damage has been shown ” 

“ (3) As legaids conclusion 3 concemmg the Insurgents’ Union I 
wish to declare that to my knowledge this Union occupies 
no special or piivileged position In its anxiety to mamtain 
pubhc ordei my Government will not tolerate any effort on 
the part of a private association to arrogate special rights or 
occupy a dommant position ” 

“ The Pohsh Government will use every means withm its power to 
bung about peace and tranquflhty m Upper Silesia It has 
acted with severity, and wiU contmue to do so agamst all 
instigators of disorder, whatever their oiigm ” 


* 0 J , February, 1931 
t 0 J , February, 1931 
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It wiU thus appear that there was no substantial disagiee- 
meni as to the truth of the allegation that there had been infi ac- 
tions of the relevant clauses in the Convention, noi as to the need 
for action by the League to safeguard the interests of minori- 
ties But the immediate question for deteimination by tlie 
Council was whethei the assmances of the Polish Government 
could be considered adequate reparation for every pait of the wiong 
which had been committed “ The Council,” it was obseived, 
“ must take all measures that the position may call foi in oidei to 
ensure that leparation is actually effected Piecautions must 
be taken to prevent the lecuiience of similai incidents The 
Council will have to go thoroughly into the question of the 
Insurgents' Union and its lelations with official ciicles ” 

In his leport, dated the 24th of January, 1931, M Y’oshizawa, 
the Coimcil Eapportem, remaiked that the lesponsibihty of tlie 
authoiities was twofold, direct and indiiect As legards the direct 
responsibility, he expressed the view that the Council ought to 
leceive fiom the Polish Government before its next session a 
complete and detailed statement of the results of the enquiries set 
up to mvesigate into these cases, and also of the penalties imposed 
on the offenders and measures of compensation that might have 
been taken As regards the mdiiect responsibility, the Pappoiteui 
stressed apropos of the alleged activities of the Insurgents' Union 
that ” it IS obvious that in regions like Upper Silesia with a mixed 
population, no association with an accentuated national tendency 
should occupy a privileged position of such a kind as to prejudice 
the inteiests of the minority The Polish Government should 
take the steps leqmred to remove any special connection that 
might exist between the authoiities and the associations engaged 
m political activities, such as the association lefeiicd to 
Tlie Council will certainly desiie to be informed in due tune be- 
fore its next session of any decision which the Polish Govcinmert 
has felt light to take m this mattei ”t 

The question came up before the Council in its May session 
The Polish Government communicated the infomiation desned in 


“ Sec Speech if Dr Cnrfiii^ (O T , Fthnnrv I'D!) 
1 0 J February, 1031, p 237 
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a letter, dated the 14th of May, 1931, which i cached the meraheis 
of the Council in tlie couise of tlic session Begaidmg the con- 
tents of that letiei the Kc 2 ipoiteni obscived tliat “ tlic measuics 
lei^oited hy the Polisli Goveinmcnt did not include the one, which, 
in the ojiinion of ccitain nicmhcis of the Council, would ha-\c 
alToided the most ajipioiiiiate and effective means of seveiing such 
special bonds as might exist between the authonty and the 
Insincjenis' Union This statement shows that the Polish 
lejily was not deemed satisfactoiy so fai as the chaige of the 
Polish officials’ connection with the Union was concerned The 
EajDjioiteui lecoided howevci that “ thcie had been real and defi- 
nite lelaxation of the tension, and a veiy maiked impiovement m 
the iclations hetucen the authoiities and the minoiities,” and 
suggested intci aha that the Council should close its examination 

of the mattci '' The pioposal came as 
hnnty advised"*’'”' suipiisc upon some memheis of the 

Council, iiaiticulaily Di Cuitius He 
made it cleai that the lesults of the Council’s action weie 
neithei cleai noi adequate so as to wan ant optimism The atti- 
tude of Di Cuitius gave use to a heated debate in which the le- 
jii esentatives of Poland, Fiance and Yugo-Slavia fought foi tlie 
adoption of the Repoit The Polish lepiesentative went so fai as 
to hold out a thieat to the Council “ He was authorised to 

state,” obseived M Sokal, ” that the Polish Government would 
decline all lesponsibility if the Council having decided m 
favom of adjouimnent, any fmthei tension aiose ”t This 
indiscieet ohseivation made by the Polish lepiesentative piovoked 
cl shaip lebuke fiom Mi Henderson, the Acting Piesident of the 
Council Ml Hendeison declaied “that he was not m 
a j^osition to satisfy himself that the infoimation given nas 
complete enough and sufficiently satisfactoiy in chaiactei, to 
enable him to say that the Council was now entitled to dismiss the 
question entiiely fiom its agenda ”:j: 

The mattei was then adjourned to the September session 
of the Council In that session, howevei, a unanimous 

* 0 J , July, 1931 
PT t 0 J , July, 1931, p 1149 
J 0 J , July, 1931, p aiBO 
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ro])oil. adopted noting the assinance of the Polish Grovern- 
inent tliat tlic> Mould make e^ely etToit to give the minoiity “the 
feeling of confidence Mithont vdiich it Mill he impossible to estalv 
lish that co-o])ciation bctMccn the ininoiity and the State, 
Minch IS a duty equally nigcnt foi the State and the minority 
conceincd The examination of tlic mattci Mxas accordingly 
declaied closed 

It IS difiiciilt to ]iis(if\ the action of the Council Mdnch Mas 
as hash as it Mas ill-adMsed Theie is nothing to shoM^ that the 
gionnds which had Mcighed Mith IMi Hendcison in May did not 
stand in Sejitcinhci It ma^ be stated that the complainant 
jiaitA, naiiK'h, Oeiinain also did not make any comment on the 
Sejiteinliei decision of the Council TTci failnic to do so may be 
exiilained h\ the fact that ^hc Mas aMaie that she mts fighting 
against gieat odds, the ma]ollt^ in the Council being opposed to 
hei ])i Cnrtiiis, the Oeiinan lejnesentative, it ought to be 
fnithei noted, Mas shoith to \acatc the position of the Geiman 
Poieign i\rinistei He M'as pie-occiipicd Math Geimany’s 
domestic jiioblems But that is no icason M’hy the Council should 
ha\e failed to dischaigc hci obligations The explanation for 
the Coiincirs action may be sought in the geneial poli- 
tical and economic picssuic at that time The Council having 
been engaged in that session in the consideration of the Smo- 
Japanesc dispute legaiding Manchuiia had not sufficient time to 
devote to the Geiman-Pohsh pioblem Besides, Mi Hendeison 
Avho had upheld the cause of the Geiman mmoiity in Upper Sile- 
sia in the Ma> session of the Council M^as ovci-buidened in Sep- 
tembei Math domestic politics on account of Ins exclusion from the 
Biitish Calnnet, Mdnch M'as then reconsti ucted uudei the leader- 
ship of Ml K Macdonald, and of the impending geneial elec- 
tions 

Anothci veiy impoitant issue that is involved m the election 

petitions of 1930 and the petition submitted 
The procedure of ao^ j^y cleputies of the Polisli Seiim on bc- 

cmnients seising the i inpi , ^ 

Council of coraplainls b> half Ot a laige llUmbci of peiSOllS 15 
their former nationals xiii i-i ^ 

and its limitations iJlluGlBSu tllclU cl pcllulClUfll 

entitled to take m the position of 

* Minutes of the 65th Session of the Council 

19 ^ 
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former national wlio have imdei the IVIinonties Treaties 
been tiansf erred to a diffeient Government In the lattei 
case, it may be lecalled, the deputies of the Pohsh Seijm raised 
the question of liquidation by the Polish Government of the pio- 
perty of a number of Polish nationals belonging to the German 
minont}' * It was pointed out in the petition that the 
matter was vei-y uigent but the observations of the Polish 
Government on the allegations made in the petition did not reach 
the Council until about four months latei,t ^ e , the 5th of June 
On the 7th June the petition and observations theieon weie com- 
municated to the members of the Council then in session at 
Madrid On the 8th June the late Dr Stresemann addressed a 
letter to the Secietaiy-Geneial in which he said 

“ The petitioneis submit that the petition is mgent Accord- 
ing to infoimation published by the Polish Government, measmes 
for the execution of the liquidation have alieady been instituted 
I considei theiefoie that the mattei calls for mgent treatment 
Foi this reason I have felt compelled not to await the usual pro- 
cedure before a Committee of Three 

In accoidance with paragiaph 2, Aiticle XU of the Tieaty 
beiween the Allied and Associated Poweis and Poland, I have the 
honour to lequest that the petition be placed on the agenda of the 
Council of the League ” 

The Piesidcnt of the Council, M Adactci, lead out Dr, 
Stresemann’s letter and the Council decided on June 10, that the 
petition should be placed on the agenda It is therefoie clear 
that Geimanj was the seising membei 

Thus in the Polish elections case of 1930 Geimany did not 
wait for the minoiity lodging a petition of complaint and seising 
the Council by normal pioceduie This somewhat extia- 
ordiriai\ jirocednre called foith an angiy protest fiom the 
Polish lejiresentativc “ The Gciman Go\ernment,” waote 
M Zaleski, “ has not hesitated to give to its action the 
character of a subjective and political intcivcntion The 


* 0 J , July, 102^ 

{ Tlio pc* It ion was dated (he 25(h September, 1929 
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Geimau Goveinment has itself alteied the moral and legal 
'basis of its action and desciibed its Notes as ‘ Com- 
plaints,’ these Notes although foiv?aided direct by the Eelch 
Diplomatic Eepresentatives to the Goveinments-Membei of 
the Council independently of the official distiibution, should 
none the less, have letained the chaiactei of communications made 
bv a membei of the Council to the Secietaiy-Geneial ’* 

M Zaleski persistently stiessed this point of view and made 
it clear that although he was fmmshed with Notes fiom the 
Geiman Goveinment, he would take the memoiandum addressed 
to the Council by the Yolksbund representing the Geiman minon- 
ty in Poland as the basis foi discussion Dr Curtius, howeiei, 
replied to M Zaleski in the follovying terms 

“ While there is no douht that we are acting in this matter in oui 
capacity as membei s of the Council, and that our aim is to 
give more effect to the obligations assumed under the 
League’s guarantee, we do not dream of denymg that we are 
bound by close and intimate ties to the Gemians who now 
live bejond our holders undei foreign sovereignty But this 
deep sympathy on the part of Germany m no sense affects' 
the fact that the Government of the Eeich, m appealing to 
the League, has acted m accordance with the lettei and the 
spirit of the existing law m respect of mmoiities I do not 
find a smgle argument to invahdate this pomt of view ”f 

The basis foi discussion of the election cases of 1930 was of 
C 0 U 1 S 6 the Volksbimd petition, but theie seems to be no reason to 
hold that individual seism in cases of an uigent chaiactei will 
not be used foi the pm pose of protecting minoiities But it 
cannot be igTioied that in the cases undei review the Gennan 
Goveinment and then repiesentative in the Council weie guided 
piimaiily by then mteiests in the fate of their foimei nationals 
It IS significant that Di Curtius admitted that they weie bound 
by close and intimate ties to the Germans who now live beyond 
their bolder imdei foieigii soveieignly While individual seism 
cannot but be held to be a legitimate method, theie must be some 
limit to the doctime that any Goveinment should have powei to 

* Letter, dated the 6th January, 1931 
1- 0 J , February, 1931, p 166 
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inteifeie with the action of a neighboiii mg Government even foi 
the piotection of then foimei nationals Sucli inteivention may 
be Gained to absuid and dangeious lengths and may piodiice acute 
international conflicts The League should define the spheies in 
which such inteivention would be peimissible so that theie should 
be no doubt as to the actual position of diffeient Governments 
intei se legaidmg the question of minorities protection 

The case concerning the admission of childien to the Piimary 
Geiman Minoiity Schools in the Voivodie of Silesia which was 
considered by the Council in 1927 laised two questions, namely, 
(1) the consideration of the points of fact as well as of law involved 
in the petition, and (2) the consideiation of setting up of a supci- 
visoiy machinery foi settling doubtful cases in accoi dance with the 
decision of the Council It may be lecalled that on Septemlier 
25th, 1926, the Deutscher Volksbund, an oigamzation lepiesent- 
ing the German minoiity in Polish Upper Silesia, lodged their 
petition of complaint with the Polish Minoiities office at 
Kattowitz, in accordance with Articles 149-167 of the Geneva 
Convention 

As legal ds the facts of the case, entries foi new schools wcie 
leceived between June 20th and 26th, 1926 Two groups of 
pupils weie enteied 

(a) childien attending schools for the fiist time, and 

(b) pupils who had ^iieviously attended the Polish schools 

and weie being tiansfeiied to the Geiman minority 
schools 

In confoimity with the notices issued by the Polish 
Voi\oidcship,-' paients oi gunidians, etc , had to entei the names 
of tlicii childien oi naids, vei bally oi m wilting to the competent 
hoadmastcis The total numhci of pupils enteied foi the minoiit} 
whools -was 8,829 accoiding to the statements of the Minoiities 
ofiice and 8,560 according to tliose of tlie petitioners Some- 
times aftei these entiics ncic completed the supieme educational 
aiithoiit) oidcicd an admimstiatne enquiiy foi the pin-posc of 


• Doenraenfn, 46-48 
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examining all paients and giiaidians nlio liad cuteied clnldieu loi 
the minoiity Rcliools Bj" oidei of the educational aiithoiities, 
the cnqiiny nas caiiicd out in 67 communes In the couise or 
then examination the paients and guaidiaus had to state the 
in othei -tongue of then childien and also to declaie whethei they 
denned to eutci then childien foi the Geiman minority or foi the 
Polish majoiit^ schools They neic asked finthei whethei they 
lecognised the signatiiics on the cntiy foims as their own and to 
point out in what foim the} had made wiitten applications As 
a icsnlt of these enquiiies the competent authoiities dechned 
7 111 entiles foi the minoiity schools invalid foi seven diffeient 
icasons 

At the beginning of the academic ^eai 1926-27 all the pupils 
nhose eiitiics had been declaied invalid wcie 
The issues miscd in cxcludcd fiom miiioiity schools Many of 
mission'”" rj''’ 'pnmsi tlie.sc cliildien ceased to attend schools, their 
schools of the Poiisii iiaieuts 01 guaidiaiis maintaining that in 

German clnldrcn m ^ ^ ^ 

Polish Upper Siiesin Mitiie ol Article 131 and the practice 

of the Mixed Commission as recog- 

nised by the competent authoiities they ueie not required to send 
to Polish schools then childien oi wards whom they had entered 
foi minority schools Many of these paients or guardians as a 
consequence leceived smnmaiy police orders for neglecting to 
send then children to schools They appealed against these 
oidcis, but the local court at Kiolewska-huta rejected the appeal 
of the paients concerned and sentenced them to fines for infring- 
ing the law on compulsory education 

The petitioners then applied for findings on the following 
issues 


" (a) The msti actions of the Silesian Voivodieship declaring school 
entiles invalid on the giound that the children entered do 
not belong to the hnginstic minority are illegal ” 

(5) The Silesian Voivodieship is under the obligation immediatelv 
to admit to the elemental y minority schools all children le 
gulaily enteied ” 


* 0 J., April, 1927, pp 491, 492 
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(c) The Silesian Yoivodieship may not impose any penalties o 
lesoit to any compulsory measures either against the p^i 
sons responsible for the education of children or against tin 
children themselves until a final decision has been taken ot 
the petition ”* 

The petition was caiefully consideied by the Mixed Corri' 
mission, and President Calondei expiessed the view thai 
(i) in view of Ai tides 75 and 131 of the Geneva Convention, the 
geneial admmistiative enquiiy of the Snmmei of 1926 was nol 
justified and (n) ceitain entiies for the minoiity schools weic 
wiongfully rejected, namely, all entries of children whose paiente 
or guardians, upon examination, formally expressed the desire tc 
send their childien to the German minority schools, ii respective 
of whethei they stated the mothei -tongue to be Polish, Geiman 
and Polish, oi German, all entries of children whose parents or 
guaidians, upon examination, made no declaiation as to schools 
they desiied their children to attend, irrespective of whether they 
stated their mothei-tongue to be Polish, Geiman and Polish, oi 
German, ail entiies of childien whose parents oi guardians, upon 
examination, expressed the desire to have then children taught m 
Geiman and Polish but did not specify whether they were to be 
taught m German minority schools or in Polish majority schools 
iiicspective of whethei they stated their mothei-tongue to be 
Polish, Geiman and Polish, oi Geiman, the entries of 1,307 chil- 
dieii vhose paients oi guardians did not respond to the summonses 
to ajipear foi examination in the summer of 1926, and whose 
entiles were annulled on that giound 

The Piesident of the Mixed Commission made it cleai that 
all the children described above should immediately be admitted 
to the minoiity schools with the exception of those excluded on 
giound'? that tliey did not possess Polish nationality, that 
they had been cnteied by poisons not legally lesponsiblc 
foi then education, that they did not belong to the 
school districts conceincd, tliat they should have attend- 
ed ‘'Cliools olhei than those foi Avliich entries had been 
made and that they vcic no longei subject to the obliga- 


« 0 J , Apnl, 1027, p 402 
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fcion to attend scbools imdei the law of cod] 
was IioMcvei added that the jietitioiiei & s 
petitions witli legaid to clnldien lefused o: 

The view was fmtliei expiessed by M 
ent authoiities should be leqiiested to issik 
foi failine to compl’^ with the law legaidiu 
to ])aients oi giiaidians of clnldien who oi 
the minoiity schools The aiithoiities wc 
withdraw the summonses if the lattei had 
nninccd upon by the Coiiit ^ 

An appeal was howcvci picfciied b 
the League under A 

The contonls of the ,, ^ 

Council dccHion nnd tbo (.iCUCVa UOllVentlOn 

Maich, 1927, the le 
nnd the Nethci lands to assist M L 
leiii, in the piepaiation of a report c 
matter of the appeal The Commit 
examined the various aspects of the questic 
submitted a diaft resolution for acceptance 
resolution directed the attention of the Poh 
dcsii ability of not insisting upon the measi 
authoiities to exclude from minority schoo 
goiics of children for whom applications f( 
1 eceived 

(1) Those whose demands foi admissu 
the parents or guardians did not comply wit 
peai at the enquiry lield during the summe 

(2) Those whose demands for admissic 
gioiind that the children to he admitted wh( 
stated at the time of the enquiiy to be boh 
did not belong to the German mmoiity 

The desiie was expiessed that an oppoi 
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as soon as possible and Mitbont fiesb applications save when 
the child (a) did not possess Polish nationahty, (b) was entered 
for the minority school by a peison who was not legally respon- 
silile foi his education, (c) did not belong to the school distnct 
concerned, (d) should have attended another school and (e) was no 
longei of compulsory school age 

It was diiected finther that all proceedings should be sus- 
pended that might have been taken against any person respon- 
sible foi the child’s education because the child did not appeal at 
the Polish school Mhen he should have been admitted to a minority 
school 

The resolution then recommended the institution of a svsteiu 
of enquiiv into the concrete cases falling under the two categories 
named above which might appeal doubtful to the Polish school 
authorities It was also suggested that a similar system of en- 
qnirv might be applied in the case of anv fresh demands for the 
admission of children that might subsequently be received from 
persons legallv responsible foi then education, in the event of such 
cases appealing doubtful to the Polish school authorities Tlie 
object of the enquiiv was to ascertain whether oi not the child 
spoke the “ school ” language used in a minontv school so that 
he could usefully attend that school 

The method of enquiry laid down in the draft resolution 
was that in every doubtfid case, the Polish educational authoiu- 
ties should lefer the mattei to the President of the ]\'Iixed Com- 
mission assisted by a Swiss national who must be an expert in 
educational matters If, in view of the expert’s opinion as to 
the child’s knowledge of Gfeiman the President declaied that it 
would be useless foi the child to attend the mmoiity school, he 
should be excluded fiom the school This method of enquiiy 
was also leconimeuded to be applied in the case of children m 
respect of whom persons legally responsible for their education 
had declared, at the euqmiy held in 1926, that their mother- 
tongue was Polish, should these persons express a desire foi such 
ae enquiry In such cases children in question should be allow- 
ed to enter minority schools if, in view of the expert’s opmion-as 
to then knowledge of Gurman, the President declared that they 
could usefully be admitted to these schools 
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Tlic piocediiinl pait of tlie lesolution was to be tieatecl as an 
exceptional measme to meet a defacto situation not coveied by 
the Geneva Coiuention and not to be intcipieted as in any way 
modifying the lelevaut piovisioiis of tliat Convention ^ 

The Council accepted the lesohition on Maicli 12tli, 1927 
It IS nccessai\ in this connection to add a few woids on tbe legal 
(picstioii vliich was left open by the Council Eappoiteui and 
discussed Ip the Piesidcnt of the Council Fiom the legal stand- 
point, the Piesidcnt sticssed r/piopos of Ai tides 74 and 131 of tne 
Genc^a Coinention vlnch h.nc laid dovn that the statement of 
the childi ell’s p.nenls ma\ be ncithei ^enficd noi contested that 
tlicie could he no question “ that even a child which knows no 
language but Polish, must be allowed admission to the mmoiitv 
school ” He added that “ the piinciplc that the decision as to 
which school the child is to attend depends solely upon its paients’ 
wishes must in futuie he iigidly maintained, iiiespective of the 
laiwiiage spoken In the child ”t The legal issue was not, bow- 
e\ei, decided lu the Council at that time, but the desne w^as 
cxpiessed that should that position be called in question, Geimany 
would be obliged to pi ess for a fundamental and final decision 
with legal d to it 

It IS well known that the pioccduie lecommended in the 
Council icsolution was given effect in Apiil, 1927, and a Swiss 
educational expeit was appointed in the same month But the 
machineiy set up failed to solve satisfactoiily the problems which 
had aiiscn in the Polish pait of Upper Silesia In Pebiuai'^. 
1928, the Geiman Government being disatisfied wuth its opeia- 
tion, had lecomse to the legal light guaranteed to them by the 
Piesidcnt of the Council to leopen the questions of law involved 


It appeals, theiefore, that the conflicts between Geimans and 


Tlie conflicts behveen 

Germany and Poland 

frequent and acute and 

tbeir real causes 
•» 


Poles in the plebiscite teiiitory and also in 
other Geiman aieas wdiich have been tians- 
feiied to Poland are as fiequent as they 


aie acute With all then effoits the League has not \et been m 


a position to lestoie peace m those aieas Theie seems to be 



20 
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lack of co-opeiation and neiglibouihness between Poles and 
Geimans. This tension of feeling is to be tiaced to historical and 
political causes It may be noted that as the result of post-war 
leconsti notion a laige number of German districts including the 
administrative distiict of Posen and a pait of Upper Silesia were 
transfeiied to Poland, an ariangement in which the Germans 
have acquiesced with the gieatest leluctance 

The Geiman Census of 1910 has often been quoted to prove 
that West Piussia had nevei been an “ indisputably Polish aiea,” 
foi accoiding to that census out of a total population of 989,715, 
121,033 weie Geimans as against 439,014 Poles In the tv»o 
administrative distiicts of Posen, viz , Biomberg and Posen 
Pioper, the Census returns levealed that in the fomiei teintory 
theie were 315,945 Geimans as against 377,245 Poles and in 
the lattei theie weie 352,560 Germans as against 885 226 
Poles, thus showing that in the district of Posen Pioiiei only 
there was a large Polish majority Upper Silesia is ethnographi- 
cally a mixed area In certain areas the Geiman culture is pie- 
dommant while in others it is the Polish culture that holds sway 
It IS, however, difficult to estimate the compaiative strength of 
the Geiman and Polish populations because the statistics given 
by the two j^arties do not coriespond and are not, therefore, 
leliable But it is a fact that when the plebiscite was taken in 
1921, a considerable majonty voted for Germany The Germans 
claim that it was a 60 per cent majority for them Generally, 
the rural aieas voted foi Poland while the town and industrial 
centies voted foi Germany It is also alleged that consideiable 
French piessuie was bi ought to bear upon the voting as against 
the Geimans. 

In a book entitled Sufferings of Eastern Russia by P 
Warner it is stated that by the Treaty of Versailles “ Germany 
lost in the East 5,100,000 hectaies (13,770,000 acies) of teriitoiT 
01 28 pel cent of the total, and 4,375,000 inhabitants, oi 31 pei 
cent of the total population ” In othei words, Germany lose 
more than | of its aiea, almost J of its producing power, in- 
cluding in Uppei Silesia 53 hard coal mines (of a total of 67), 10 
zinc and lead mines (of 15), 22 blast furnaces (of 25), 9 steel worlrs 
(of 12) and 9 rolling mills (of 12).” The loss seems to be appall- 
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nni, lni( muiio .illnwnnco nni'^t ho nindo foi the fact ilint llic book 
lefoiiod (o one of .1 sene^' ol ])!<))), 1^.1 ndi‘^t hloi.itiiic tliai Gei- 
niain lias lieen ]nihhslun>r since tlio enncliision of the Tieaty of 
Vois.ulles ^I'lu'io can, lin\\c\ei, lie no denving that Gcrniany Jia^^ 
l)oon alllKtod In a sense of gne\ous wiong This in a laige 
iiieasine explains the stiained lelations hetneen Gcimaiis and 
PolcN on Ihe fionliei and in sexeial Geinian distncts assigned to 
Poland 

It IS geneialK admitted that theic aic no longer as main 
Geinians Ining in Poland as the C’eiisns (ignics taken in 1910 
indieale 'I'lieie ha\e keen huge nngiations since paith on ae- 
count of th(' anti-Geinian pnlie\ of the Polish Go\einment and 
paith on af count of the an\iet\ on the part of the Geinians to 
settle down nndei thcMi own Gcneinnic'nt It is signi- 
lieant to note' that 111 the two Vonodc’slnps of Poniciellcn and 
Posen the nninhei of ^otes jiolhal foi Geiman lists at elections 
lose fioni 1()9.2()9 in 1922 to 187,217 in 1928, the minihei of 
German nieiiiheiv of Pailiainent rising fioin 8 to 7 Tt is also 
(‘laiined that in the last ^Municipal elections nhoiit 15 per cent 
of the Notes jiolled weie east foi Geiinan lists Besides, tlieie is 
a hig Geiniaii ni.ijoiit\ in the industiial distiict aiound Katto- 
wit/. and that fact is not senoiisl\ contested by the Polish anthou- 
tiGs According to the lecent Polish census letinns, 09 2 pci cent 
of the pojiiilation hclong to the Polish race and 63 8 pci cent to the 
Poman Catholic ('lunch, while the Geinians claim that at least 
40 pel cent of the population of Poland belong to the national 
ininoiitics ' As has been pointed out, these conflicting figiues 
cannot be lelied upon in then cntiich, but the fact that the Allied 
PoNvcis found it ncccssaiy to impose on Poland international 
obligations of minorities piotection amounted to lecogmtion by 
them of the existence of a considciablc minoiity m that State 

The Geiman vignv legaidmg Uppei Silesia is that theie is 
no lacial division of nationalities theic The Uppei Silesian, it 
is contcnclccl, icgaicls himself piimaiil}^ as an Uppei Silesian 
Economic, leligious and 'cultuial iconsideiations deteimine Ins 



’ Dr Axel ScUmiclt The Germans in Poland, p 8. 



156 


THE PROBLEM OF MINORITIES 


political affiliatioiiB Upper Silesia had hccn politically severei 
fiom Poland centimes ago It is tine tlint it owes its economi 
and ciiltuial development to Gciinany to a consideiahle extent, hu 
it IS also true that this was brought about at the cost of Polls] 
national consciousness Eefeicncc may be made to the Gennai 
Colonization Scheme undei which a Commission set np for tli 
puipose not only had powei to expiopiiate land-oweis but exei 
cised that powei freely and indisciimmately with the lesiilt tha 
the Geimans benefited at the expense of the Poles And tha 
seems to be the leason why the Polish Government have excliidec 
fiom the lights of citizenship those Geimans who were settled n 
Polish distiicts m accordance with the Colonization Scheme 
The Geimans allege, on the othei hand, that the effecfci'vi 
denial of equality of lights is not confined to educationa 
matteis It extends to the whole of public life, and in suppoil at- 
tention IS drawn to the dissolution of the Geiman oigamzations ir 
Poland, the exclusion of Germans fiom public offices, the pressure 
bought upon industrial concerns not to employ Geiman em- 
ployees, the diffeiential tieatment accoided to them in the matter 
of contiacts, State subsidies, etc , and the violent mteiTuption of 
the religious meetings of Geiman Catholics and the removal of 
German Canons fiom office and their expulsion from the countiy 
As compaied with these grave allegations some of winch have 
been proved to be tiue on independent investigation by the League, 
the Polish complaints from the Geiman part of Uppei Silesia aie 
mostly trifling It is iidiculous that the League allowed its time 
to be taken up with the amusing case of a railway booking-office 
clerk who had requested a woman to ask for her ticket in Geiman 
But it cannot be ignored that nearly 20,000 German children 
attend minority schools m Polish Uppei Silesia while not even 
1 000 childien go to minority schools m the Geiman province, 

a fact which is not contested by the German 
Conditions in Ger authorities It may be mentioned further 

many and Poland , t-, , , -i 

that in the Polish Parliament the numbei 
of representatives of national mmoiities is about one quartei of 
the total numbei of deputies In the elections of 1928 the 
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Geiman mmoiity weie able to luciease then lepiesentation m tbe 
legislatuie fiom 17 to 19 seats On the otliei hand, not a single 
icpicsentative of a national minoi itj^ sits in the Geiman Beichstag 
The two Polish deputies who had been in the Piussian Landtag 
failed to seciiie le-election in 1928 And both Germany and 
Poland follow the system of diiect and seciet pioportioual repie- 
sentation These facts have been sought to be inteipreted in 
dilfeient ways by Geimany and Poland The Geimans use these 
ill siippoit of then contention that they lepiesent leally a minority 
in Poland while the Poles iindei Geimany aie satisfied with the 
existing aiiangements The Poles, on the contiary, use these as 
evidence of then libeial policy towaids the Geimans and of the 
Geiman oppiession of the Polish minoiity Both these conten- 
tions cannot he tiue The fact seems to be that the Poles undei 
Geimany have piactically ceased to he Polish in then outlook on 
account of the Policy of Piussianization pm sued foi centuries and 
that the Geimans undei Poland still letain then allegiance to 
Geiman cultuie and constitute a vnile minoiity fully conscious of 
then pie-wai position and then high state of intellectual and 
ciiltmal efficiency It means, in othei woids, that the Geimans 
m Poland are giving the new State the tiouhle which is not pos- 
sible in the case of the Poles undei Geimany The Geiman 
oppiession is to he tiaced back to past history while tlie Polish 
oppiession of the Geiman minoiity appeals to be an act of le- 
venge Neithei Geimany noi Poland can, theiefore, wash their 
hands clean of the acute and fiequent conflicts that have occiuied 


Wheiein then does the lemedy he? Does it he, as Geimany 


What IS the remedy ? 
Treaty revision or more 
effective control hy the 
League in respect of 
Mmonties guarantees ? 

teiritoiies affected? 


contends,* in the levision of the Veisailles 
Treaty? Oi does it he in a gieatei and 
more systematic control by the League ovei 
the difficult and complex position in the 
The revision of the Versailles Tieaty de- 


sirable as it is m many lespects is, in oui consideied judgment, 


For an extreme German view road Axel Schmidt’s “ The Preposterous Corndor ” 
(English Edition, l‘)a3) “ No passage of years,” says the author, ” can ever oot’aw 
Germany’s claim to the Polish corndor, the Netzo district, Danzig and Polish Upper 
Si'osia,” p 37 



158 


THE PEOBLEil OF JHN’OEITIES 


out of the question foi the jnesent, foi such a step "uould iutoIu^ 
the reopening of all the issues which weie consideied and decided 
upon by the Peace Conference of 1919 While we lecognise that 
Geimany has legitimate cause foi grievance against the Tieah 
fiom political as well as economic points of view, we aie of opinion 
that the question of any diastic le^usion of the Treaty would give 
rise to a much moie complex situation in Em ope than it is at 
piesent The only alternative, theiefoie, appears to be closer 
supei vision and control by the League and its constituent 
bodies ovei the position of the minorities in the dis- 
turbed zones We think that the Peace Confeience com- 
mitted a blimdei in excluding Geimany and ceitain other 
States from the puiwiew of the League of Nations That 
blunder should be lectified t It is a constant complaint bv Poland 
tliat vhile she is bound by a Minoiities Tieaty no such obhgation 
ha^; been imposed upon Geimany (bailing the German part of 
I'pjjcr Silesia) vuth the lesult that the lattei can violate with 
impunity the pnnciples of mmoiities piotection which 
lla^e been evolved at Geneva and which constitute an 
intcgial part of the system of public law in Europe 
It IS also a grievance "vvith Poland that while her ob- 
ligations 111 lespect of minorities piotection in her pait 
of Upper Silesia arc of a permanent chaiactei, GeimanUs 
obligations in that lespect in the German paid of the Plebiscite 
tcmton are foi a transitional period of 15 }cars only This 
n a g^lc^nllce vhich ought to be caiefnlly, sAmiiatheticalh* and 
''Ciiou^'h coiwideicd by the League 

I'hc League has done veil in c'^tablishing tlie piinciple tliat 
in mallei •> of di'^putc the State complained againd should not be 


■* \n T'n-O'iinont Innwn as the Gcmnn Polish Xon aggression Pact iv is 
i_ji ’ ini 1 nils\ tlio 2 Gili of Jininrv, I'm, wliieli sterns to Iitvc been lulled 
tiU (’ ep hi isfof'um m the cijntals of l^umpc It pm^ndcs for a pcucfiil 
fU 1 « iiu-i of all Oemnn Polish problems Vc Inic, howoicr, our rer <>iis 
I* I a li Mii^ regard to the mtnn <>f the igsnes, pirticuHrlv those bcarui;^ 
1 - .in in a re irrari,.rinents .fter tl Great War and the problem of mmonties, the 
•r 1 ' o' tl ■'iT'ee' sfit '’’ill F' SI nipulousU obs'Tvul \\ e refuse to belietc tint "a meri 
[ 1 I f j ifv ' h i!' ir-jt to heal ane ent wrunds igcruntcd as Hits bn\e l>een In 

u - •■,’’11 •'"uct n 
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jieiroitted to execute its measiues and thus create a situation un- 
dei which it may confiont the Council with ceitain accomplished 
facts The pimciple, in othei woids, is that the State complained 
against must suspend all its measuies in lespect of which petitions 
have been submitted to the League of Nations What is needed 
IS that this pimciple should be put into effective opeiation so that 
mmoiities may have no cause foi giievance This is a les- 
poiisibihty which the League should face boldly and without 
hesitation 

The piesent position of Euthema, for which some specific 
piovisions weie made in the Czecho-Slovak Mmoiities Tieaty, 
thiows a luiid light on the natuie and so-called effectiveness of rhe 
League’s guaiantee So fai those piovisions have not been put 
into foice Elections have not been legulaily held in Euthema 
Autonomous self-government which was piomised has not >et 
been gi anted, Euthema still lemains within the geneial 
system of the Czech admimstiation It is true that a native of 
Euthema has been appointed as Goveinoi of the teiritoiy, hut he 
i=! a meie figuiehead, the leal authority being exercised by the 
Vice-Goveinoi who is a Czech and appointed by the Czecho-Slov.ik 
Government It may be noted that the appointment of the Vice- 
Goveinoi, cuiiously enough, had been made before the appoint- 
ment of the Governor, and duiing the time when theie was no 
Goveinoi everything had to be entiusted to the Vice-Governor 
who “ not only holds the substance of powei, but is, m 
accoi dance with the lettei of the law, m a fai stiongei 
position than the Governor In the Municipal elections which 

have been held in Euthema anti-Czech 
Promises held out to majoiitics havc been leturned to the local 

Uuthemnns not redeemed ^ iii 

m full Councils which aie no better than local puii- 

hc bodies as distinguished fiom the Cential 
Diet The Euthemans have enteied a strong and vehement pio- 
test against the delay in mtioducmg self-government foi tliem- 
sclves and “ a vigoious anti-Czech agitation is being maintain- 
ed ”t The Czecho-Slovak Government state in leply tliat tlie 
Euthemans aie ilhteiate and as such are not capable of dischaiging 


* A Headlam Morlev The New Democrutic Constitutions of Europe, p 72 
f Ibid, p 73 
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the buiden and lesponsibilities of govermnent An additional argu- 
ment has been sought in the povei*ty of the Euthenians Those wlio 
paA' the piper must have a light, it is aigued, to call foi the tune, 
and so long as the Czech tax-payeis supply the funds they are hke- 
1a' to resist the establishment of piovincial autonomy for Euthenin 
The Council of the League is, hoAvever, Avatchmg the steps taken 
In Czecho-Slovakia to accord the Euthemans the fullest 
measuie of autonomy in accoi dance Avith hei obligations The 
SecietarA'-Geneial was diiected by a resolution of the 29th of 
Kovcmbei, 1930, to keep the Council mfonned of the leal state of 
things He is still performing the duty, full autonomy not ypt 
haAung been conceded ^ 

A delicate situation lias also arisen in Slovakia OAvmg chicflA 
to the mtioduction of Czech officials and 
^Slovakia asis for aato- school masters tlieic and the anti-ieligious 

noinv her demand re t -r-» ^ 

jected bnt the Slovaks tendency of the Government at Prague 

represented on the Gov- mi* 3 n c x 

ernment SloA^akia IS demanding a toim ot autono- 

mous self-government similar to that pro- 
vided for Euthema in the Czecho-Slovak constitution as Avell as in 
the iMinorities Tieaty The demand has not yet been 
conceded The objections raised in the case of Euthema 
aiiplA in this case also It is stated on behalf of the Centinl 
Goveinmcnt that the Czech officials Avere appointed originally 
0A\ mg to the lack of efficient and competent Slovaks to administer 
then 0A\n affairs and furthei the SloA^aks imbke the Euthenians 
“ h.iAc not the adAantage of special recognition by a Minoiity 
i’lt'ntA 01 In the Constitution ”t It is well-knoAvn that for Ihe 
fii-^t few Acais the SloAak Peoples’ PartA' Averc “ in violent opposi- 
lioh to the Central GoA'ernment ” “ It is, hoAATver, piobable,” 

ol)vpi\es Headlam-lMorlcv ” that the recent entiance of the 
( funan agrarians and of the SloA’ak Peoples’ Party into H 
S\('hl'i s Coalition GoAcinment A\ould be folloA\ed In the intio- 
t!u< lion of a new ‘-A‘-tem of local Go\ernnient throughout the 
w III lie St.itv * t 


• - 0 21. n 12. ISGl 1 

* ' Hp V Ti »' N'f— IVrr'Vrati- C<n''U*ti*ion- of Enmpo, p "S 

:iu', ir 
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The questions that now aiise aie Has the League succeed- 
ed in dischaiging satisfactoiily its obhga- 
SLssfoi? tions to the minorities? Has the piocedure 

of supervision and contiol adopted by it 
oved adequate and effective? A niunbei of cases have 

Jen cited to show in what lespects the League can 

gitimately claim to have hi ought about leconciliation hc- 
TOen the Goveiuments concerned and then lespective 

moiities and in what i aspects it has failed to act decisively 
1 the inteiests of minoiities The important point to 

noted in this connection is that the issues biought to the notn e 
■ the League aie so numeious and covei such a wide lange of sub- 
cts that it IS difficult foi an international body to inteivene with 
iccess without giving use to suspicion among the Governments 
[fected It may be stated here that in then Eepoit 

) the Assembly the Sixth Committee* mentioned that 
le lepiesentative of South Afiica had emphasised that 

1 ceitain aieas of mixed population, wheie conflicts weic 

equent and seiious, oidei had ])een maintained and 

eace lestoied by meie pieseiice of consuls oi othci plein- 
otentiaiies of foieigii Governments who could take an impai- 
al and detached view of events and bring then influence to bear 
n the conduct of the authoiities m the distuibed zones He 
ad fuithei obseived that cases might aiise in which the piesence 
f lesident lepiesentatives of the League might have a more beni- 
cent and immediate effect, and accoidmgly. suggested that the 
biincil might well considei in suitable cases the desirability of 
mploying such lepiesentatives with the consent of the Govern- 
lents concerned, to allay public excitement and to reassuie the 
iinoiities 

The suggestions made by the South Afiican lepiesentative aie 
^ . not embodied in a definite lesolution, but the 

; intervenes in specific ^ 

Lses no oonstant super Committee admitted then foice and placed 

them on lecoid Noi, as we have seen,t was 
instant supervision by the League with legaid to the position of 


* The League of Nations and Minorities (issued by the Information Section of 
eigue of Nations Secretariat) , p 28 
i Vide pp 90 91 

21 
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mmonties consideied valid by a Committee of tbe mem- 
bers of tbe Council Any such supervision Tvas out of 
the question also because it "was liable to be interpret- 
ed as an attempt by the League to mteifere vrith the 
domestic concerns of the autonomous States The League 
has therefore evolved a procedure by which it intervenes only where 
specific cases of infi action oi danger of infraction of the clauses in 
the Tieaties are brought to the notice of the Council by a member 
theieof Petitions from unauthoiised sources or petitions which 
do not satisfy certain conditions aie not considered Most of the 
petitions, howevei , which come to the Council deal with imaginary 
grievances, as is clear fiom the observations made by the Minoii- 
ties Committees appointed m 1932 * In such cases the Committees 
make investigation and communicate their opinions to the Secie- 
taiy-Geneial of the League No further action by the 
Council is required The results of investigation by the Commit- 
tee are, with the consent of the Government oi Governments con- 
ccined, published in the official journal of tbe League 

It is not without mteiest to discuss here m some 

detail the question of fiontiei levisions as a means of 

solving tlie mmonties pioblem In fact, it has foi some 

tune past engaged the attention of political thinkcis and 
caicful students of the subject On moial gi on nds there can 

he no objection to a ic-cxamination of fiontieis in the light of new 
developments, paiticiilaily when it is lemembeied that the frontier 
revisions were undertaken at the Peace settlement of 1919 with 


a view to giving certain peoples their national independence in 
accordance with the piinciples enunciated by Piesidcnt Wilson 
One mil agiec mth Mi iMacaitney when he ■^ays that 
The mixion rf fronlicrr “ the flOntlOIS laid down 111 1919 aud 


II me-vno of iiolvin;f 
th'' j'nAilein anJ iti lim*- 
tition* 


1920 me no moie sacrosanct than those 
nluch tlic} icplaced ”t If, thcieforc. 


it is found on piopei and caielul imestig.ition that in 


felt, nil lespecls and in specified aicas the terms of the 


Mttleinent ha\e in pi.uticc departed fiom the principles 


* O T , Inn'iirr. rohniarv, Ajml nnil Juno, JOS-J 
‘ '13*1 ' a S’attB mil NulionU Mmonties, p 
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of justice and self-deteimmation, there is no alternative to 
niodifjung them along lines which ciicumstances might wan ant 
and justify From the legal standpoint also there appears to he 
little doubt as to the validity of any action that might be taken in 
ihi-s behalf despite the guaiantee of territorial integrity and 
seciuity against external aggiession contained in Article X of tlie 
League Covenant For Article XIX gives tlie Assembly power to 
advise fiom time to time lecon si deration by members of the 
League of those Tieatics which have become inapplicable and exa- 
mination of international conditions whose continuance might 
endangei the peace of the woild But what is legally valid may not 
he expedient As ve have suggested m the case of the Versailles 
Tleat^ it IS for us to enquiie whethei an attempt to revise the 
fiontiers would or would not make the situation wor=e than it i<. 
at present The Allies contend m reph to GciToany that 
“eveiv teiritoiial settlement of the Treaty of Peace has been 
deteimined upon aftei the most careful and laboured considcia- 
tion of all the leligious lacial and linguistic factor- in each parti- 
cuJai coimtiw. ' That claim maj. not be jixstihed in evip' detail, 
and there are cases m v. hicli ju-tice has not been done to the 
aggneved partv out of disgijised contempt for the vanquished. 
But their number is fortunatelv not -^erv large Frontier 
have their limitations and tlie} cannot by therasclver iho 

pioblem of nnnontie'5 once and for all under the organisa- 

tion of States and tl^e pre-ent di-tribution of populations Jji the 
majonty of the remedy in the ohape of frontier re'd^iorr y 
hkelt to pro^'e worsp than the di scape it'-elf e-}>ecia]|y at ^^he 
present moment, for it -rill give rise to a formidable '^rie" of 
baffiing naTiona] and intomauonal problems. But it must af IIf' 
same time be clearly under-^ood tb^t cxFling frontier' are nc^ 
absolutely sarroeanc'^. That rnv-^ be empha'i'cd r,oi only a-; a 
moral principle but a- a po-itl-^e etat-emc-ot of la/.. 


Xow altiouuh tie Leagie has ^ ru/)f'j n/jorc to itv 

be aid tnat opn/e icr c* 
0 ah c’'*u;bed g^'eas t' 




Peace 

^ pari - nrr- <r: -Ce 
i-reagee. 




substantial in Pcland. 


ouarnn nat r'/ oees ao. 
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places and give satisfaction to the miiioiities The lesnlts ar 
not to be asciibcd simply to the pioccdnie of contiol and siipei 
vision The piocediiie seems to be ellective loi the specific pui 
pose foi which it was intended The whole thing depends moi 
upon the cultivation of a spiiit ol co-opeiation and comiadeship he 
tween a State and its people and between the majoiity and th 
minoiities than upon any action by the League The obvioii; 
difficulty in this legaid aiises fiom a spiiit of defiance on the par 
of the mmoiities who had foimeily held the lems of power ane 
liom a spiiit of vengeance on the pait of the majoiity who had foi 
meily been oppressed and have now come to possess powei undei 
the leoigamsation of States m post-wai Em ope Both thesi 
tendencies aie anti-social and mimical to the growth and develop- 
ment of a common nationality and a common political conscious- 
ness The League, whatevei might be its pioceduie and howevei 
drastic its powers, cannot and will not succeed unless these ten- 
dencies are eliminated by steady and earnest efioits at leconciha- 
tion by the parties concerned The initiative ought to be taken 
by the Goveinments — men who occupy seats of authority They 
must show to the minor ities m a convincing manner that justice 
is to be dealt out equally to all classes of the people, iiiespective 
of then race, language oi religion and that nobody is to be denied 
the right to which he is entitled They must proceed fiuther and 
give the rmnoiities an oppoitiimty to co-opeiate with them in the 
actual woik of administration Minorities, on the othei liand, must 
lespond geneiously They must not nmse any imagmaiy giie- 
vances They must lemembei that if they have lights they have 
also obhgations And the first and foremost duty on then pait 
is to co-opeiate with then Government and to act as loyal and 
law-abiding citizens So long as this sense of mutual trust and 
co-opeiation is lacking, so long no mteinational instrument and 
no international authonty, despite its prestige and disinterested- 
ness, will succeed in establishing peace and mamtaimng law in 
the distuibed zones 


CHAPTER VII 


PiuNciPLES Underlying the Treaties 

Tlie liistoiy of flic pioblcm tiaccd back fiom the Congiess of 
Vienna in 1814 down to the Tiealy of Veisailles, 1919, must have 
pio\ed that Em ope has been following dining these hundred years 
a policy of giadnal and piogiessive development in the matter of 
protection of minoiitics in the newly created States by international 
comentions or agreements The origin of the protection of leh- 
gious minorities, as has already been pointed out, is to 
be loiiiid in intei national documents far older than the 
Tieaty ol Versailles M D Mello-Fianco is of opinion 
that the Inst Tieaty vlnch stpiiilated expressly that in any 
eountiy a class of citizens sboiild not be treated, in law and in 
fact, as being infeiioi to otbei classes not only for religious but 
also foi racial leasons, uas the Tieaty of Pans of 1856, concluded 
aftei the Crimean Wai Prom that date onwards the question of 
protection of lacial, linguistic and religious minorities has received 
evei-mcieasing attention from Governments of various countries 
The question, however, has been raised on certain very impoiiiant 
histone occasions resulting in important political changes such as 
(I) the mcoipoiation of the teiiitoiy of one State with that of 
another, (H) teiiitoiial leaiiangements brought about by a war or 
a succession of wars, (III) the constniction of new States general- 
ly and (IV) the construction of new States resulting from struggles 
on the part of certain States against the oppression of others Ex- 
amples of such changes, as Rappoitem M De Mello-Pranco ob- 
served at the fifth meetmg of the Council of the League held at 
Geneva on the 9th December, 1925, were furnished by the Treaty 
of Berlin of 1878, which imposed religious toleration for their 
respective minorities on the newly created States and on 
autonomous principalities such as Bulgaiia, Serbia and 
Roumama as a condition precedent to international recogmtion 
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of then existence, and the Tieaty of Vienna of 1814, between the 
Netheilands, Gieat Biitam, Russia, Piiissia and Aiistiia, legaid- 
ing leiinion of Belgium -unth Holland No iieM piinciple as such 
has theiefoie been intioduccd into the public laii of Euiope Wliat 
was done in 1919, is only a logical gioMdh and development of the 
piocess biought into existence at the Congiess of Vienna The 
Allied and Associated Poweis have only sought to bung the machi- 
neiy up to date by intioducmg ceitain new ideas and piactices to 
suit the new ciicumstances that have aiisen Those new ideas and 
piactices have to be lead along with the bioad pimciples establish- 
ed in 1814, and leiteiated and confiimed in 1919 Gieatei stiess 
IS however laid in the post-Wai Tieaties on then juiidical aspect 
than in the eailiei settlements The pimciples of minorities pio- 
tection in the public law of Euiope evolved imdei them may he 
stated thus 

1 Political 01 Paihameutai'} mmoiities, such as the Libeials 
01 the Socialists, aie not lecoginsed foi the 
ShStoToteSn pin poses of special piotection as piovided for 

m the Tieaties t Noi is it their pm’pose 
to give piotection to mmoiities which have been aitificially 
created and have no peimanent chaiacteii sties of then own in re- 
gard to lace, language oi religion One of the differences which 
ceriam miters on international law appear to consider as funda- 
mental between the pre-War Tieaties and those concluded after the 
Great War hes in the fact that while the intention of the first 
category of Treaties was to afford protection to individuals consi- 
dered separately, the second category extends protection to 
minorities as collective groups or organised umts | Tins 
iiiteipietation does not seem to be coirect The confusion 
such as it IS has arisen out of the piocedme evolved 


* 0 J , February, 1926 

\ Cf The Drift Instruments of Instructions to the Governor General and (he 
Governor (Clauses XI and X rtspectively) bearing on the ininonties contemplated in 
the Government of India Act, 19^5 The Governor General or the Governor, 
ns tho case may be, ‘‘ shall not regard as entitled to his protection any body of per 
sons bj reason only that they share a view on a particular question which has not found 
favour with the majonty ” 

J Paul Fanohille A Treatise on International laiw, Vol I, p 806 
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after the War foi the piotection of minoiities The 
proceduie during the pie-War penod was in a chaotic condi- 
tion and the lules to enfoice it were in a nebulous state It 
IS to be accounted for also by the fact that under the Peace Treaties 
conventions have giown up in ceitain countries according to which 
minorities of a paiticulai numerical size only are entitled to pro- 
tection in lespect of certain matteis This tends to give one tlie 
impression of a collective minority as distinguished fiom indivi- 
duals considered separately * 

There is another point which deseiwes attention Tt may he 
noted that tire Lithuaman delegate wanted 
mat IS a League raino Lcagiie a precise definition of a 

minority for the pui poses of protection 
The Cormcil Rappoiteui held that the defimtion should not be 
based only on “ the chaiacteristic and distinguishing fi--'atures of 
lace, language and religion ”t According to him, a minority un- 
der the present Treaties must be the product of struggles going 
back for centuries oi foi shoitei peiiods, between certain nation- 
alities, and of the tiansfeience of certain teiritoiies from one 
soveieignty to anothei thiough successive histone stages Tt 
lolJows fiom this definition that wheie there is uniformity of 
language throughout the territory of the State concerned and 
complete leligious tolerance combined with a completely natiiial 
assimilation of emigrants by the principal mass of the population, 
the collective unity is presumably complete In such circum- 
stances the existence of minorities in the sense of people with a 
light to protection as contemplated under the League of Nations 
IS, on the face of it, absuid 

2 The law of nationality of each countiy coming within 
the pin view of the Treaties has been sought 
The la-w of nationality I 30 defined and the conditions of its ac- 

denned 

quisition laid down Those who satisfy 
those conditions are admitted to the. rights and piivileges and are 
also bound by the essential obligations which citizenship carnes 
mth it The nationality of a State must be one and uniform 
It must he remembered at the same time that the Tieaties do not 

* Gf The Tlkranian case of November, 1927 
t 0 J , February, 192G, p 141 
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coBtemplate piefeiential tieatment foi citizens as against non- 
national inhabitants of the States concerned so far as tlie enjoy- 
ment of civil lights IS concerned 

Apait fiom the geneial piinciples of nationality laid down in 
tlie Mmoiitics Tieaties, the States liave in- 
to coi pointed those pimciples in compiehensive 

laws and legiilations piomnlgated by then 
legislatiues Besides, some of the States have enteied into 
bipartite and miiltipaitite tieaties with legaid to nationality * 
The law of nationality is veiy impoitant because even at the pie- 
sent time ceitain lights in almost all States aie leseived exclusive- 
ly foi citizens These lights may be called political oi organic 
lights such as the light to vote in State oi Municipal elections, 
the light of eligibility foi membership in national oi local assem- 
blies, the capacity to become a juryman oi a State official and the 
right and duty of being a soldiei Often the acquisition of citi- 
zenship IS essential even for ceitain occupations, whieh, though 
not State sei vices, aie to a certain extent connected with the State 
oiganisation, e g , the piofession of a public teacher, a notarj^ 
an Attoiney-at-law, a piiest, etc Although so fai as civil lights 
are concerned, the position of aliens has been assimilated to that 
of nationals, the Gieat Wai showed that the piopeity of aliens 
WdS not absolutely piotected by law unless it was piotected liy 
International Tieaties In many States, ceitain tiades and pro- 
fessions are open to citizens only, although no such disci imination 
is suppoited and upheld in the Tieaties themselves t 

A few words aie necessaiy with legaid to cases of double or 
Gases of double or mnni even manifold nationality | Usually old 
vlioT becomes Citizenship expiies vuth the acquisition of 

" new citizenship In certain countiies the 

• Plonmoy and Hudson Nationahtv La-ws, pp 646 709 

t Aliens in India owe temporary allegiance to the Crown and are entitled to the pro 
tection of Indian laws (C/ Johnstone v Pedlar, 1921, 2, A C , 262 , De Jager c Attorney 
General for Natal, 1907, A C , 326) Ordinarily they are triable in the same manner as 
natural bom subjects They are subjected to disabibties in respect of membership of lo«il 
authonhes, but contrary to the English common law provision they seem to be entitled 
to own real property (0/ Mayor of Lyons u East India Company, 1886, I, Moo Tnd 
App , 175 ) 

t An interesting chapter on this question is given m Miss Mair’s The Protection 
of Minonties, pp 220 29 
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Citizenship of those peisons who declaie for citizenship in anothei 
State, IS cancelled automatically, but theie are countiies in which 
it IS not consideied as cancelled unless the propei authoiity de- 
clares it so formally The laws of many countiies regarding 
nationality aie not identical and as they do not umfoimly provide 
that an old citizenship must expire with the acquisition of a new 
one theie arise cases of double oi manifold nationality of the same 
individual * A peison, foi example, hoin in a State governed by 
the JUS soli pimciple, of paients being citizens of a State under 
]us sanguinis, may he justly claimed as a national of both the 
States Theie aie also cases in which thiough the conflict of 
laws a person becomes “ stateless,” i e , has no citizenship at all 
(e g , the divoiced wife of a foieign husband) On account of 
such cases, effoits are being made, with the help of experts in 
international law, to provide that eveiy peison may have one 
citizenship only These efforts are intended to pioduce these two 
lesults, VIZ , (1) that no one may be without citizenship and (11) 
that no one may have moie than one citizenship The difficul- 
ties involved, however, aie great But they ought to be faced, 
and the solution theieof depends on international co-operation t 
Mr C A Macartney is of opinion that ‘ ‘ the nationality pro- 
wsions of the Peace Tieaties aie not undei the League guarantee, 
noi, mdeed aie the piovisions of the Minoiity Treaties, except in 
so far as they lelate to minorities ”:j; We admit that this is a 
view which is shaied by many other authoiities including Tem- 
perley, but we cannot accept the thesis that nationality piovisions 
even when they affect the minorities do not come undei rhe League 
guaiantee, on the giounds set out in connection with the case 
affecting the Ukiamans in Lithuania on which the decision taken 
by the League is cleai and decisive Noi can we appieciate IMr 


* Document C , 265, 1928, I 

t “ The seven Successon States signed a Convention in Rome, in April, 1922, -which 
had among its objects that of sol-ving disputes as to nationality Only Italy and Austria 
have hoiveier ratified this A later Convention on the question of pensions has been 
ratified by all the States concerned except Eoumama The international societies, parti- 
cularly the Federation of the League of Nations Societies, have made tireless efforts to get 
this miserable scandal remedied but the Governments concerned refuse to move ” 

+ Cf C A Macartney National States and National Mmonties, App II, p 500 

22 
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Macartney’s theoiy that the Miiioiities Tieaties aie not m ceitain 
lespects applicable to the mmoiities 

3 A chaiter of liinclamental lights is provided foi, each 

State giiaianteemg to all inhabitants iires- 
Fnnda- pective of tlicii leligioii, laco 01 language, 
equality of tieatment in law ^ All nationals 
aie assured not only equality of civil and political lights but also 
ot economic lights 

4 In addition to a lathei elaborate enunciation of the 

piinciples of Fundamental lights and hbei- 
ntieT^ people, the minorities defined in 

the Tieaties aie permitted, by clear and 
specific provisions, to establish, manage and contiol, at their own 
expense, religious, social, educational and chaiitable institutions, 
and to use their language and exercise then iites, as the case may 
be, freely in those institutions 

5 In educational institutions maintained at public expense 
in tovms, districts and areas where “ a considerable proportion of 
the population ” belongs to the minority, the children of the mino- 
rity are to be taught through the medium of their mother-tongue 
The Government, however, leseiwe to themselves the light of 
making by law oi regulation the teaching of the official language 
obhgatoiy m those schools Preferential treatment is thus accord- 
ed to the language of the majority 

6 In towns, areas and districts where “ a considerable pio- 
poition of the people” belongs to the minority, that section of tbe 
peojile is to be given an equitable share of the public funds pio- 


* In many Succession States fundamental rights guaranteed under the constitution 
hnie heen practically suspended in recent years They do not allow that measure of free 
expression of opimon which older democratic States regarded as the essence of democracy 
In Danzig the Government have adopted measures extending the penod of preventive 
detention from three weeks to three months and providmg that the police orders of n 
pohtical nature shall be immune from judicial control They also empower the authorities 
to dissolve organisations in their discretion These susjiensions of civil liberties which 
come into conflict with the guarantees in the Treaties raise the issue ns to whether 
they are purely domestic matters or come under the purview of the League It seems 
to us contrarv to the view taken by Temperley m another connection, that the League 
cannot afford to stand aside having regard to the Guarantee Treaties, 
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vided foi educational, religious oi chaiitable puiposes in State, 
municipal and othei local budgets 

7 Tbe expiession “ a considerable proportion of tbe popu- 
, ,, lation” IS not defined in tbe Treaties them- 

What 18 a considerablo 

proportion of tiie poptiia selves, Diit the conveiitioii seems to have been 

established by tbe decisions of tbe League 
taken from tune to time that it vanes from 25 to 20 
per cent of tbe total population in a country Nowbeie 
is a smaller proportion lecogmsed for tbe pui*poses of tbe 
special minority clauses in tbe Treaties Di Eadbaknmud 

Mukbei]ee seems to tbinlv that a minority, according to 
tbe League, must attain a certain minimum size to be pobti- 
cdlly lecogmsable He is iigbt, so far as tbe special provisions 
foi minorities in regard to tbe use of tbeii languages in piimaiy 
scliools and tbe allocation of public funds for religious, educa- 
tional and cbaiitable puiposes, are concerned But no sucb limi- 
tation applies in tbe case of tbe otbei rights with 

ivbicb tbe first seven oi eight clauses of the Treaties deal 

It is necessary to mark this difference Tbe insistence on a 

standardised numerical size in tbe matter of enjoyment of 
certain specific minority lights proceeds from tbe tbeoiy 
that a minority in order to claim sucb special treatment 
should congregate in certain definite areas so as to make sucb 
treatment administratively feasible and convenient JFor special 
treatment primary education is more leniently treated than second- 
ary education and religion more generously than education 
It IS therefore wrong to conclude, as Di Miikberjee appears to have 
done, that a minority, which does not attain tbe size contemplated 
in tbe convention already referred to, is not entitled to any protec- 
tion whatsoever guaranteed undei tbe Treaties Tbe misconcep- 
tion that has arisen is due to the confusion of guarantees of oi di- 
nar y civil rights with special protection 

8 Tbe doctrine of assimilation oi elimination of minorities 


Is a scLeme of de nation 
alisation of States an 
effective solution ? 


based on race, language or religion has been 
abandoned in favom of a scheme of associa- 
tion, co-opeiation and partnership, tlius 


* Dr Eadliakmnnd Mnlherjee A Paper on the Problem of Minorities read be' 
fore a meetmg of the U P Legislative Council Nationahst Party 
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indicating a new and healthy phase in the development of inter- 
lacial, intei-ieligioiis and intei -linguistic fusion m the Guaiantce 
States Expeiience has shown that it is a futile task to seek to 
solve the minoiities pioblem by attempting to get iid of the mmo- 
iities vnthin a State altogethei Minoiitics, especially in Cential 
Euiope, w^heie they aie legitimately proud of then great tiach- 
tions, will not without a fight submit to a scheme of complete 
exteimination Noi is theie much hope in the theoiy of frontier 
revisions That theoiy has its limitations as has been pointed 
out in a previous chapter As the world is organised to-day, 
majorities have to live side by side with minorities -within Muni- 
cipal limits. The business of the statesman is to recognise that 
fact and then to see how, mthoiit attempting the impossible at the 
piesent stage of oui political and social development, something 
may be done to put an end to the moral degradation to which 
minorities in certain places are subjected solely on the pretext of 
the majority rule 

Ml Macartney * thinks that the real and effective 

solution of the problem lies in a new orienta- 

^ national pui-poses of the 

State and an earnest effort to reconstruct it in 
the hght of those aims and purposes The State, in other words, 
must be ‘ ‘ un-national ’ ’ The equality, it is contended, is incom- 
patible with the doctrine of a national State A national State is 
completely identified -with the majority and emphasises that the 
heiitage of the nation is the exclusive property of the majority and 
thus tends to lob the mmoiity or minorities of their legitimate role 
in the formulation of policy and of then piide of cultme, of tiadi- 
tions and of their moral and spiritual worth What theiefoie is 
aimed at by those who are opposed to national States is to dissociate 
the conceptions of nation from those of State and to give the 
minority then cultural autonomy to the fullest extent consistently 
with the preservation of the State sovereignty It is inged further 
that except m cases where freedom is patently abused there 
should be opportunities foi free intercourse between a 
minority and what may be called their mothci -nation- 
ality — a thesis which earned to its logical conclusion 


^ C A Macartney National States and National Minorities, pp 460 79 



tlUNCJJMjI'.S UNDER FAING 'J’HE TJUOATU'JS 


173 


mifrlit cucouiage siibvcisivc activities on tlie plea of national 
selt-deteimination It is to bo noted that Mi Macartney is pie- 
paied to concede that in sncli ciicumstances the State concerned 
IS entitled to lefuso and punish such license We admit that 
ceitain hig and poweiful States aie tiying to cease to he puich 
“ national,” and to the extent they have done so, they have suc- 
ceeded in lemoving causes of mtei-iacial fiiction and maldng 
mmoiities an integial pait of the political community One 
such State seems to be the United Kingdom So far 
as Wales is concerned, the anti-Welsh legislation was 
eftectively lomoved m 1877, and the use of English oi 
Welsh in local administiation is legulated by the sole 
consideiation of local demand In jDiimaiy schools Welsh is as 
a general lule the medium of instiuction while it is foicing 
its way steadily into a moic exalted spheie We are told that the 
local requiiements also deleimine the use of Gaelic in Scotland 
Theie is no lestiiction on its use in pnvate inteicomse, lehgion ' 
and commeice Yet theie is a general belief in Scotland that 
being the bettci channel of expiession English should not be 
abandoned The fact, hovcvci, can neithei be denied noi ignoied 
that theie is demand foi Horae Rule m Wales and Scotland, a de- 
mand which Westminstei sanctified by habitual and inherited 
conservatism and foitified hy the lule of the majoiity, is not 
likely to concede so easily This bungs out the obvious limitations 
of the theoiy of ‘ ‘ un-national ’ ’ State It is difficult to secure com- 
plete divoice of politics and law from language, lehgion and cul- 
ture It IS dangeious to issue a blank cheque in favour of a strong, 
viiile and poweiful minoiity, to do so in the case of a weak 
and uncultuied minoiity would amount to thoughtless abdication 
of the evei -expanding social functions of the State In large paits 
of Europe and elsewheie the piohlem is more oi less psychological 
Grievances may be nursed, although theie are no real grievances 
Claims may be advanced which have no foundation in theory or 
in fact What, theiefoie, is urgent is that the majont)^ who con- 
tiol the political machmeiy must tiy to evolve a policy of non- 
interfeience in cultuial and religious matters except only ra eirer- 
gencies and when consideiation s of law, order and peace are or£~~ 

11 ding, and make the minoiities feel that they have a righi be 
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lespectfiilly licaid in legislation and administration An at- 
tempt to assimilate completely Avill piove piovocative; an at- 
tempt to replace the national State is likely to end in failiiic ar 
this stage The League of Nations has in some instances lepiidiat- 
ed the national sovereignty of States, hut it is only a process m the 
denationalisation of States The best aiiangement in the cncum- 
staiices appeals to be one in which the State sovereignty is sought 
to be leconciled to gioup oi community lights 


9 Apait from fundamental lights and specific piovi- 

Pro™.on. fo, Ioc.1 auto “0“® pimleges m rs- 

noray as a scherae of gaid to education, language, etc , the Mmo- 
protection uties Ticatics, declaiatious and conven- 

tions have sought to set up local autonomous units foi the pui- 
poses of local and racial development The Buthene teiiitoiy in 
Czecho-Slovakia, the Niee Poit of Memel, the Nice City of Danzig 
and Upper Silesia, aie instances in point ^ Attempts have at; 
the same time been made to fiustiate the giowth and development 
of State within State 


10 Ceitain clauses of the Treaties i elating to the 
fundamental lights, in so fai as they 

Le?iVrtnSd?cfcion f^^ect the majority, have been placed, 
in tho maiter of protec- py ucccssaiy iiitendmeiit, if not ex- 

tion of minoniies « 

piessly, outside the 23111 view or the League 
Avhile provisions relating to the specific lights and privi- 
leges loi minoiities as well as then fundamental lights 
stated in the Treaty are subject to the jiiiisdiction and control of 
the League, the Council and the Couit of International Justice 
A vmd of caution is called foi in this conneption It has 
been urged by a section of Hindu opinion in India that the League 
sliould take up the question of minoiities jnotection that has been 
raised in the country, and indeed a petition was addressed in that 
behalf to Geneva by the Hindu Mahasabha Di Badhakumiid 
Mukhcijee of the Lucknow Univeisity, who seems to Lave studied 
the League pimciples and jiroceduie with some caie and who is a 
zealous advocate of the Hindu cause, is one of the sponsors of this 


The separation of Srad from Bombay and the creation of Onssa ns a separate 
Pedenl unit mtb Proanncial nutoiiomy under the Government of India Act, 1935, may bo 
treated as an analogous move 
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move Two points aiise First, the League is not competent, 
in oui considered judgment, to deal with minoiities pioblems o£ 
a country or nation oi State which is not bound by any Guaiantee 
Treaty oi declaration oi convention It is no argument 
that India is an oiiginal membei of the League and a signatory to 
the Tieaties along with the Umted Kingdom It^y is also a signa- 
tory Is it seiiously suggested that any section of Italian nationals 
can foice the League by means of a petition to sit in judgment 
on Mussolini’s conduct of policy and effectively redress the 
giievances fiom which any minoiity may happen to suffei within 
the Municipal limits of the “demociacy ” of the Luce’*? Such 
a suggestion would be dismissed in Italy as being ridiculous The 
same pimciple would apply in the case of India despite the fact 
that at Geneva India listens while Italy sometimes dictates 

Suppose, however, that the entire Indian community 

Whether the Tnamn n^cluding Hindus, Mahomcdans, Chris- 
probiem comes mthm the tians, Sikhs, Buddhists, EuTopeans and 

purview of the League . , ^ ^ , 1,1 o 

Anglo-Indians, with the concuiience of 
the Legislature and the Government of India, appear be- 
foie the League and make a declaiation accepting the 
mam clauses of minorities piotection, can the League then 
take cognisanse, in the jmistic sense, of that declaration and 
take power undei it to solve the Indian pioblem of minorities? 
The answei is that it cannot, for as at present constituted the 
Government of India is a suboidinate bianch of the Biitish Ad- 
ministiation and as such has no light to deal direct with Geneva 
in this matter We have our seiious doubts if India’s position 
would improve under the new constitution so fai as League 
inteiwention in the minoiities pioblem is concerned Legally 
and fiom the point of view of international jnactice, the United 
Kingdom has got to be a paity to any such declaration befoie it 
can he lecogmsed and enfoiced Theie is no leason to hope that 
the Kmg-m-Council would agiee to such a pioceduie 
within a measuiable distance of time The Indian pioblem of 
minoiities piotection is still an issue which constitutionally comes 
within the jmisdiction of the Municipal Law of the Empiie 

* An attempt! was made in 1922 m the course of the League discuBsion of 
the rights of minorities by the Indian representative to impress on the South Africa 
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SecoiKl]}^ even if the Lcagiio wcie entitled to deal with it, i 


Wbothor Hindus in India 
consfiliulo a ininouty un 
dcr llio 1^36 Act, tlio 
issue mguo and in a 
olinotio condition 

i: 


could not take cognisance of a petition ad 
dicsscd by tlic Hindus who constitute th 
mapiity of the Indian jiopulation, for it i 
contemplated that tlic League’s juiis 
diction applies only and exclusively t 


minoiities The Tieaties aic called the Minorities Giiai 


antee Ticatics and the heading as well as the specific provi 
sions leave no loom foi doubt as legaids this point It is tni 
that 111 cei tain old piovinccs such as Bengal, the Punjab an 
the Noith-West Biontici Piovmcc and in the newly cieatei 
pioviuce of Sind the Hindus aie in a niinoiity, but th 
League would be faced witli the question as to whethei a com 
inunity constitutes a majoiity oi a minoiity with lefeience t 
the couutiy as a whole oi with icfcience to any paiticiilar pio 
vmce 01 aiea of the countiy Fiom the standpoint of the countr; 
as a whole, the Hindus cannot, accoiding to the League law am 
custom, be treated as a minoiity In the Liaft Instruments o 
Instiuctions to the Goveinoi-Gciieial and the GoveiuoH one get 
some idea of the iiatuie and chaiactei of niinoiities contemplate! 
in the India Act of 1935 What is cleai theie is that mmoiitie 


entitled to protection aie not political or Pailiamentaiy minorities 
No indication, howevei, is given eitliei in the lustiuments or th 
Act itself of then uumeiical size, noi is it quite clear whethe 
they aie to be treated foi the purposes of protection with leferenc 
to India 01 to its constituent units At the successive sessions o 


the Bound Table Conference the discussion of the subject proceed 
ed on the assumption that the Hindus are a majority in Indii 
iiiespective of then position in the paiticulai provinces I 


delegation the obligation of their Government to give the Indian minont 
in the Union effective protection An asanrance was held out on behalf of the Union tba 
It would act m conformity with the spirit of the diBoussion making it clear inter alu 
that the League principles of protection were not legally bmding on it It thi 
Imperial Conference of 1923, Sir T B Sapm protested agamst the attftude token b] 
General Smnts and intimated that it would perhaps be necessary to raise the Indiar 
question m South Afnca as an internoitional issue and seek the protection of the League 
The issue is somewhat different from the rolations inter se of Indians in their own 
country 

» Cmd , 4806 
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seems, liowevei, Jiaving regaid to tlie fedeial basis of the new 
constitution that refeience to the provinces is also implied It is 
cuiious that in the 1935 Act the Hindus as a community receive 
no lecognition They are included in the “ General ’ category 
which comprises all communities save Mahomedans, Euro- 
peans, Anglo-Indians, Indian Christians and Sikhs * In cer- 
tain piovmces some of the latter communities have no reserved 
seats which means that they come undei the “ Geneial ” consti- 
tuency It will be difficult under the present arrangement to 
secuie application of minoiities safeguards to the Hindu com- 
mumty, even in provinces wheie they aie in a minonfcv, barring 
their leseived lepresentation in the legislatures, for the question 
will be laised as to whethei the Act at all gives the Hindus the 
status of a minority wheie in fact they constitute a minority of 
the population There is hardly any doubt that the Federal Couit 
01 the High Coui-ts concerned will be confionted with difficult 
and complicated issues involving the meaning of “ minority ” as 
contemplated in the new constitution, a possibility which will 
give cause foi giave anxiety The law has left the issue vague 
and in a chaotic condition In the inles made under the Govern- 
ment of India Act, 1919 (ss 63B and 72A) the Hindus aie design- 
ated as “ Non-Muhammadan ”t as if Emopeans and Anglo- 
Indians foi whom repifesentation in the legislatme was leseived 
npie not non-Muhammadans But then the 1919 Act contained 
no elaboiate safeguaids foi mmoiities lights such as those iii- 
corjioiated in the 1935 Act and the pioblem of adjustment was 
easiei then thM it is now undei the new constitution 

Attention has been invited to the League^ resolution of the 
Sixth Assembly m which the hope has been expiessed that tlie 
States-membeis of the League would be well advised in applying 
the pimciples mcoipoiated in the Tieaties m dealing with their 
icspective mmoiities The lesolution is not mandatoiy but only 
facultative and has no binding foice It is a moial appeal and m 
no sense a legal foi mill a All that can be reasonably urged, 


23 


* Gf The Pitth Schedule and the Table of Seats 
1 Cf Schedule I 
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tlicicforc, IS tlint Hm Majesty’s Government in tlie United King- 
dom should, in deciding tlic Indian issue, liavc taken into 
consideiation tlic League principles excluding, if neces- 
sary, the detailed League pioccduic, a thesis ivhich has been ic- 
pudiatcd in Mi Macdonald’s AavchI It may fuithcr be pointed 
out that once the United Kingdom has signed the Ticaties and 

iBcip^ thcicm laid down, it is up to it at 
least on moial giounds, to make a declaiation befoic the League 
and place the Indian pioblcm at its disposal, especially when its 
communal decision has been attacked a'^id disowned by laige sec- 
tions of Indian opinion and is MCAVcd wath gicat suspicion The 
communal pioblcm in India is not one which can be settled by a 
cocicive method, it ought to be solved by conciliation and eo- 
opei ation 


a concert of States 


gnidcd 


11 The piinciples of piotection and methods of their 
^ , cnfoi cement have been lemovod fiom H.c 

The Leapio nets more ns 

a indiciai body than ns '^phcic of intiigucs of individual States 01 a 

conceit of individual States inspned and 
by teiiitoiial ambitions and have been biouglit 
wntlim the competence of a judicial body This maiks a veiy 
healthy change in the public law of Euiope and in this 
lespcct the League settlements expicssing themselves as 
they do m the Mmoiities Tieatics constitute a distinct 
advance on the eailiei agi cements oi contiacts dating back 
from the Con gi ess of Vienna m 1814 

12. The pnnciple of sepaiate electoiates and of statutory 
, lepresentation of mmoiities m the legisla- 

The Treaties recognise no ^ i i i /-i i i ±i 

communal electorates as tuiCS, otliei publlC bodlCS, Cablliets and tllG 

^ peimanent seiwices has not been accepted 

in the Mmoiities Tieaties * Noivheie in the constitutions of 

the coiintiies which aie bound by the Mmoiities Tieaties have 

sepaiate electoiates oi communal lepiesentation m the legislatuics 

through sepaiate electoiates, oi m the Public Seivices, been le- 

cogmsed as a method of mmoiities piotection But steps 


* The Communal franchise referred to in connection •with the Aaland Islands is 
not communal franchise as popularly understood in Indias It refers to the terntorial 
Commune and not to any religious, racial or linguistic community {supra, p 68) 
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have been taken in ceitain States, such as Czecho-Slovakia, 
to give an opjioitunity to minoiities to have themselves re- 
pi esentecl not only in tlie legislatuics but also in the Cabinet 
and 111 the peinianent sei vices Tliat, howevei, is not stnctlv 
a inattei of law as such, noi has it been piovidcd for in the Tieat- 
ics, but dcciees have been pi omulgated toi the pm pose in ceitain 
States and in othcis conventions ha\e been evolved to meet 
special lequiiements and to stabilise the admimstiation It will 
be seen that in the Petition of Riglits which the Fust Oongiess of 
the National Minoiitics adopted is included a demand foi the 
intioduction of electoial systems winch should ensiiie the lepie- 
sontation of niinoiitics in legislatuics in piopoition to then nimi- 
bcis This ma-\ be seemed geneiall'^ by piopoitional lepieserita- 
tioii 01 by the s'\stciu of scjiaiatc elcctoiates with leservation 
ol seats The post-Wai Slates have adopted the fiist method 
vliile in India tiie end in vicv has been sought to be seemed by 
the adoption of the second method since 1909 

13 The Minoiitics Tieaties do not apply to all the States 
The Treaties do not ap of tlic wol Id 01 cvcii to all the members of 
differeitiai frii Lcague of Natioiis The Allied and As 

der the League SOCiatcd PoWClS aie Ulldci 110 obligation to 

accept them It is only on the small oi Succession States that 
the Tieaties have been imposed This diffeiential tieatment has 
led to acute heait-bmmng and caused many tioubles to the 
League and, to some extent, impaired its moial authority 
This pimciple is to be cousideied caiefully m the light of the 
observations made in the Sixth Assembly of the League by re- 
presentatives of the different nations as smnmansed in the 
Eapporteur’s Eepoit piesented to the Council m 1926 At the 
Sixth Committee of the League Assembly in 1925, the Lithuanian 
delegate repeated the objections which the lepiesentatives of 
ceitain States had made at the Peace Confeience of 1919, to the 
acceptance of obligations concerning the piotection of ramoiities 
The lattei had then declared their leadiness to undertake such 
obligations provided all the States-members of the League of 
Nations pledged themselves to a like undertaking We have seen 
how President Wilson and later M Clemenceau refuted those ob- 
jections The Council Eapporteur not only shares the view ex- 
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But the Eappoiteni admitted that it was necessaiy on the 
„ , , , pait of all tlic States-mcmbeis of the League 

Tcrnlonal (’hnngos uflcr i 

the War hcncfli non to piotcct laCl.ll, lellglOUS 01' lingUlS- 
Trcity States < i t -H 

tic minoiitics against oppiession oi the 
conpcqiieiiccs of piejiidice and disguised ill-will to which 
t]lL^ iiiiglit be exposed The ]io])c was expiessed that 
if all the States weie inspiicd loyally by the piinciples 
of the lesoliition adopted by the Assembly of the League on 
Piolessoi Gilbeit I\]uiiay’s motion/ minoiities would eveiy- 
wheie icceiye the same tieatment of justice and toleiation winch 
Y.w contemplated in the IMinoiitics Ticaties and which tlie Council 
sought to sccuic foi them We aic, howcvei, of ojnnion that the 
aigumcnts advanced by Piesidcut Wilson and Clemenceau in 1919 
and leitciated by the Council Eappoiteui in 1925 are not 
convincing It is not coiicct to say that the Wai has 

brought about changes only in the Succession States on 
which inteinational obligations of minoiities piotection have 
been imposed iindei the s>stem inaiigiiiated by tlie Tieaties 
of Peace To give one example, by the Tieaty of St 
Gcimam, Aiistiia ceded to IlaB the Southein pait of the pro- 
vince ol Tyiol as lai as the Bicnnci Pass Geiman South Tyrol, 
from Saluiu to the piesent fioiitiei, contains about 200,000 Ger- 
mans The Tieaty of Eapallo, iindei which Italy acquued from 
Yugo-SIawa tlie provinces of Eoiizia-Giadisca, Tiieste and Istna, 
cieated a considerable Slav minoiity In these legions the Slavs 
number 500,000 Slovenes in the noith and Cioats in Istria At 
the Peace Confeience Austiia enteied a vehement piotest against 
the cession of an almost puiely Geiman teiiitoiy to Italy The 
piotcst was ineffective, although the cession could not at all be 
justified except on stiategic giounds, but the Italian Government 
held out the assurance that it would “ cari}'^ out a wide and liberal 
policy in respect of language, cultme and economic inteiests-.” 
This undei taking has been honoured moie in its bleach than in its 
obseivance, particulaily after the use to power of Mussolini 
This wiU be clear from an interview which the Italian dictator 
gave to a Pans newspaper m 1926, in the course of which he said 


* The resolntion passed in 1922 ■was re affirmed m October, 1983 
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When I visited South Tyiol I noticed that everything there was 
Geiman chuich, school, public functionaries, railway and 
post-officials Eveiywheio nothing but the German language 
was heaid, and people sang songs such as in Home would have 
caused then immediate arrest Now in all the schools of 
this piovince the teaching of the Italian language is obhga- 
toiy, all post and lailwa}' officials aie Italians, and we are 
]U8t now about to settle theie a large number of Italian fami- 
lies One thousand families of ex-combatants will be sent to 
South Tyrol with a view to promoting the amelioiation of the 
soil In this wniy we shall succeed m Italianising the 
country ” 


The Fascist policy of Italiaiiisation was foimally inangiiiated 
rr,, n, ^ , HI 1923 wlicii Sioiioi Toloinpi cnuti- 

The Faecist policy of 

itflbamsation vioiatoa tbe ciatccl a compicliensivc piogiamme which 

principles of lirotecCion , , , t i 

has since been incoipoiated in simple 
legislation Accoidmgly, the census was modified m favom 
of the Italian population Tlie use of any othei language 
but Italian m aclveitisements, public notices, legal pio- 
ceedings and official coiiespondence was suppiessed Geiman 
place-names, names of public thoioughfaies and family names 
weie completely Italianised German Banks weie dissolved 
Chambers of Commeice and agiicultuial associations with Geraian 
affiliations, the Geiman Alpine Union, Catholic Students Unions 
and Choral Societies and Fiie Biigades weie suppiessed An 
intensive piogiamme of Italian colonisation was oigamsed and 
entoiced to the piejudice of Italian citizens of Geiman oiigin and 
the strength of the tioops stationed in the piovmce was consideiab- 
ly augmented foi the pui-pose of ovei-aivmg and intimidating the 
Germans This is nothing short of a reign of terroi The 
mattei v^as laised at a meeting of the International Fedeiation of 
the League of Nations Societies at Berlin m May, 1927 And al- 
though the Fascist repiesentative made a conciliatoiy speech and 
piomised to use his influence against oppression, the world has 
yet to be satisfied that the promise has been made good and that 
Mussolini’s “ heavy-ioller ” foi the oppiession of mmoiities oi of 
gioups, not fiiendly to his dictatoiship, has ceased to fmiction 
The doctime that inasmuch as Western Buiope has establish- 
ed peisonal hbeity eithei by the rule of law or statutory declara- 
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tions of rights she does not require for the purposes of minorities 
protection international guaiantees of the natuie specified in the 
Peace Treaties can hardly be relied upon While it is true that 
theie aie constitutional guarantees in this legaid in West- 
ern Europe, it is necessary to examine how far those guaiantees 
aie effective and how far they aie not so Eefeience has already 
been made to the laws which have been pi omulgated by the Italian 
Dictator and which have foi all practical purposes invaded most 
ruthlessly the fundamental lights of the people, particularly the 
transferied minorities in Italy The policy recently inaugurated 
bv the Nazis under the leadership of Herr Hitler in Germany 
emphasises the fact that the constitutional safeguards may piove 
illusory in practice It seems the whole world is in a melting pot 
The illusion of security is being exposed Parliamentary demo- 
cracy IS being broken to pieces Dictatorship is slowly but 
steadily raising its head in all paits of the world Whatever might 
be the reasons foi all these, the signs are clear Gieat Britain 
has ]ust survived an attack on the hoary traditions of her political 
sjbtem There are difficulties in the United States of America 
and in the South American Eepubhcs Turkey and Persia have 
suriendered themselves to Dictatoiship on the Western model 
In Japan the ruling authority is not the people but a mihtar\ 
Oligarchy Spam has not yet discovered the conditions of sta- 
bility and of security She is now in turmoil Nor is there, as 
Professor Laski points out,^ comfort in other directions So long 
democracy was a pretence, now even that pretence is being aban- 
doned in despair and disgust 


Noi 


can 


[The problem of minon 
ties not confined to Cen 
tral or Eastern Enrope 


the existence of linguistic, religious and 
racial minoiities in many of those States be 
denied The problem of minorities is not 
confined to Central Em ope It is be- 

coming a woild problem Theie is no sense in the theory that 
minor ities only exist where there is a Treaty ’ ’ t The position in 
Italy has been described with particular reference to the newly 


* H J Laski Democracy in Cnsis, pp 39-49 

1 L of N Records of the Sixth Assembly Minutes of the Sixth Committee, 4th 
meeting (P R , pp 64 56) , 
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acquiiecl mmoiities in Tyrol and Istria whose case for protection 
IS as strong as that of the minorities m Poland oi in any Succession 
State The Geimans assigned to Belgium under the Treaty of 
Vei sallies have a right to ask the Big Powers represented on 
the League to show cause why they should not be piotected 
Theie are, in addition, conflicts of language m educational institu- 
tions, m couits of justice and in administration in that country 
Por geneiations the Belgian cultnie was piedominantly Piench, 
to-day Flemish, which was originally a peasant dialect with no 
pietensions to liteiaiy puiity oi excellence, is forcing its wav with 
new ambitions and iiiesistible claims There has been a persist- 
ent attempt at assimilation — ^lecall the pimciples laid down in 
the Belgian constitution of 1830 — but it has failed * Jurymen 
aie not satisfied at piesent meiely with the light to say “y®®” or 
“no” in Fiench oi Flemish to questions put to them Theie is an 
insistent demand for lecogmtion of Flemish m administration, 
in Courts of law, m the Aimy and in higher education The 
Flemish national movement has assiduouslv worked and stubborn- 
ly fought It has succeeded, but the success is not yet complete 
The complete equality of status has not vet been reached 

Fiom Belgium we go to Spam The Basques of Spam are an 
exceedingly stubbom and detei mined race Coeicion has failed to 
lowei their flag oi damp then enthusiasm foi national renaissance 
The problem is complicated by the Catalans who would not 
give up then cause without a fight Eepresentmg as they do a 
cultinally advanced and economically prosperous community they 
look upon the Spaniards as a dead-weight on their peace, their pro- 
gress and their piosperity Their history is the history in a nut- 
shell of all ojipiessed national minorities They have, at some 
period or other, been subjected to a ruthless process of anmhiliation 
— the complete subordination of local needs and leqmrements to 
the overriding considerations of a centialised machmeiy, the de- 
thionement of their past tiaditions and the relegation of their 
language to the position of a peasant dialect There is now a 
reaction — a revolt against power and authority and the growth 
and development of a separate nationalist movement Forces 


* T H Heed Politics of Belgium, pp 8-6 
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ne been set in motion which it is botli difficult and dangerous 
repiess Theie is a gestiiie in the shape of a statute seeking 
give tliem piotection, but it is doubtful whethei it will serve the 
irpose foi which it is intended What a section of the Catalans 
;mand is not meie powei but powei with a vengeance In 
lance also the leaction against assimilation has begun Can 
le completely ignoie the case foi some measuie of administrative 
?^olutlon in favoiii of the Bietons, the Coisicans and the 
lemish? Is theie nothing in the emeigence of a Bietene autono- 
ist paity with a piogramme of government of the Bietons by 
ic Bietons and foi the Bietons? 

Wffieie again is the giound foi hope of the conti- 
Liance of an mtegiated State in the United Kingdom? 
heie aie impoitant sections both in Wales and Scotland 
Inch aie giowing lestless, and a time is likely to come 
hen Westminstei will have to meet the situation eithei by 
3volution 01 by some legislative scheme of fedeiation or by a 
'leaty on the lines of the Anglo-Iiish Tieaty And what of the 
hitish Empiie itself? It includes Whitemen, Biownmen, 
ellowmen and Blackmen Look at its leligioiis vaiiety Theie 
le Chiistians, Hindus, Mussalmans, Buddhists, Jews, Parsis 
nd piimitive and backwaid tribes supeistitious to the core and 
aspicious of outside contiol and supei vision The King and the 
(ueen aie by an Act of Parliament Piotestants wheieas the Empiie 
5 both Piotestant and Catholic As Zimmein points out the 
Impiie “ includes compact Eoman Catholic populations in 
leland, in Malta and Fiench Canada, not to mention a laige 
satteied Catholic population m Austialia and elsewhere It 
acludes in Cypius a community belonging to the Gieek Orthodox 
-huich, and in Canada communities belong to the Uniat 
Ihuich ”* Then the Germanic cultuie is stiongly lepiesented in 
)utch South Afiica, the Latin in French Canada and the Slav 
3 steadily pushing its way to recognition in Western Canada 
Ihe problem of minoiities in India is by itself a huge and 
oimidable pioblem, a subject which has been reseived foi detailed 
reatment in the third section of this woik Suffice it, howevei, 
0 pomt out heie that there is conflict between Indians and 

* A Zunmem The Third British Empire, p 7 

24 


186 


THE PROBLEM OF j\riNORITIES 


Britons There is also conflict between Hindus and Mussal- 
mans, apait from the complications caused by tlie existence of 
minor castes, sects and laces The piesence of the English, it has 
been suggested, is at once a help and a hmdiance in every possible 
scheme of protection, at once a beneficent gift of Piovidence and a 
ciuel cuise of Natuie Mi Macartney not only admits these facts 
but elaborates the issues involved in somewhat great detail The 
pioblem of mmoiities is becoming a world issue and men, states- 
men and supeimen aie all overawed by its size, its immensity and 
its complexity 


What is the guarantee in these ciicumstances that 

ThaB«ator .n .nler ImgmStlC, idlglOlIS and 

national convention for lacial minorities souglit to be secuied im- 

minonties protection in ip, i , j it 

del the rule of law oi statutory declara- 
tions would be sciupiilously observed and effective enforced? 
In such a situation is it not better to appeal fiom the national 
States to a well-oiganised family of nations w'here the constituent 
membeis, still retaining the internal sovereignty which is essen- 
tial to their existence, may solve problems relating to the protec- 
tion of minorities by discussion, persuasion and conciliation? 
The existing system under which a line of demarcation has been 
drawn between Western Europe and the Succession States 
seems to be untenable and it is necessary that all the 
States-members of the League of Nations should be bound 
bv a general international Convention for the protection 
of minorities We are aware that there are States which 


have minorities within then jurisdiction and are bound 
by International Minorities Treaties and that there are 
States which have minorities but have no international obliga- 
tions to protect then rights There may also be States which 
ha^e neither minorities (we have serious doubts on this point) nor 
are bound by Minorities Treaties This difference does not affect 
the usefulness of a general Convention Those States winch are 
not faced with in gent minoiities problems are not obviously 
touched by it On the other hand, a Convention instituted for 
the purpose may be pressed into requisition, subject to the proce- 
dure evolved under the auspices of the League of Nations, for safe- 
guarding the lights of any mmoiity oi groups of minorities in any 



rniNc’iiM.rs UM)r.Ri,MN(. Tin: 'I' hi.atjks 




()l (1)0 1( Mill pive a of fcccuiiiy (o ininoiitics so 

c^^onti.il to (ho ^(al)ilil} of nationally oifiani'^cd States 

Tho inoqn.ihtx in status of (he flill'eicnt menibeis of the 
hea^nio a diawhacK, both fioni political and inoial <-tandpoint 
ll 1 '' inoK' (h.in a diaMbaoK it i^' a danj^ei Av i\r Galvanaiiskas^, 
lopiosentiiifr Lithnania at the Sixth As^eiiibh of the League of 
Aat’on'-. tib'^eived, tlii' “inoial nnil\ among nicinbeis of the Leagnic 
is iinjiossible so loii^ ns lh(‘ so\(Moignty of some of them is ics- 
(iif'ted In highei intoK'sts, whiKt otheis aie nndei no sncli leb- 
tiaints ' This m one of the loasons win the League slioiild make 
a geneial slati'inent and ha\e it iiuoipoiated in a Coinention 
legaiding the jiioteetion of nnnoiities, ini))osing the same duties 
.111(1 i('sj)onsihilitu‘s ujion all (lu* Stntcs-membei s of the Leaene 
in lesped of tin* lacnil leligioiis and Imguistie niinoiitics ” All 
(hat w.is piojKised was lo genei.ihso (ho s\s(em and tlie jiioceduie 
c\ol\od to onfoice it 'Pho jiiojiosnl ad\oeated by the Litlmaman 
deleg.ite enijihasised th(' piincMples of libcity, erpiality and fratei- 
nit\ — tliose jiiiiKiplos whuh inspued Pic'^ident WiKon in concciy- 
ing a l^annh of Xatioiis foi intei national peace and co-opciation 
How tlien could the l^e.igiie ignoie them? It is quite cleai Hint 
that bod\ was sensilile of the desnability of adopting a policy of 
equal and umfoini tieatment tow aids its constituent members as 
would be seen fiom the rtesohilion whicli was adopted at the 
Assembly on Septcmbci 21, 1922 It leads as follow'S 

‘ Tlic Apsembh cxpio^-ses tlie liopc Hint the States ■uliieh nrc not 
bound b^ mi} lo^nl obligntions to tlic Longue Mith icspect to 
minoiities Mill no\cilbcless obsoivc in the trentment of then* 
own racinl, religious or linguistic inmontics nt lenst as high 
u sliindnid of justice nnd toleration ns is required by any of 
the Treaties and by regulai action of the Council ” 

The adoption of that pimciple wutlioiit attempting to cieate 
a sanction behind it seems to be mean- 
Sivca‘’b"y’rp.our'iI'° ingless paiticulaily wdicn its execution in- 
volves a ceitain measnie of diminution 
of tile soveicignty of the States concerned Neither tlie 
minoiities in geneial noi those States-membeis of the League 


* 0 J , February, 1926, p 295 
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winch aie bound by International Ticaties are satisfied with a 
uieie lecommendation and that for good leasons They 
demand vincula 'juncs from all the membcis of the League 
There are records to show tliat representatives of minorities, 
especially those, who aie not protected by International Treaties, 
have, since the inauguration of the League of Nations, harboured 
feelrngs of mistrust and suspicion Since 1925, they have met 
annually in Congress at Greneva for the purpose of exchanging 
views and formulation of demands Tlie first Congress claimed 
for all minoiities freedom of education, oppoitumties of economic 
development and local autonomy The second developed these 
demands into the form of a detailed Petition of Eights ^ In 1923, 
the Twenty-first Confeience of the Inter -Par liamentaiy Union 
which met at Copenhagen formulated a declaration of the rights 
and duties of minorities To that declaration a resolution was 
annexed winch is important for our puipose The resolution 
was to the following effect 

‘‘ In view of the desii ability of bunging about the adoption, as 
pnnciples recognised by international law and by the consti- 
tutional law of States with a representative system of Gov- 
ernment, of fundamental rights and duties of mmonties of 
race or religion 

" The Twenty -first Inter-Parliamentary Conference asks the groups 
to lay before their lespective Governments the accompanying 
declaration of the rights and duties of nainorities 

“ And requests the Inter-Parliamentary Bureau to transmit the 
said declaration to the League of Nations with a view to the 
draftmg of a general Convention between the States on the 
basis of the pnnciples set forth m the declaration ” 

Nor IS this idea confined to the Inter-Parliamentary Union 
only In 1923, the Federation of the League of Nations Societies 
which has already been referred to, invited the attention of the 
States-members of the League to the resolution adopted in 1922 
and called on them to realise its object eithei by accepting 
mmoiities Treaties oi by effective internal legislation In 1925, 
it uiged the necessity of laying down a geneial international statute 


* Mair The Protection of Minorities, Chap xm, 



PllINCIPLES tJNDERLYING THB TREATIES 


189 


of “ the lights and duties of mmoiities ” along lines of the 
Minoiities Guarantee Treaties Three years later it emphasised 
that the existing principles of minorities protection should be 
inserted as the goveimng principles of the Covenant 

Is the demand for a generalisation of the present Treaty sj'S- 
tem unreasonable and extravagant? Is Lord 
justified nr seeking to strike tenor bv 
speaking of the “ obstreperous Welsh- 
man?” Where is the ground for the gloomy forebodings of M 
Hymans of Belgium? There is no attempt to deny that minorities 
in all parts of the world ought to have the opportunities of national 
development On the issue, however, as to whether they should 
all be placed under international control doubts have been ex- 
pressed and fears and anxieties entertained One has heard the 
voice of Cleamanceau being echoed m the writings of experts We 
find, for example, Mi Macartney, who admits that the problem is 
one of woild-wide significance, stating in all seriousness that the 
peculiar circumstances of some European States made the protec- 
tion of then minorities ” genuinely a matter of international con- 
cern, thus giving the League a locus standi for acting, m further- 
ance of rts own mam object, which is the maintenance of the peace 
of the world This is a thesis which the author himself seems to 
have demolished m the earlier paH of his excellent work in which 
he has examined the position of minorities in Italy, Fiance, Bel- 
gium and the United Kingdom Besides, the suggestion that the 
object of the Minorities Treaties is the maintenance of world peace 
and not the protection of minorities as such is rathei much too 
sweeping 

It is further difficult to concede, assuming that Mr Macartney 

Tie B,g Power.' icg.i P>'ipose of tile Treat- 

unmurnty gives cause les, that international peace is the concern of 
for anxiety Poweis and not of small States and 

that peace depends on the latter ’s submission to dictation f^<^^ 
outside and the former’s absolute, moral and legal immunity f^'^^ 
the jruisdiction of the League It has been aigued hy the saiue 


* G A Macartney National States and National Minonfies, PP 
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authoi that tlie “ effective lesnlts of the League’s work to ilate 
haA^e pioA^ed disappointing Ho goes fnithoi and says Hint 
“ they have been paiticiilaily disappointing in the cases of tliose 
minoiities who had no fiiend at couit (? e , on the Council) ” 
If that be the achievement of tlie League duiing its fouiteen or 
fifteen yeais’ AAmkmg, then the case is complete for abolition 
of the system altogethei and not foi the existing pimciple and 
pobey of disci imination At any late, it calls foi a thorough le- 
exammation of the system '\¥hat, however, is cleai is 
that minorities, except in Turkey, where they aie ap- 
paiently woiking undei the piessuie of the State, aie anxious 
not only to have the system retained but extended The States 
bound by international guaiantees aie not so much opposed to the 
Tieaties and the pimciples mcoi'porated theiein as to differential 
tieatment as between one State-membei of the League 
and another Then it is suggested that generalisation 
AAnuld weaken the scheme of piotection and reduce ad- 
vantages Avhich minoiities undei Tieaty piotection would enjoy 
inasmuch as the Big Poweis, who aie conscious of their lespon- 
sibility foi the special position of the tiansfeiied minoiities, will 
not take their woik seiiously and earnestly when under geneiali- 
sation they Avould constantly feel that they might have the 
“ tables tmned upon them ” Theie is not, it is contended, suffi- 
cient coinage in the League and it will completely vanish into the 
thin air when all the members of the League will be brought under 
a geneial scheme of piotection Impudence is not courage and 
the woild will gam if the Big Poweis are made to realise that the} 
have as much moral and legal obhgations to an International 
Assembly and a World Coml as the Succession States 

The only appaiently sensible aigument adduced against 
The scheme of generaii- geneialisation IS that it may give use to 

difficulties involved in the question of immi- 
Bon giation Will immigiants, foi instance, 

be entitled to international piotection of the type and 
natuie provided in the Tieaties^ We lecogmse that their 
position is diffeient from that of “ autochthonous populations 


C A ivlacartnej National States end National Minorities^ p 491 
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tiaiisfeiied to alien soveieignty by Tieaty ” It is suggested that 
one of tbe lesiilts of an attemjit to extend the piovisions of tbe 
Ticoties to immigiants Avoiild be to diy up the stream of immi- 
giation and thus confiont the woild with a new and vastly com- 
plex pioblem, foi eveiy State which at piesent in theoiy and piac- 
tice enjo3^s the absolute disci etion to deteimine the composition of 
its people, would feel in/slined to lestiict foieign immigration un- 
duly and add complications to the puzzles of an alieady distiessed 
woild The only altei native to such a situation, it is pointed out, 
would be to define sufficiently tlie scope of the Tieaties and 
place the immigiants outside the pin view of tlie League To that 
the answei is twofold In the fiist place, a geneiahsation of the 
Tieaties does not necessaiily touch the question of immigiation 
In tlie second place, it is oiii conviction that if the League has to 
piove effective as an instiiiment of international peace it cannot 
aftoid to slink the issues aiisiug out of migiations of populations 
fiom one pait of the woild to anothei Of coiuse, the piesent 
juiisdiction of the League is confined to certain minoiities tians- 
feiied to alien soveieignty by Tieaty But theie is no sense or 
logic in such aitificial lestiictioii of its functions In 
the mteiests of woild peace and effective minoiities piotec 
tion the League system should be applied to all lacial, linguistic 
and religious minoiities of diffeient States, no mattei whethei they 
aie immigiants as Indians in the Biitish Dominions and Colonies 
01 constitute an mtegial part of the community such as the native 
laces in South Afiica, and Mahomedans, Anglo-Indians, etc , in 
India, or a transfeiied minoiity as the Geimans in Poland 
It may detiact fiom the soveieignty of the individual nation- 
states and involve a i e-statement of the geneial theoiy 
of soveieignty Theie is no meaning m a catchwoid, 
sometimes it pioves dangerous Theie is something greater than 
national soveieignty and it is the peace, piogiess and piosperity of 
mankind Has not the application of the Austiman theory of 
soveieignty pioduced hoirible lesults in some cases? Have not 
State vanities led to manslaughtei of the ciuelest and most infh- 
less type? 

In view of the peisistent clamour on the part of the mmon- 
ties foi the piotection of then just and legitimate lights m diffei- 
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ent paits of the woild and of the reluctance on the pait of the 
States bound by the Tieaties to enfoice effectively the piovisu/us 
contained theiein unless the Big Poweis in the League accept like 
obligations in lespect of then minorities, it is difficult to 
suppoit the contention put foiwaid at the Sixth Assembly of the 
League by M Hymans of Belgium that the pioposal to create a 
general Convention is a dangeious one ^ We cannot see hou 
the institution of a system of this nature can become a permanent 

cause of internal troubles and disputes and 
ultimately to international conflicts as 
appiehended by the Belgian delegate 
We have leasons to believe that it mil safeguaid internal security 
and international peace lathei than pioduce internal deadlocks 
and international conflicts Justice and equality must be the 
liasis of moial peace Voluntaiy co-opeiation rathei than foiced 
obedience can ensuie it The ideal of the League should not be 
peace alone but peace based upon justice It is the duty of the 
League not only to assert the pimciples of justice but also to con- 
vince nil its constituent membeis that justice is being done 


• 0 T , Fol.nnn, laiC, p 2X) 
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Part II 

CHAPTER Yin 

Safeguards in U S A , Switzerland, Ge 
I t has already been stated that the Mi 

Where imnonties safe DOt apply tO a large DU. 

of winch aie members 
^e&gae Nations That does i 

til at those States have no mmoiitics within 1 
th<} problem of piotection of those minorities 
them In none of those States has the probl 
tieated exactly along lines similar to those 
adopted in the Minorities Treaties But i 
stated and adopted m their constitutions 
rights which secuie to all citizens iirespecti 
gioii or language, general safeguards ag 
tyianny by the majority communities 
have made special provisions for the pr 
and leligious rights of minorities It r 
that all those safeguards foim part of the 
countiies conceined and have no internatio 
It IS pioposed m this chapter to discus 
The position in four dif* minorities safeguards > 

[erent countnes CraciBS* in the WOlld, t 

of America, the Swiss Confederation, the G 
Russian Socialist Pedeial Soviet Republic I 
United States was boin of war Prior to t 
the States that later came to be known as 


* “ Democncy " la a much abused term Aristotle 1 
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tliirteen m numbei, had been separate and autonomous 
Biitish Colonies, each with its own distinct history and 
antecedents People belonging to different races and pro- 
fessing distinct types of the Christian faith came together 
and formed a common Union Besides, scattered all over 
the States aie a laige number of Indians and negroes much 
infeiior to the Euiopean laces in the scale of culture and civihsa- 
tron The Swiss constitution is specially important in this con- 
nection because it deals with a population who speak four different 
languages and further because some of those peoples, namely, 
those who speak German, are Protestants while the rest are Boman 
Catholics The mam leason why Germany and Bussia deserve 
special treatment in these pages is that they are two of the most 
important post-M^ai Eepublics — countiies which had for centuries 
been governed by autocratic despots and in which the entire 
citizen body had been subjected to reckless and drastic laws, 
decrees and ordinances 

USA. 


The problem of minorities in the United States as elsewhere 
tfohonaiity fd <he ^=0 t>e discusscd With reference to the 

law of nationality obtaining there, for that 
' law is generally the basis of the rights of citizenship, as we have 
seen in the case of those States which have accepted the ^Minorities 
Treaties The point becomes clear when it is remembered that 
m nil States citizens and aliens are not treated on terms of perfect 
equality in all matters and that the latter, whatevei might be their 
religion, race or language, are, as a general rule, es^cludcd from 
certain rights and privileges which are enjoyed by the former 
. r The law of nationality of the United States * defined in the 

ltd kw bt iafionaiity in 1790 was passed in accordance with 

u SJ^ ^ reBtriotion* oa Article 1, Section 8, of its Constitution 

nonwinte peopled pi ip 

^ framed a year before, authorizing Congress 


d-efmStiy feaS rfe-frerted t6 didtiiorshlp In fict, if not etnctly in law The Enriaiiin 
Soviet Efepdhlio tsgin ds tte dictatoi'stip of the plxilefanat tti remains so, but (Sertein 
corisfitildonai chafa^dd recently intfodnced are hkely to ralde the ihdlvidnal m the 
^ Hnssi&n ficdid 6f clviilsdtioti dfid ddiSiodraoy The Swifis CdPfederAtlon deed not tend to 
react BO ^faiolfly t6 n6w pt&ses dhd idtttead cliilgg to ite old ideal 

^ NSfidnSlii^ Litvs, by S'lddmiy aP3 fihdfedfi, pp 6’^8-76, 68S'9{f, 
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to establish “ an uniform law of naturalisation The Act pro- 
vided that the rights of citizenship should not extend to persons 
wht'se fathers had never been residents in the Umted States, that 
a ‘ ‘ free white man ’ ’ who had resided there foi two years should 
be naturalised and that the children of the citizens of the Umted 
States who might have been boin beyond sea or out of the limits 
of ihe Umted States should be treated as natuial-born citizens 
Two years’ residence required by the Act was raised to five years 
m the first instance, and subsequently, to fourteen years by the 
Act of 1798 Again, the Fourteenth Amendment to the Consti- 
tunon lays down that all persons born or naturalised m the 
Umted States and, subject to their jurisdiction, are “ citizens 
of the Umted States and of the States wheiein they reside ” The 
amendment had thrown open both National and States citizenship 
to the freed Negroes, and in the Slaughter House cases* decided in 
1873 the Supreme Court declared its “ pervading purpose ” to 
be the overruling of the Bred Scott case in so far as that decision 
had demed the Negroes the status of citizenship 

The applicability of the provisions to other races was 

judicially tested when Chinese and other 
The^nght of imtaraUBs- j^gi^tics Were deprived of the right of 

naturalisation and then of entry into the 
Umted States In Umted States v Wong Kim Ark the 
issue raised was as to whether children of non-citizens, 
if “ born in the United States,” were entitled to the rights and 
privileges of citizenship from which then parents had been rob- 
bed The question was answered in the af&rmative by the 
Supreme Court and Wong Kim Ark was granted the right of entry 
of which he had been illegally deprived It was held that besides 
children and members of the Indian tribes who stood in a pecuhar 
relation to the National Government the phrase ” and subject to 
the jurisdiction thereof ” excluded two classes of people only, 
namely, children bom of alien enemies in hostile occupation, and 
children of diplomatic lepresentatives of a foreign State t These 
laws supplemented as they were by subsequent legislative 


* 1C Wallace, 86 a878) 
t 169 Umted 'States, 649 (1898). 
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enactments on the subject practically give us a full measure of 
American citizenship Large and wide powers have been 
conferred upon the Court regarding the issue of papers 
or letters of citizenship to foreigners. The general pro- 
cedure IS that an alien must appear m person before the Court 
accompanied by two witnesses, and answer questions put to him 
\\: the Naturalisation OlBScer oi by the Presiding Judge He has 
to satisfy the couit about “ his record , . his knowledge of 

.\merican government, his views on social and political orgamsa- 
tnns and his leadmess to perform the obligations of citizenship ” 
He IS admitted to American citizenship should the Court certify 
that it was satisfied with his record, his knowledge of the constitu- 
tion, etc Under the law of June 2, 1924, all non-citizen Indians 
born within the territorial limits of the United States, are admitted 
to the rights of citizenship of the United States The grant of 
such citizenship does not impair or, in any way, affect their title 
to tribal or other property * But a petitioner for naturalisation t 
has to satisfy the competent authorities that he is " a white per- 
son or of Af ncan nationality or of African descent ’ ’ and not a 
polygamist, nor a believer in the practice of polygamy and that 
he IS able to speak the English language He has, further, for the 
purpose of being admitted to American citizenship, to declare his 
renunciation, absolutely and for ever, of fidelity to any foreign 
prince, potentate, state, or sovereignty, and his intention to reside 
permanently in the Umted States 

^ Two points seemed to have emerged from the deci- 

sion in the Slaughter House cases Eirst, restrictions are 
imposed upon a large number of Indians and ether on- 
ental races such as the Chinese or the Japanese m the 
matter of acqmsition of American citizenship. Secondly, in 
order to acquire it, one has to renounce one’s previous nationality 
In the Wong Kim Ark case the Court, however, refused to accept 
the interpretation of the clause ” subject to its junsdiction ” 
given in the earlier case of 1873 and observed that “ to hold that 
the Fourteenth Amendment of the constitution excludes from 


* 4S stat 2BS 

f 84 stat 696, 40 Stat 643, and 44 Stat 709. 
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The pnvilege of the 
wnt of habeas corpus 
provision against the Bill 
of Attainder. 


citizenship the children born in the United States of citizens or sub- 
jects of other countries, would be to deny citizenship to thousands 
of persons of Enghsh, Scotch, Irish, German or other European 
parentage, who have always been considered and treated as citi- 
zens of the Umted States ” It undoubtedly marks a substantial 
improvement on the old practice 

After having defined the law of nationality and the various 
methods of its acquisition, the framers of 
the American constitution conferred under 
sec 9, clause 2, the privileges of the writ 
of habeas corpus on all citizens. The writ 
had been greatly abused in England by 
means of special Acts temporarily suspending the privileges mher- 
eiit m it * The American people, bitterly conscious as they were 
of the flagrant breaches of the privileges, proceeded to lay down 
that the writ must not be suspended except m the case 
of rebellion or foreign invasion The law, however, did 
not make it clear whether Congress or the President 
should exercise this suspendmg power in exceptional circum- 
stances The issue has been settled beyond doubt by a ruling of 
the Supreme Court accordmg to which Congress alone possesses 
such right The same section provides that no bill of attainder! 
shall be passed It may agam be recalled that this method had 
been frequently resorted to in England for the purpose of con- 
demnmg a person who could not be convicted by a jury and in 
accordance with due process of law Earl of Strafford, one of 
Charles I’s advisers, was executed under the provisions of the 
Bill 

Under Art. "VI, Sec 3, the Senators and representatives, 
„ , , members of the States Lemslatures and all 

No religions test required a • j i xi e 

for admiBBion to Federal cxecutive and judicial oflicers, both of the 
appointments Federal Government and of the constituent 

States, are bound by oath or affirmation to support the constitu- 


* Mnnro Tlie Constitntion of the United States, p C8 

t A hni of attamder is a legislative measure vhich inflicts penaltj vrithoui judicial 
tnaL Such legislation v^s invented m England and the first measure of the Hud vrzs 
passed by Parliament in 1459. It yrzs frequently resorted to under Tudore and Stuarts 
because it afforded an easy vray to get rid of *' underirablef - 
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tion So fai as appointments to any office or public trust under the 
Government of the United States aie concerned, no religious test 
IS required or insisted upon as a qualification for admission Tt is 
clear that this paiticular provision against religious test 
applies only to the Fedeial Government and not to the 
States, although the oath to support the constitution is 
binding upon public servants under both the admmistra 
tions It IS difficult to understand why the law foibidding the 
piovision of a religious test was not made uniform m the case of 
all Uedeial and State officials It may be borne in 
mind that in 1787 some States had insisted upon their officers 
taking a particular form of oath which was identical, for all 
piactical purposes, vuth a religious test That practice was not 
disturbed by the frameis of the constitution We are told that in 
practice almost all States have long since abolished this pernicious 
discrimination on grounds of religion in the matter of public 
employments * 

Students of American constitutional law must have noticed 

. Saiegiiatde against re ^n Outstanding defect in the original consti- 
hgibuB ' inequaUfy tution in that there was deliberate omission 

of safeguards for religious freedom and religious equality 
'Jefferson felt it very keenly and was reconciled when Madison and 
others assured him that the defect would he removed by amend- 
mehts of the constitution The first amendment put mto opera- 
tion in 1791 imposed xestiictions upon Congress and not upon 
the States in respect of the Government establishments of religious 
bodies t According to that amendment, Congress is not entitled 
to make any law in this regard, but there is nothing preventing 
the States from doing so, and there are certain States which aid 
and encourage sectarian schools by liberal grants out of the public 
exchequer The same article provides that Congress shall not 
promulgate any law prohibiting the free exercise of religion theiebv 
° securing to all American citizens legal and constitutional immu- 
nities from interference by the Government in respect of then 
rehgious rites and observances Noi has ihe Fedeial legislature 


* Munro Tlje ppBstitjition (jf |,lie United States, pp 128 29 
+ Ihtd, pp * T . ' ’ ' 
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power to make laws abridging oi curtailing- the fieedom of spOech 
or of the Press and the right of the people “ peaceably ”* to meet 
and assemble and call upon the Government to redress their griev- 
ances. 

The next eight ai tides of the amendment f deal with what 
, may be called the charter of fundamental 

A charter of fundamen- , , mr 

tai rights for the rights of the people The charter secures to 

them the right to keep and beai arms and 
guarantees inviolability of their dwelling houses and gives them 
protection “against unreasonable seaicbes and seizures of their per- 
sons, papers and effects ’ ’ It gives them protection of life and pro- 
pel ty which cannot be taken away without “ due process of law “ 
It gives the accused persons in all ciiminal prosecutions the right 
to speedy and public trial by an impartial jury of the States and 
districts wherein the alleged crime shall have been committed and 
to nave the assistance of counsel for their defence It further lays 
down that excessive bail shall not be required, that excessive fines 
sh ill not be imposed and that cruel and unusual pumshment shall 
not be inflicted and that piivate piopeity shall not be taken for 
public use without ]ust and adequate compensation Provision 
IS also made that no soldier shall m time of peace be quarteied 
in any private house without the consent of the owner, nor in time 
ol war except in a manner to be prescribed by law The idea 
underlying the formulation of a charter is borrowed from Enghsh 
hntoiy which in its early stages afforded striking examples of 
flagrant breaches of the common law lights The fiamers of the 
American constitution were prompted by a desire to provide against 
the repetition of executive excesses in their country mteifenng 
witli the rights and liberties of their citizens Paradoxical though 
it may sound in view of the American experiment, the people in 
the United Kingdom continue to depend for their fundamental 


* The expression “ peaceably ” is exceedingly vague and is open to different inter 
pretafions by different persons But the fact that in the United States the ulti 
mate decision rests with the judiciary in what may be called test cases cons 
tir_tis some guarantee agamst executive lawlessness on the ‘‘ peace ” plea 

i Select Constitutions of the World, pp 692 93, Munro The ConstituUon of the 
United States, pp 138-48 The amendments were passed by Congress on the 25th Septem 
her, 1789 and ratified by three foprfbe pf ^h? States on the Xst December, 1791 
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rights not so mucii on legal instmmentB or statutory pro’^iions as 
on judicial decisions. 

The Thirteenth amendment* provides that slavery or involim- 

ProTZBionB safegnardmg Servitude, cxcept by -way of pumshment 
the mtereets of the for Crime or cnmes 'whereof the party con- 

cerned shall have been duly con'victed, shall 
not be permitted 'within the United States or in any place subject 
to their jurisdiction f Congress is authonsed under the article 
to enforce the law by appropriate measures On the strength of 
that provision it has often attempted to compel the Southern 
States to refrain from passing discriminatory laws against the 
negroes, but not with anything like a substantial measure of 
success The Supreme Court has held that Congress is not 
anthonsed by law to interfere "with the States in this regard 
It should, however, be noted that the Court has sought to nullify 
Federal measures not on the ground that, m its judgment, the per- 
sons for whom the guarantee is intended, should not receive effec- 
tive protection but on the ground that the Federal legislature has 
acted in excess of the powers delegated to it under the constitution 
and encroached upon the legitimate functions of the States to 
whom the “ police power ” belongs The exact measure of pro- 
tection contemplated in the amendment was tested on the passing 
bv Congress of the Civil Eights Act in 1866 before the adoption of 
the Fourteenth Amendment which sought to ■wipe out all burdens 
and disabilities, “ the necessary incidents of slavery, constituting 
its substance and visible form ” and “ secure to all citizens 
the same right to make and enforce contracts, to sue, be parties, 
give evidence and to inherit, purchase, lease, sell and convey 
property as is enjoyed by white citizens ” Doubt was ex- 
pressed by high authorities on the constitutionality of the measure 
particularly by the President who said that the provisions “ inter- 
fere with the municipal legislation of the States an absorp- 
tiun and assumption of power by the General Government which, 
if acquiesced m, must sap and destroy our federating system of 
limited povsers and break down the barriers which preserve the 
rights of the States ” 

’ panned in Febnjary, 1865 ond ratified in December, 1865 
* f Select ConstitutionB of the World, pp 694 95 
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r The issue was, what were the incidents of slavery^ 

It was decided by the Supreme Court in 
The incidentB of Biavery the Civil Itights cases which arose un- 
der the second Civil Eights Act of 1875, 
and an attempt was made to define the scope of both the 
TJurteenth and Fourteenth Amendments Under the Thirteenth 
iVmendment Federal legislation could be “ direct and primary ” 
in so fai as it was “ necessary and proper to eradicate all forms 
and incidents of slavery and involuntary servitude ’ ’ whereas under 
t)ie Fouiteenth, it can only be “ corrective in its character, ad- 
diessed to counteract and affoid lelief against State regulations 
or pioceedmgs The cases were instituted by nrit of error by 
coloured persons, who had been denied accommodations in inns 
and theatres, and m one case in a woman’s car on a certain rail- 
road It was argued that if Congress could provide the punish- 
ment of the hotel propiietor who had refused to lease out rooms to 
a negro, there was practically no limit to possible applications of 
Federal power The question foi deteimination was whether Con- 
gress liad power to legislate for the obliteiation and prevention of 
slavery with all its badges and incidents, and if so, whether the 
-denial to any person of admission to the accommodations and 
piivileges of an inn, a public conveyance or a theatre, subjects 
that peison to any foim of seivitude or slavery prohibited under 
the relevant Amendment The Couit held that such an act of 
refusal had nothing to do with slavery or involuntary servitude, 
and that if it violated any right of the aggrieved party, his remedy 
lay in the laws of the State concerned It was further decided 
that if the State laws were adveise to his rights and did not protect 
him, then only recoui'se could be had to the corrective Federal 
legislation under the Fourteenth Amendment The prohibition 
intended was against State action or action sanctioned by the State 
*nd not private measures against which the aggiieved party must, 
in the first instance, seek the piotection of the State laws t 

According to the Fourteenth Amendment,:]; no State is per- 
mitted to make or enforce any law abridgmg the privileges or 

^ * 109 United States, S G888). v 

\lbtd _ > 

1 Passed in June, 1866, and ratified in iTply, 1868, _ I' , 
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im hi unities of the citizens of the United States or deprive any 
'^person of life^ liberty or pioperty without due process of law or to 
"deny to any citizen within its jiiiisdiction equal protection 'of blie 
law ^ Thus disci immati on based on lace, colour or religion in 
'the matter of civil libeities is luled out Under Article IV, sec- 
tion 2, clause 1, the citizens of each State are assured all privi- 
leges and immunities of citizens m the scveial States f The second 
'pait of section 2 of Art XrV| was calculated to prevent tbe 
Southern States from depriving the negioes of the right to vote at 
■the election of public seiwants by ]uoposmg to i educe the prescribed 
propoition of fedeial representation of the State oi States which 
excluded the negroes from the suffi age § But the power reserved 
to Congress has not been effectively exercised against the offending 
'States. 


One of the most important piovisions made for the purpose of 
;; piotectmg the lights of minorities is con- 

ta bf StaiFef 5 abndgS Gained m Alt XV, section 1 of the constitu- 

on rebgious or colour which lays down that the right of Cltl- 

grounds ^ ® 

‘ zens to vote at elections shall not be denied 

,01 abridged by the Federal Government or by any constituent State 
on grounds of race, coloui or previous condition of seiwitude, Con- 
'^ess having power under this aiticle to make appropriate legisla- 
^‘tion This law was promulgated in oidei to protect the negroes 
against encroachment on their franchise by any particular State or 
by the Umted States of America There have been occasions when 
liha Supreme Court was called upon to mtervene m cases of viola- 
tion of the provision Munro is of opimon that “ of all tbe 


• Munro The Constitution of the United States, pp 0L56 66 

t Select Constitutions of the World, p 691 

+ Eepresentatives shall be apportioned among the several States accordmg to their 
rpapective numbers, countmg the whole number of persons m each State, excluding Indians 
not taxed But when the right to vote at any election for the choice of the electors for 
President and Vice President of the USA, representatives in Congress, the execntiie 
■dbd Judicial officers of a State, or the members of the legislature thereof, is demed to any 
^ th^ mam inhabitants of such State, being 21 years of age, and citizens of the Umted 
date's, or in any way abndged, except for participation in rebelhon or other crime, the 
basis of representation therein shall be reduced m the proportion which the number of 
Boch male citizens shall bear to the whole Bt&nbfer of mile citizens of 21 years of age in such 
State 

§ Munro The Uohstifntion of the Umted* * * § Btates.'pp T66-67, 
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DroYisions in the Constitution or its amendments, this one has been 
the most freely honouied in the hi each ”* Neither Congress nor 
the Supreme Court has been able to pi event some of the Southern 
States from acting in defiance of the law 

The picture, however, will not be complete unless attention 
IS drawn to the manner in which the consti- 
tutional safeguards contamed in those amend- 
\ ments have been in fact rendered null and 

void In_ a Series of important cases the Supreme Court 
has held ' that the safeguards incorporated m the Four- 
teenth Amendment, as has already been mdicated, were 
guarantees , 'against acts or measures of the State or officials 
presumably acting on behalf and in the name of the State and were 
not intended to restrain or punish indjividual offenders t If, there- 
fore, a negro complained that his right had been en- 
croached upon in a particulai case, it was for him to 
shov that the action complained of was by the State or 
bv some State officer acting under State authority Nor 
is the negro assured of equality of treatment in respect of the 
personnel of the jury by Court decisions A West Virginian law 
was of, course eontested with success on the ground that it confined 
tile rights of jury service to whites :|; In another case arising out 
of a taw of Delaware the same principle ‘ ‘ of immunity from in- 
equality of legal protection either for life, liberty or property ” was 
Upheld § But the protection thus affoided does not apply even 
against an all-white jury unless it is proved that the appomtment 
of the jury was deliberately discriminating against the negro An 
impanelling officei may easily succeed in uniformly ousting the 
negib from the juries by appearing so careless that he just inad- 
vertently finds his Juries composed consistently and uniformly of 
whitemen For that “ inadvertence,” as Professor Mclaughlin ob- 
serves, there is piobably noTegal remedy 1| 

1 

* Munro The Constitation of the United Stattes, p 169 

I United States v Cnuksl ank, 92 U S , 462 (1876) , Civil Eights Cases, 109 U S , 

J (1883) , Virgiiua c Eivetf, 100 U S , 313 (1880) 

t Strander v West Virgiria, 100 U S , 303, 310 (1880) 

§ Neal V Dele-wane, 108 US, 370 (1881) 

H Andrew C Mclaughlin^ A Constitutional History pf the United States, p 725; 
VirginiB t) Eives, 100 U B , 3l3, 322-323 (1^80) ' 
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There are also other kinds of discnmmation against 
tlic negroes An attempt has, for e.v 
Sn ample, iDcen made to set them aside 

as a sepal ate class and the classifica- 
tion involved, which appaiently is not offensive but humi- 
liating to a degree m actual effect, has been lepeatedly defended in 
the court It has been held that mere classification does not 
Icpiive the negioes of “the equal piotection of the law guaranteed 
m the ffouiteenth Amendment and that the illegality occurs only 
where classification does not lest upon any reasonable basis but is 
essentially aibitrary In Plessy v Fergnsson the issue raised 
was the constitutionality of a Louisiana statute regarding railroad 
companies piovidmg sepaiate'but equal accommodations for white 
and coloured peoples It was known as the Jim Crow Car law 
The measure w^as declaied valid, and in dehveimg the judgment 
Brown J lemaiked “ The object of the amendment (fourteenth^ 
was undoubtedly to enforce the law but in the nature of things it 
could not have been intended to abolish distinctions based upon 
coloi or to enforce social as distinguished from political equality or 
a commingling of the two races upon terms unsatisfactory ' to 
either ’ ’ Attention was further called m the judgment to the pro- 
WLSion for separate schools for white and coloured pupils which had 
been upheld by State Courts in several Northern Stdtes We -are 
seriously asked to bear in mind that ‘ ‘ if one race be inferior to 'the 
other socially, the constitution of the United States cannot put 
them upon the same plane,” and one should not forget that 
it IS a judicial pronouncement and not a politician’s bluster i 

The validity of classification has been recogmsed and up- 

held by the courts also in respect of matters educational 
A State 18 competent to prevent a private school from 
imparting education to white and negro children together t 

In certain circumstances m which it is difficult to ex- 

pose the intention of a discriminatory measure and to 
challenge classification a school district is enabled to spend even 
public money upon the maintenance of an educational mstitution 


* Lrndsley o Natnial Carbonic Gas Co , 22Q US, 61, Va'lQ (1911) 
t Berea College r. Kentndby, 211 U 8 , 46 (1908) 
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exclusively for tiie children of the whites * It may be that the 
courts wiU not uphold acts of glaring discrimination or validate 
uidnii “ classification,” but the onus of proof lies on the ag- 
grieved paity and it is extiemely difficult to discharge it with the 
result that the judges are tempted to sanction and sanctify the 
” coloui ” deciees of the white politicians . . 


Equally futile in effect has been the safeguard in 
connection with the basis of Federal 


iTlie " futility of the 
franchise safeguard 


lepresentation and the conditions of its 
reduction Y\nien the Southern States 


ueie restored they were required to fulfil conditions almost 
similai to those presciibed foi Arkansas It was laid down in the 
case of the latter that its constitution ” shall never be so amended 


or changed as to deprive any citizen or class of citizens of the United 
States of the light to vote who are entitled to vote by the consti- 
tution heiein recognised ” It is not for us here to discuss the fair- 
'ness or the constitutionality of this provision or the liihitations of 
the State right which it involves But as has been suggested, it 
\Vas intioduced obviously to piotect the lights of the coloured 
peoples We are brought face to face with an anomaly when this 
is read along with the power guaranteed to the individual -States 
to modify then fianchise laws provided any such modification 
entailed no discrimination based on colour, race or previous condi- 
tion of servitude It produced its inevitable consequences Some 
of the Southern States proceeded to presciibe suffrage qualifications 
which were m conflict with the so-called ” fundamental condi- 


tions ’ ’ but apparently not with the provisions contained in the 
fifteenth amendment It was, for example, laid down in the 
constitution of Mississippi (1890, 1892) that every voter must he 
able to read any section of the State constitution or must be able to 
interpret it Although the condition was applicable both to whites 
and coloured peoples, it was the ” blacks ” who were generally 
'found to be incompetent under the law by the election authorities 
to enjoy the right to vote The issue was now and then brought 
before the courts, and in Wiliams v MississippvK it was held that 


1 ^ - 

♦ Churning v Country Board of Education,' 176 U S, 628 (1899) 
t 170 U 8 , aia, '226-(1898), 
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th6 constitution and Statutes of Mississippi had not, on tJie face of 
it, disci inimated between the races. The court, however, had 
to admit that they left a dangerous loophole for what it 
was pleased to call the “ evil ” in admimstration We 
have also on the authority of Cooley, a recogmsed authonty on 
the subject, that ‘ ‘ the reqmrement of a capitation tax or of ability 
to read IS not a denial of the suffrage ’ ’ If the insistence on such 
qualifications decreased the number of voters in a State, that 
State’s quota of repiesentation in the Federal legislature could alj^ 
be reduced undei the constitution provided Congress could deter- 
mine the actual basis for such representation What is significant 
'IS that for forty years the power has remained unused and that the 
politician and the man in the stieet have alike managed to forget 
it 

The clauses ‘ ‘ due process of law ’ ’ and ‘ ‘ the equal protection 

of the laws ” often perplexed the lavman and 
mat w •• <iae process of lawyer guessing as to their junstic 

incidence They opened up a vast and 
unexplored region of judicial activity In Hurtado v People of 
Cahforma* the Supieme Court quoted with approval the language 
of Webster who defined the “ general law ” as being a “ law which 
hears before it condemns, which proceeds upon enquiry and 
renders judgment only after trial ” so “ that every citizen shall 
hold his life, liberty, property and immunities under the protection 
of the general laws which govern society ” t It was held therefore 
to exclude, as not due process of law, acts of attainder, bills of pains 
and penalties, acts of confiscation, acts reversing judgments, and 
acts directly transferring one man’s estate to another, legislative 
judgments and decrees, and other similar special, partial and arbi- 
trary exertions of power under the forms of legislation The 
court, however, denied that “ due process of law ” was meant or 
intended to include, ex vt fernimi, the institution and procedure 
of n grand jury in every case or m each and every State In a 
more recent case Ivir Justice Brewer| conceded that a full discharge 


• 110 Dnitca States, 61G (1884) 

} 4 Wheaton, 618, 681 

5 B«tz c. Michigan, 188 U 8 , 605, 607 (1908) 
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of their duties sometimes compels boaids or officers of a purely 
mimsterial chaiacter to deteimine questions of a legal or extia- 
legal nature and that due process is not necessarily judicial pro- 
cess But it was made definitely clear that when fundamental 
rights weie involved the appeal lay to the judiciary on the question 
of the constitutionality of either piocedure or lesult Tn the deve- 
lopment of American admimstiatwe law there have often been 
conflicts between administrative necessity and the innate propen- 
sities of the courts to uphold law and vindicate justice The courts 
might have shown some lelaxation in respect of forms, but not cer- 
tainly, in respect of the substance of judicial protection They 
have by no means smiendeied to administrative officers the right 
to determine whethei their decisions or the method and procedure 
adopted by them constitute due process 

On the judicial interpretation of “ the equal protec- 
tion of laws ” the case of Plessy v 
n^^of^the Fergnsson has alieady been cited The 

classification of railway compartments is 
bv itself not repugnant to the protection guaranteed in 
the Amendment unless of course it was found to be essentiallv 
arbitrary In an earlier case* the Supieme Comt liad rejected the 
view taken by the Court of California of certain oidinances to the 
effect that the power given to the board of supervisors ‘ ‘ is not con- 
fided to their discretion in the legal sense of that term, but is 
gi anted to their mere wiU,” and held that reasons must be shown 
for every act of discrimination by the authorities concerned as 
between one section of the residents and another If any ordinance 
gave arbitrary power to a department of the admimstration by 
which they could at their sweet will accord differential treatment, 
then that ordinance violated the “ equal protection ” clause 
It was held further that the clause gave, and was intended to give, 
equal protection of laws to citizens and aliens alike The provi- 
sions in question were universal in their application to all persons 
within the temtonal jurisdiction irrespective of differences nf race, 
colour or nationality, .and “ the equal protection of the laws is a 
pledge of the protection of equal laws ” “ Liberty ’ ’ mentioned 

t 

+ Tiik W"o V Hopfcms (118 Umted States, 366, 1886), 
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HI the amendment was defined in comprehensive terms by Mr 
flu stice Peck ham in AlJqcycr v Lojusiana in X897 "True 
liberty , he ob.seived, " means not only the nght of the 

citizen to be free from the mere pliv.sical restraint of liis person, 
as by incarceration, hut tlic teim is doomed to embrace the right 
of the citizen to be fice in tlic enjoyment of all his faculties " 
In 1923 and again in 1925 it was judicially held that " liberty ” 
m the education of childicn was also protected t It appears from 
the language of the statute that the safcguaids therein contemplat- 
ed apply not only to citizens but also to aliens within the jurisdic- 
tion of the State coiiceined, although Mr Justice Peckham refers 
to the " citizen ’’ onh m his intcijnetation of the expression 
As a general rule, as lias more than once been point- 
_ i 1 , , ed out, aliens and citizens are not equally 

Discnmination between ’ , _ 

natnral-born and natura ticatcd in rCSpCCt of political rights NOT 

hsed citizens citizcns treated alike in all matters 

The distinction is sometimes obseiwcd m law between 
natural-born citizens and natuiahsed citizens f In the United 
States, for instance, the office of the President is not open to any 
person excejit a natural-born citizen § In the original constitu- 
tion no such lestriction was imposed icgarding the eligibility for 
the office of the Vice-President This anomaly gave rise to a diffi- 
cult and awkwaid situation during the period from 1788 to 
1804 when there was provision for automatic promotion from the 
office of the Vice-Piesident to that of the President ([ A Vice- 
President not being a natural-bom citizen often claimed his right 
to succession to the Presidentship The anomaly was re- 
moved by the last clause of the Twelfth Amendment passed in 
1^04,11 which provides that no person ineligible by law for the 
office of the President shall be eligible for that of the Vice-President 
of the United States The position to-day, therefore, is that 

V 

* 166 n S , 678, 689, 690 

■{■ Meyer v Nebraska, 262, U S ,390 (1923) , Pierce v Society of Sisters, 268 IJ S , 
510 (1926) 

t Gf the proTiBions of the Bntish Nstionahty and Status of Aliens Act, 1914, ni 
ftmendfed in 1918 • * ! 

§ Art n, Section 1 (6) ' 

t Select Constitutions of the World, p 689 

IMnnro The Constitution of the United States, pp 77 78, 
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neither the office of the Pre&ideht nor that of the Vice-President 
IS open to any person who is not a natural-born citizen. 

Svntzerland 


Switzerland is one of the old and well-known federal consti- 
tutions of the world The system was 


The Stoss constitution , t m in i 

contains vanons kinds of somewhat loose Until 184:7 When seven 

democratic machinery 


Eoman Catholic cantons, like the Southern 
States in America in 1861, attempted to secede from the confedera- 
tion It was revised in 1848 and the old confederation 
iStaatenbund) gave place to a federal State (Bundesstaat) Bather 
drastic changes were effected in 1874 The revised constitution 
of that year, with changes in certain features subsequently in- 
corporated, practically governs Switzerland The country is divid- 
ed into 22 cantons, or as Bryce says, 25, for three cantons are sub- 
divided into half cantons each having its own government. The 
cantons are sovereign entities and have been federated in the 
present alliance by mutual agreement Their rights and powers 
correspond generally to those of the American or the Australian 
States which means that the tendency there apparently is centri- 
fugal They have not yielded their sovereignty to the Federal 
Government and whenever there arises any doubt as to whether 
the Federal Government or the cantons possess any given power the 
presumption is in favour of the latter unless the contrary is 
proved * But as Dr Strong remarks, the constitution “ shows 
at some pomts both an incomplete nationalisation and an incom- 
plete federation ’ ’ The idea mdicated seems to be clear, although 
the term “ nationalisation ” is lather loosely used In so for as 
Article 3 vests the power, not specified, m the cantons, national 
unity IS to some extent weakened, if not undermined, but the posi- 
tion IS not substantially different from that in Australia and the 
Umted States of America In proportion, on the other hand, as 
Articles 5 and 6 place the cantons under the federal authority rather 
than under the constitution interpreted as in America by the judi- 
ciary, the country as a whole “ is less federalised ”t 


• " The cantons are sovereign bo far as their sovereignty ib not limited by the 
federal oonstitiition, and as each they exerciBs all rights ■which are not delegated to the 
federal power " (Art 3 The S-wibb ConBtitntion) 

f 0 F Strong Modem Political ConstitntionB, p 109 

^27 
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The cantonal ^oweis include taxation, education, in- 
dustry and legislation and othei matters which are not 
specifically delegated to the Federal Government Some of 
the cantons are niled by primary assemblies in which 
every adult citizen can speak and vote, and others have 
representative assemblies Then the Swiss people have 
developed certain well-known instruments of democratic govern- 
ment, namely, referendum, initiative and recall No one can 
disallow laws except the people themselves It is thus clear that 
the very system of government prevalent m Switzerland 
guarantees a considerable measure of protection to all communities 
and all classes of citizens inhabiting that land And it is well to 
beai in mind that nearly two-thiids of the population there speak 
German, a large number French, a few Italian and a few others 
Romansch or Latin A large majority of German-speaking and 
French-speaking people are Protestants while the rest aie Roman 
Cathohcs * 

The Swiss law of nationality is governed by the Federal 
Constitution of 1874, as amended m 1928, 
Conations of af^msition ^nd Supplemented by the Federal decree of 

1903, Civil Code of 1907, Federal Law of 
1920, and Instruction of 1923 t Every citizen of a canton be- 
comes ipso facto a Swiss national who cannot be expelled from 
either the territory of the confederation or from his canton 
of ongin The Federal Government makes the regula- 
tions concerning the acquisition or loss of Swiss citizenship and 
prescribes the manner in which such citizenship may be recovered 
According to the decree promulgated under Art 44 of the Federal 
Constitution, a foreigner who desires to acquire the nationality of 
Switzerland is reqmred to apply to the Federal Government for 
permission to acquire communal and cantonal citizenship and to 
prove that he has regularly resided for two years in Switzerland 
immediately before making the application This provision has 
been amended by the law of 1920, which has considerably affected 
the period of residence 


* Bryce Modern Democracies, Vol 1, Chaptkir 27 
f Flournoy and Hudson . Nationality Laws, pp 656-60 
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The present law is that permission is gTahtfed to aiich 
applicants only as, during the last twelve 
s^s hawW^^ years before the application was made, 

h^ve really resided in Switzeiland for 
at least six years according to a pelmit of sojourn or domicilia- 
tion issued by the competent authorities * Aliens, w^ho are bom 
m Switzerland and have resided there for at least ten years during 
the first twenty years of their lives, are entitled to obtain authorisa- 
tion after residence of three years during the five yeais which pre- 
cede their requests In either case, the applicant for naturalisa- 
tion must have lived continuously in Switzerland for the last two 
years before he made the application The Federal Couneil re- 
serves to itself the right of examining the conneetions of the appli- 
cant With his country of origin and lus other personal and family 
circumstances Permission may be refused, if those conditions 
are such as, in the opinion of the Council, would render the 
naturalisation of the applicant in any way harmful or disadvan- 
tageous to the confederation If any application for naturalisa- 
tion IS executed in a language other than German, French or 
Italian, it must be accompamed by reliable translation in either of 
these three languages Under Art 47 of the Federal Constitution 
the Federal Government have power by legislation to define the 
difference between settlement and temporary residence and at the 
same time to prescribe regulations governing the political and civil 
rights of Swiss citizens during temporary residence 

Bryce has pointed out three features of the Swiss Constitution 
The first feature refers to the distribution of 
powers between the Federal Government and 
the Cantonal Governments and has alread} 
been ref ei red to The second feature is that the constitution does 
not contain any Bill of Eights such as is understood in the United 
States and in various othei democratic countries Theie is no pio- 
vision in Swiss constitutional law for trial by juiy Death senten- 
ces had, however, been forbidden foi political offences That pro- 
vision in the oiiginal constitution was amended bv referendum on 
May 18, 1879 The voting was foi capital pumshment 200,185 


The mam features of the 
constitution 


* Elournov and Hudson Nationahty La-w*i p 661 
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The third feature refers to provisions relating to religion * 

There is, to begin with, complete liberty of 

Provisions for reUgious conscience and freedom of worship No 
freedom and equality Citizen can be compelled to swear allegiance 

to any religions association, submit to anv 
leligious instruction, perform any religious act or incur any penal- 
ties by reason of his religious opinion oi lehgioin obseivances 
In conformity with the principles tlms laid down parents and 
guardians may determine and guide the religious education of 
their children or wards up to the age of sixteen years Cml or 
political rights cannot be abridged or limited by any ecclesiasti- 
cal provisions or religious requirements or conditions of any kind 
whatsoever Nor shall religious views absolve anybody from the 
performance of civic duties Nor again shall taxes be imposed 
upon anybody the proceeds of which are specifically appropriated 
to a religious body or community of which he is not a member 
The free exercise of religion is guaianteed within the limits com- 
patible with public order or morality Both the confederation 
and the cantons have power to adopt legislative measures to main- 
tain peace between members of different religious communities 
and to prevent encroachments by ecclesiastical authorities upon 
the rights of citizens and of the State 

No bishopric can be created without the approval of the 
Federal Government Neither the order of Jesuits nor anv 
society affiliated to it is allowed to exist in Switzerland All activi- 
ties connected with school and church aie forbidden to members be- 
longing to the order and the societies subordinate to it Tbe Federal 
Government is entitled to apply this prohibition to other religious 
orders or societies whose policies and methods are mimical to the 
State and calculated to disturb inter-denommational peace The 
law prohibits the founding of new religious orders or houses or the 
restoration of those which have been suppressed No impediment 
to mamage is permitted on grounds of religious belief Burial 
places belong to the cml authorities and not to any religious 
organisations, and the civil authonties are under legal obligation 


Cf 


* Rryce Mo4®rtt.Pemoq:aoieft, Vol Ii-ppv 882 86, 
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to provide that every deceased person, whatever his lahguage, 
lace or religion, may receive a decent burial 

Protection is also extended to the minorities in vanous other 
ways It IS provided, for example, that 
Sp mai af gna d f ^chools maintained out of public funds must 
reiigioBs and^ iingamtic be open to children of all religious faiths 

without prejudice to them in any way in 
respect of their belief or conscience * * * § Then 
again, the three spoken languages in Switzerland, namely, Ger- 
man, French and Italian are treated and recognised as the national 
languages of the confederation t Further, the Federal Assemblv 
which IS vested under the constitution with the power of appoint- 
ing judges of the Federal tribunal or their substitutes, is required 
to pay regard to the representation of each of the three national 
languages :j: The Federal tribunal sits at Lausanne, a concession 
to tile sentiment of the French-speaking cantons, whereas the legis- 
lature has its headquarters at German-speaking Bern § 

In addition to the legal and constitutional provisions > steps 
have also been taken to give the minorities some representation 
in the executive of the confederation and of the cantons The 
Federal executive power is entrusted to a Council [Bandesrath) 
composed of seven members This Council is not respon- 
sible to the legislature and removable by it as in the 
United Kingdom Nor is it independent of the legisla- 
ture as in the United States It has nothing to do \vith 
party politics, “ is not chosen to do party work, does not detei- 
raine party policy, yet is not wholly without party colour ’’I] It 
IS elected by the Fedeial Assembly and has life for three years 
From any one canton not more than one Councillor can be taken 
Tnis emphasises the equality of the cantons in sharing in the 
highest executive authority of the State % Fuithei, “ custom 
prescribes that one Councillor shall always come from Bern anri 


* Art 27 

1 \rt U6 

i Art 107 

§ Bryce Modem DemocracieB, Vol I, p 400 
I! Ibid, Vol I, p 804 

^ PitamiO A Treetwo on the State, p 80 
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auother from Zurich; and one is usuallj^ chosen from the impor- 
tant French-speaking Canton Vand One is also taken by custom 
fiom a Roman Catholic Canton, and (very often) one from the 
Italian-speaking Ticino 

Similaily in legaid to the composition of the small ('or exe- 
cutive) council of the canton, the same 
The same pnncipie foi- principle IS followed This council IS sub- 
TOuncii cantonal ordinate to the cantonal great council which 

IS a legislative body and can diiect the exe- 
cutive and reveise its decisions on questions of policy as veil as 
111 matters of detail The function of the executive council is to 
report, submit measures and diaft bills, whenever required to do 
so Like its federal counteipait, it is more or less a business com- 
mittee with little or no political colour, for its members are not 
generally chosen on party lines The vote for election of the 
council is taken on a geneial ticket and theie is no piovision for 
separate electorates Several cantons have adopted the method 
of proportional repiesentation in older, as Bryce says, that eacn 
important section of the people may have its representatives on 
the council and its share of offices It has also been found ^hat 
m nearly ever^' canton the interests of a mmoiity oi minori- 
ties are represented on the council by one or more spokesmen, no 
matter whether proportional representation exists there or not 


Germany 

We now come to the two most important post-war democra- 
cies,! namely, Germany and Russia It is 
^0 German Constitn common knowledge that the whole machi- 
nery of Germany has undergone a radical 
change after the War Her boundaries have been reduced and 
her Imperial autocracy has given place to a democratic repubhc at 
least on paper Germany is now in theory governed according to 
the constitution adopted in 1919 Like every sovereign State she 
exercises the right to lay down her own law of nationality, and that 
right is conferred upon the Reich by Art 6 of the constitution 


* Uryce Modem Democracies, Vol 1, p S80 

t There is a defimte and rather aggressive challenge to the so-called demccrscx jn 
Germany under the Nazi administration 
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She has the exclusive power of legislation not only in regard to 
nationality, hut-freedom of domicile, immigration, emigration and 
extradition.* 

The German declaration of rights is one of the most exhaus- 
tive and comprehensive chaiteis in world’s history In fact, 
almost the whole of the second part of the constitution, consisting 
as it does of more than one hundred and seventy one articles, 
deals with the fundamental rights and duties of German citizens. 
Jn addition, there is the last section of the first part which en- 
shrmes principles seeking to give them legal and judicial protection 
in various ways 

The charter dealing with the fundamental rightst makes 
ample economic provisions, guarantees a 

FnndSmenS^Righte^ Certain measure of protection in educational, 

religious and linguistic matters and estab- 
lishes what in England and the British Commonwealih 
IS called the rule of law All Germans are equal in the 
eye of law and the civil rights are fundamentally the 
same for all citizens including men and women Privi- 

leges or disadvantages of birth or rank have been abolished 
Citizens enjoy full and complete personal liberty No encroach- 
ment upon or depnvation of personal liberty by any pubhc autho- 
iity is permitted except m accordance with law Those who are 
deprived of their hberty are entitled^ to call for information as to 
the grounds on which the deprivation of liberty has been ordered 
and what authority has made that order, and to claim the right 
to make legal complaints against such deprivation The resi- 
dence of every German is legarded as his inviolable sanctuar} 
No public authonty is permitted to invade or raid it, except under 

* In accordance vath a decree the Minister of the Interior sought to amend the Ger 
man law of citizenship and confiscated the property of a number of famong^^ennsns, now 
abroad, who “ have injured German interests by their behaviour, which conflicts with their 
duty and loyalty to their nation and the Eeich (August, 1938) Again under a subse 
quent law, another step forward in the process of “ Germanisation " is con 
templated The object underlying the measure is to outlaw Tews and other peoples whom 
the German Chancellor and his advisers regard as non Aryans ” Unworthy persons and 
eneiuicb of the State ” would be deprived of German citizenship, and to that class of 
people must necessarily belong non German races and perhaps also petians nof in smi 
pfithy with Batler's fiittdtorahtp 

f The German Constitution, Part H, Sec I, Arts 109 18 
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special ciLcuiristances lecognised by law He enjoys the light, 
within the limits piesciibed by law, to express his opinion 
openly and freely by speech, in wilting oi thioiigh pictuies oi in 
any othei mannei No censoiship is allowed except regulations by 
law in respect of cinematogia^ih enter tainments The public autho- 
rities may adopt measuies foi the puipose of combating obscene 
liteiatuie and pictures and also for the protection of morals in 
public exhibitions and peiformances Every citizen enjoys Ihe 
light of fiee movement from one pait of the countiy to anothei 
aud may settle anywhere he likes within the Eeich, acquire landed 
property there and adopt whatever means of livelrhood appeals 
to him He is also entitled to emigrate to countries outside of the 
Beich and to claim the protection of his Government vis-a-ins 
foreign authorities The sanctity of private correspondence 
through the post, telegraph and telephone is strictly obseiwed 
The German citrzens are entitled, without notification or 

special permission, to assemble at public 
The right of pubUo meet- meetings The light to form unions and 

inga and associations no ° 

discrimination m regard aSSOCiatlOnS, IcllglOUS Or othciWlSC, IS gUa- 
to appointment to public . i > n i ± , , 

services on grounds of lantecd to them, suDject to preventive legu- 
race and language Mions in emergencies The legal rights 

which are otherwise acquirable cannot 
be refused to a union or an association on the ground 
that its objects are of a religious, political or socio-poli- 
tical nature Citizens enjoy the light to address peti- 
tions and complaints to the competent authorities or the 
representatives of the people This right may be exercised by 
them eithei individually or through associations They are, with- 
out distinction, eligible for admission to public offices according to 
then abihties and qualifications, and there is no discrimination 
based on language, race or sex Public servants are given special 
protection under the law in regard to security of tenure, transfer 
fiom one office to another, pensions and piovisions for their de- 
pendents They are regarded as seiwants of the commumty and 
not of any particular group oi party They are entitled to hold 
any pohtical views and enjoy the right of association Citi- 
zens have ceidain obligations to discharge They have, for ins- 
tance, to undertake the duties o£ honorary offices and render 
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personal service to the State and local anthorities and contribute 
in proportion to their means to the public revenues * 

The Germans en]oy full liberty of religion and cons- 
cience They cannot be disturbed in the 


Safeguards for religiim 
no State Church recog- 
nised but uussionanes 
and preachers allowed to 
preach in the Army, hos- 
pitals and pnsons 


free exercise of their religion f Nor are 
cmi and political rights dependent on or 
restricted by any religious creed No one 
can be debaried from admission to Govern- 


ment service on giounds of his religion 
No one is bound to disclose his leligious conviction or may be 
compelled to take part m any religious ceremony or to participate 
in any religious observances or to make use of any religious fom 
of oath There is no State church in Germany, although religious 
protection is guaranteed by the State Eeligious bodies are given 
power to regulate and administer their affaiis independently, and 
to appoint their officers without consultation with State or local 
authority Those bodies which aie legal corporations can levy 
taxes on the basis of the cmc tax rolls All religious bodies and 
associations are treated on terms of equality The pro- 
perty and other rights of such bodies and associations are guaran- 
teed under the law Missionaries attached to them have febe 


right of entry, for the purposes of preaching, into the aimy, pri- 
sons, hospitals and other public institutions, but cannot use <iny 
kind of compulsion Sundays and other holidays are, according 
to law, treated as days of rest and of spiritual advancement, 
and members even of the aimed forces are given free time required 
foi the performance of religious duties | 

The whole system of education in Germany is under the 
supervision of the State which reserves to 


Tho protection of mino 
ntica rights in Echoole 
gnamnteed 


itself the power to delegate its functions, m 
certain respects, to local authorities 


It IS laid down that upon the basis of pri- 


* Tlic German Constitution, Part TI, Sec II, Art's 119 34 

t How nithlcssly these safegnards ha^c been wolatcd will be clear from the fact 
tint Nan dogma has practically become church law for Pnissin Seven out of the 
twelve General Supenntendents of tho Protestant Church, who voted against tho motion 
to debar non Aryans or persons mamed to non Aryans from holding church ofSce or 
p-eaching, have been pensioned off 

t Tho German Constitution, Part H, Bcc IH, Art's 135-41 
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mai_y scliools common to all is to be built up the system of secon- 
daiy and higbei education The development must be organic 
Subject to that geneial pimciple, piimary schools may be estab- 
lished in a locality on the request of peisons responsible for the 
education of childien in accordance with their religious creed or 
views on the pioblems of life and philosophy Their desires and 
wishes must always be taken into account, as far as possible 
As a geneial rule, the maintenance of primary schools as substi- 
tutes foi those controlled and managed by the State is 
illegal On ceitain conditions, however, steps may be 
taken to establish and maintain piimary schools but pie- 
vious appioval of the State is essential One of the 
conditions laid dovm is that piivate primary schools are 
peimissible in a locality wheie theie is no public primaiy 
school coiiespondmg to the religious creed of a rmnority 
who aie lesponsible for the education of children It is the duty 
of all schools to inculcate moral virtues, civic consciousness and a 
sense of Geiman nationality Religious instiuction is of course 
a legular subject of study in schools, except in the case of puiely 
secular schools Such instruction must coiiespond to the princi- 
ples of the religious body oi association concerned, the State 
having the right of general supervision No religious instruction 
can be given save with the declaied assent of the teachers, nor 
can participation in religious instiuction and religious ceremonies 
and observances be enfoiced, except with the declared assent of 
the pel son oi persons lesponsible foi the education of the childien 
In giving instruction in State schools the teacher must take care 
that no offence is given to the religious susceptibilities of those 
holding diffeient opinions It is piovided that theological facul- 
ties in the Universities must continue to be maintamed * 

The organisation of economic life of Germany is sought to 
be regulated by the constitution in accordance vnth the principles 
of justice, equity and commonsense The economic freedom of 
each individual is guaranteed and legal compulsion is permissible 
only when it is necessary to enforce ceitain rights which aie 


* The German Constitution, Part II, Sec TV, Arts 142-49 
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tlireatened oi to serve the pai amount claims of the Common- 
wealth In economic lelations fieedom of contiact pievails 
tJsmy is forbidden Private piopeity is guaianteed by the cons- 
titution, but its owneislnp involves certain obligations Expro- 
piiation may be effected only foi the benefit of the community 
and in accordance with the piovisions of law It shall be ac- 
companied by due compensation, save in 

Mmio°"S“Tn °Gemany SO fai as may be otherwise provided by tbp 

extensive Bafegnards for Peicb The light of mberitailCP 

labour provided for ® 

IS recognised, but the distribution and f.be 
use of land must be supervised by the State in order to prevent 
abuse and to secme to eveiy Geiman a healthy dwelling and to all 
German families, particularly those of many children, a dwelling 
and an economic homestead suited to their multifarious needs 
Landed property may be taken bj’^ the State, when required to 
meet the needs of bousing, and for the purposes of land 

settlement and improvement and development of husbandry 
The cultivation and full utilisation of the land is a duty 

imposed by the State upon the land-owner Increment 
in the value of land, not due to any expenditure of 

labour and capital, shall be devoted to the uses of the 

community All riches in the soil and natural sources 
of power which might be utilised foi the purposes of economic and 
industrial development must be under the control of the State 
The Beicb is given powei under law to transfer to public owner- 
ship economic undertakings or concerns which are smtable for 
socialisation without piejudice to the payment of compensation 
In the larger economic mteiests of the community and in the case 
of pressing necessity the Federal Government may, by appropriate 
legislation, compel economic undertakings and associations to 
combine on a self-governing basis in order to ensure the co-opera- 
tion of aU factors of production, associate employers and employees 
in the management thereof and regulate production, manu- 
facture, distiibution, consumption and impoii; and export of 
commodities 

The Beich gives special piotection to labour and guaran- 
tees freedom of association for the mamtenance and im- 
provement of Labour and economic conditions All agreements. 
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contiacts and measmes restiictmg oi obstructing such fieedom 
•lie illegal The emplo3^ee oi woikman has a light to such fiee 
time as is necessai^^ foi the exercise of his civic lights and foi the 
dischaige of his civic obligations The Eeich is given power to 
piomulgate a compiehensive system of msuiance for the mainte- 
nance of health and fitness foi woik, foi the piotection of mothei- 
lioocl and foi safeguaids against the economic consequences of 
old age, infiimity and the vicissitudes of life Powei is also con- 
feiied upon it by tlie constitution to enunciate proposals for 
international regulation of the conditions of woikeis so that the 
voiking class of the woild may secuie a umveisal minimum of 
social lights It IS piovided that the independent middle class lU 
agncultuie, mdustiy and commeice shall be encomaged by legis- 
lation and admimstiative measures and piotected against all 
foims of exploitation oi ojipiession 


By fai the most important piovisions in the German consti- 
^ ^ tution aie those i elating to the economic 

Labour rejiresented on 

tba Economic Councils COUllClls of VailOUS kinds and the light of 

o£ the Reich eveiy Geiman citizen to the kind of work for 

vhich he is qualified oi, in the alternative, to his main- 
tenance at public expense We find, foi example, that 
woikeis and salaiied emploj'^ees enjoy equal light with 
the employeis to legulate, in co-operation, wages, conditions of 
labour and factois of production foi the geneial economic deve- 
lopment of the country The foimei aie given representation iii 
Workers’ Councils foi individual undei takings and in District 
Workeis’ Councils and also in the Workers’ Council of the Eeich 
The Distiict Woikeis’ Councils and the Workers’ Council of the 
Eeich are called upon to combine with the repiesentatives of 
employers and othei classes of the people concerned to form Dis- 
tiict Economic Councils and an Economic Council of the Eeich 
for the purpose of carrying on all their joint economic functions 
and endeavours and of co-operating m the enforcement of laws 
relating to socialisation The Distiict Economic Councils and 
the Economic Council of the Eeich shall be so constituted as to 


* The German Constitutaon, Part n, Sec V, Arts 161-65 
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pjovide lepiesentation theieon foi all impoitant vocational group? 
in piopoition to their economic and social impoitance The 
Fedeial Government is imdei obligation to submit to the Economic 
Councils of the Eeicb foi its opinion all Bills of fundamental im- 
poitance dealing with social and economic legislation befoie intro- 
ducing them into the legislatuie Besides, the Coimcil lias itself 
the light to propose such legislation Wlietber the Eedeial 
Government agrees to such a proposal oi not, it has got to intro- 
duce it into the Eeicbstag accompanied by a statement of its own 
viewL on the proposal promulgated by the Council The Council 
may send one of its members to the Eeicbstag to advocate 
adoption by the legislature of its scheme Thus in economic and 
industrial matters the Economic Council of the Eeicb is practically 
a State vntbm State, but safegiiaids against possible dangers 
exist m the emergency powers vested in the Central executive 


One of the basic ideas of the German Constitution is that 
, “ every citizen is bound to do work on 

Citizens must be given ^ 

wk or inamtained at the One band and, on the other, is entitled 

Bt&te expense .-i j.ii 

to have work found for him or, m the ab- 
sence of work, to be maintained at State expense ” It would be 
too much to say that these ideals have been realised or that effi- 
cient institutions have been devised to secure them But they 
have gained a definite foothold in the minds of those who regulate 
the activities of the State, and it is only a question of time and 
opportunity for them to be translated into daily practices 
The relevant law on the subject is clearly defined in the constitu- 
tion and reads as follows t 


“ It 18 the moral duty of every German, without prejudice to his 
peiBonal hberty, to make such use of his mental and hodily 
powers as shall be necessary for the welfare of the com- 
mumty Every German must be affoided an opportunity to 
gam his hvehhood by economic labour Wheie no smtnb^e 
opportumty of work can be found for him, provision shall he 
made foi his support ” 


Sastn Kamala Lectares (pablished by Calcutta UmverBity) , p 10 
{ Art 163 
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Rtissia 

Fai moie i evolutionary are the constitutional changes that 
have been brought about in Eussia A.s a 
The basic philosophy of matter of fact, leaction has been most 

tne Soviet Eepublio 

effective in that countiy The memo- 
nes of the Czaiist absolutism have been sought to be 
obliteiated by a diastic resort to an entiiely communist- 
ic foim of government vuth a progiamme of the expro- 
piiation of piivate property as its mam and fundamental 
basis The Eiissian Eepublic is now a free Socialist com- 
munity of all woikeis and peasants of Eussia All authoiity 
IS vested in them oigamsed in the uihan and rural Soviets The 
autonomous legional unions have enteied into the Soviet Eepub- 
lic appaiently on a fedeial basis The distinction is made be- 
tween woikeis and their employeis, the lattei having no place 
in any oigan of Government * 

The law lelatmg to Eussian citizenship is very simple and is 
regulated by the Acts of 1921 and of 1925 

oiUzeBBhTp''' wnditSs of and the deciee of 1924 The first deals 
a^Bsion to citizen yyith the laws of nationality proper It 

enumerates diffeient classes of persons who 
aie deprived of the lights and piivileges of Eussian citi- 
zenship Such pel sons are those who left Eussia after 
Novemhei 7, 1917, without the permission of the Soviet 
authorities, those who have resided abioad without inter- 
luption for moie than five yeais without having leceived, be- 
foie June 1, 1922, foreign passpoits fiom the lepiesentative of 
the Soviet Government and those who have of their own accord 
seived in the annies fighting agamst the Soviet authority or have, 
m any way, taken part in counter-i evolutionary organisations 
Those piovisions received their inspiration from Article 23 of the 
constitution in which it is stated that in the general interests of 
the working class the Soviet Eepublic depiives individuals and 
sections of the community of any privilege which may be used by 
them to the detriment of the Socialist revolution The law of 
Eovembei, 1925, contains a number of provisions dealing with 


* Art 7 
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the loss of Citizenship by prisoners of wai and interned persons in 
military service who fought in the Czarist and Eed Aimies ‘^nd 
failed to get themselves legisteied within the period pi escribed by 
la-u ^ But the subject of nationality is moie exhaustively treat- 
ed in the Decree of 1924 t That law establishes a single Union 
nationahty foi citizens of the constituent lepublics of the Union 


Every pel son m the teiiitoi 7 of the Union is deemed to lie 
its national in so far as he does not prove that 
^rd8^foTeigne°“ IS a foicign citizcu The Eussian law, 

hovever, is toleiant towaids foreigners, 
foi it extends to them generally the rights and privileges which 
in many other countries aie leserved for their nationals 
But theie aie two conditions which have got to he fulfilled by 
foreigners before acquisition of Eussian citizenship In the first 
place, foreign citizens residing in its territory must work at an 
occupation and belong to the woiking class or to the peasantry 
working without hired labom This condition is to be found in 
Article 20 of the constitution which recognises the soli- 
darity of workers of all nations and authorises the local Soviets 
as also the Federal Eepublic to confer upon such foreigners, with- 
out any annoying formality, the rights of Eussian citizenship 
This provision is supported in Article 64 and is also embodied in 
section 2 of the Decree of 1924 The second condition which 


again is dealt with in the decree is that foreigners ad- 
mitted to the citizenship of the Union must not enjoy the 
rights pertaining to citizenship of other States Implicit m these 
conditions is the requirement that the Eussians or foreign- 
ers, who have been lecogmsed as the citizens of that country, 
must believe in and abide by its fundamental laws and the pnnci- 
ples of its government as indicated in Article 3 of the constitution 
which has laid down certain constitutional formulae “ with the 


fundamental aim of suppressing all exploitation of man by man, 
of abolishing for ever the division of society into classes, of ruth- 
lessly suppiessing all exploiters, of bnnging about the socialist 


* Test from British Parliamentary Papers, Miac , No 2 (1927) CMI) 2852 
-Hbjd, 
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Freedom cf (ho PresR, 
of nppoeintions nnd of 
meetings gunmntced 


organibation of society and of establishing the triuinpli of social- 
ism in all countiics ” 

Russian citizens en]oy in law the libeiisy to express their 
opinion; and in order to make it effective 
and real the Socialist Republic has put 
an end to the dependence of the Press 
upon capital, has tiansferred to the working 
class all the technical and matciial resources required for the pub- 
lication of nc^^spapcls, pamphlets, books and other printed 
matter The circulation of neiisjiapcrs, etc , is guaranteed 
throughout the countr} , complete ficcdom of meeting and assem- 
bly has been confened upon the people, and the Republic is under 
obligation to place at their disposal all premises convenient for 
public gatbciings together vith lighting and necessary furniture. 
To ensure freedom of association, the Republic lends the citizens 
all its mateiial and moial assistance to oigamse themselves. The 
economic and political povei of the piopcitied classes has been 
abolished vitli that end in view, and obstacles which, in capi- 
talistic socieh, stood in the way of the labouring population en- 
joying fieedom of association and action, have been removed 

The Republic iccognises equality of all citizens in the 
eye of law iiiespcctive of their lace, colour 
01 ciecd, and does not toleiate piivileges or 
pieiogatives founded on such grounds It 
declares repugnant to its fundamental laws 
the repressing of national minoiities oi, in any way, limitation or 
infiingement of their rights The chinch has been separated from 
the State and the school from the church Every citizen is en- 
titled to cany on religious or anti-iehgious propaganda thereby 
securing complete hbeidiy of conscience The Republic grants 
the light of asylum to all foieigneis prosecuted for political and 
religious offences 

The State is bound to provide for workers and the poorer 
peasants universal and fiee education It is 
the duty of all citizens to defend, and foy 
that purpose the Republic has estabhshed 
universal military service thereby extending 
to the people the right of beanng arms, 


No mcial nnd religious 
diEcnminnlion permitted, 
national minorities must 
not bo repressed 


Franchise extended to nil 
citizens save capitahsts, 
owners of private pro- 
perty, employers, monks 
and pnosts and employees 
of the Czar 
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The constitution has conferred the right to vote and to stand for 
election to the Soviets on all citizens of the State without distinc- 
tion of sect, religion oi race and without any residential qualifica- 
tion This right IS subject to the condition that those who claim it 
must show that they are bonaf.de workers and peasants or sol- 
diers in the army oi the navy of the Eepublic The con- 
dition owes its origin to the pimciple proclaimed and established 
in Eussia — “ He that does not work, neither shall he eat 
Among those excluded from the fianchise and the right 
to offer for election are peisons who employ others for tlie sake of 
private profit or live on income not arising from their own labour, 
private business men, agents and middlemen, agents and employees 
of the former police and secret service, membeis of the late ruling 
dynasty of Eussia and monks and piiests of all leligious denomi- 
nations t 

There are at present 15 “ autonomous republics " and 
' 18 “ autonomous regions ” of which 11 and 

Eepubiio IB jg lespectively owe allegiance to the E S.- 
E S E According to the last census, 
it contains no less than 186 nationalities speaking 147 languages. 
Pimcipal among the nationalities are Eussians, Ukrainians and 
white Eussians The pictuie is one of extraoidinaiy diversitv m 
language, race, religion and stages of cultuial development The 
right accorded under the constitution to the “ individual nation- 
alities to separate, upon decisions of the Congiess of Soviets and 
upon appeal of the supreme organs of the E S E S E , into auto- 
nomous Socialist Soviet Eepublics and legions,” may be regard- 
ed as a constitutional instrument of piotection for the rights of 
nationalities The provision seems to be anomalous, for while 
“ each Union republic retains the right of fiee withdrawal from 
the Union ’ ’ the fact cannot be ignored that even the alteration of 
boundaries of any constituent republic requires the assent of every 
member of the Eederation and that amendment of the Union 
constitution can be effected by the Congress of Soviets of the 
n S S E without the approval of the repubhcs The centrnJ 

' Alt 18 

f Art 65 
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aiithoritij again lias not only unlimited control ovei economic life 
and activity but has powei to repeal oi suspend acts or measures 
promulgated the Congress or the Ccntial Committees of the so- 
called icpubhcs The result in actual fact is that State 
sovereignty is practically non cst, and the term federal m 
1 elation to the Union is used without sufficient justifica- 
tion As a resolution of the communist party adopted in 
1919 emphasised, the federal sjstem was only “ one of the transi- 
tional stages on the load to complete unity ” But nothing was 
spaicd to complete the tiansition, although a Peoples’ Commis- 
sariat for nationalities had been set up with representatives from 
the various national gioups whoso duty included the “ study and 
execution of all measures ncccssaiy to guarantee the interests of 
national minorities on the tcriitor} of other nationalities of the 
Pussian Soviet Federation and the settlement of all litigious 
questions arising fiom the mixture of nationalities ” 

The Commissariat ivas abolished when the formation of 
national republics and regions was an ac- 
Efforts at do nationaitsa complislied fact along With their final unifi- 
cation The communist party played a large 
part m moulding the constitution of the U S S E on the basis 
of absolute equality of all nationalities, representation of national 
republics or regions in the cential organs and a large and wide 
measure of cultural autonomy for the States The Commissariat 
was replaced by the Central Executive Committee, an organisation 
of a bicameral tjqie composed as it was and is of two bodies, 
namely, the Union Soviet and the Soviet of nationalities No 
measuie is accepted as law unless adopted by both the bodies 
which sometimes sit separately and sometimes together Differ- 
ences between them aie adjusted by arbitration The Soviet of 
nationalities consists of five lejiresentatives from each autonomous 
republic and one from each autonomous region The actual 
power of law-making, however, does not belong to them It is 
exercised by the bureaucracy who represent the communist party 
But the fact of centralisation does not mean that the legitimate 
rights of the national minorities are being ignored and neglected 
and suppressed Stalin himself is a member of a minority coramu- 
mty and there is a general charge that most of the Soviet leaders 
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are non-Bussian They have been particularly anxious to dissociate 
nationality from the questions of State, to establish the principles 
of racial equality which aie so dear to them, to prevent the supre- 
macy of Bussian culture and nationalism and to convert Bussia 
into an un-national or multi-national State. Then achievement 
may fall short of their ideal, but the ideal by itself is not without 
its value 

Noi again can their actual achievement be lightly 
brushed aside The use of official languages 
course dictated by considerations of ad- 
ministrative efficiency In the Fnion re- 
])ublics the language is that of the dominant nationality while out- 
side the R S F S E Russian is recognised as a second language. 
Tliose autonomous republics, which owe allegiance to the R S. 
P S R., speak two official languages, viz., the local language and 
Russian Those of them which aie dependent on another Union 
lepublic recognise the language of the republic, the local language 
and Russian Absolute fieedom is enjoyed by every citizen in 
communicating with the administrative authoiities in his own 
language and, if he so desiies, wntten official documents may ])e 
addiessed to him in that language In the couits of law also hf> 
has the nght to use his own language As has already been indi- 
cated, the Union republics are autonomous in all cultural matters 
But the central authorities leserve to themselves the nght to 
enunciate general principles in popular instruction with the result 
tliat legislation in that behalf is more or less umform m aU the 
constituent units of the USSR On account, however, of 
tlie different stages of cultural development of the nationalities 
constituting the Soviet Republic and of the need foi expansion and 
progress along regional lines the nationalities have been divided 
into four distinct gioups At the top stand those nationahties 
such as the Russians, the Ukrainians, the white Russians, the 
Georgians and Aimemans, who inhabit compact areas, have 
their owm culture and historical tradition and conduct all stages of 
education, elementary, secondary and higher, through the medium 
of their own languages ^ Then come those large nationalities 


* Year Book of Education, 1933 
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who have ilicii own alpliabets Piiman’^ and secondaiy education is 
impaitcd to then clnldien in their own languages while the 
Russian influence continues to permeate University education, 
although tlieic is piovision foi special language Chairs under the 
aegis of Russian institutions in then areas The third group 
consists of compact natioualities who have no national alphabet 
and no national cultuic but who use their native language in 
their daily life They icceivc piimary education through the 
medium of their mothci -tongue but secondary and higher educa- 
tion in Russian LastR , come those scatteied tubes who have no 
alphabet, no cultuic and little oi nothing of udiat we have leanit to 
call civilisation Then children aie taught in Russian schools in 
Russian Efloils aic now being made to raise those peoples in 
Cic scale of cultuic and civilisation Laige educational facilities 
are being jilaccd at the disposal of the thud gioup while to impart 
elemental education in then oum tongue to the fouith group is 
being cxpei imeiitcd with 

But uhilc all these aie admitted and well-knouii 
The RtiFBinn purging not f<icts, it caiiiiot be denied that the 
m.Sy ’’T h Fedcial Republic has pi actically become 
a Leviathan If by “ self-deternunation ” 
01 “ autonomy ” is meant the light of a national group to de- 
teimiiic the type and nature of its social and political structure 
and to decide whcthei it should secede fiom the Union or not, then 
the less said of the so-called autonomous units the better Theie 
IS 110 State freedom in political and economic matteis The 
dictatorship of the proletaiiat is on the saddle and no wonder 
“ self-deteimmation ” solemnly piomised to national or regional 
groups has been reduced to a myth But the pioletarian crusade 
is by no means diiected against any national minoiity as such 
It repiesents an attack upon a certain type of social and 
political institutions In Hitlei’s Germany we have got 
what may be called national purging In Stalin s Russia 
the purging is of an entirely different sort It is large- 
ly and essentially economic In the first case, minorities 
are faced with tin eats of violent extinction In the second 

^ * Sovieti Russia m the Second Decade Report of the Trade Union Delegation 

( 1938 ) 
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case, the slogan is to abolish private property and to 
clear the State of ah pioperty-holdeis whatever their nationality 
In either case, however, tlie spirit is one of intolerance, and one 
will not be sui-prised if even in Eiissia that spirit some day will 
claim national minorities as its victims, particularly when tlie 
coercive power of the State changes hands 

Conclusion 

To sum up in the pieceding pages an attempt has been made 
to enumerate the safeguaids incorporated in the constitutions of 
USA, Svwtzerland, Germany and Kussia But sometimes the 
protection exists on paper and is not actually given effect 
Sometimes again it has been made to disappear from the cons- 
titution USA and Switzerland are comparatively old demo- 
cracies and the conditions in these countries have more or less 
been stabilized so that the form of the State is more or less re- 
flected in its actual woiking, although even in America the rights 
guaranteed to the negroes under the constitution have been, bv 
administrative action, violated on many occasions A war was 
necessary to dispossess the slave-owners of the Southern States 
It was then found out that the gulf between the ad- 
vocates and the opponents of slavery was too profound 
and vital to be bridged by a compromise, and a bloody conflict was 
necessary to solve the issue The chapter of ill-treatment meted 
out to the negroes has not been closed * Nor can it be said that the 
antagonism between interests other than racial interests has been 
eliminated On the contrary, that antagonism is spreading wider 
and widei and sinking deeper and deeper with the result that the 
constitutional guarantees in legaid to the fundamental rights of 
citizens seem to have become more apparent than real The 
divorce between ownership and control is perhaps moie complete in 
America than in any other modem State The custodians of 
what may be called the vested mterests are using their influence 
for political purposes and it is an influence which has become al- 
niost irresistible The judiciary, m the opinion of some 
thoughtful men, is so constituted that the poor and down- 

*■ * Read la thio coaaection Arthur Eaper’s The Tragedy of Lynching (Oxford 

University Press) 
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trodden cannot expect adequate relief from oppression at 
its hands to which they are entitled Piofessoi Laski points to 
the execution of Sacca and Vanzctti, the prolonged imprisonment 
of Mooney and the histoiy of Ameiican strikes as being conclusi\e 
evidence of the futility of appeal to the Court for redress He 
_ , , , goes so fai as to say that an American Presi- 

deciemtionB of nghis nre dciitial campaign IS “ a four months de- 

bauchery He thinks that the mam 
item in the defeat of Mi Alfied E Smith, at the election of 
192t^, \\as the fact that he \\as a Roman Catholic and that he did 
not possess the social habits usually associated with the Piesidency 
of the Republic Appointment of the Supieme Couit has always 
been controlled by paiiics and caucuses which aie dominated by a 
paiticular philosophy of life Nomination is generally given to a 
man who is known to hold sound views on the problems of life 
and admmistiation and “soundness” here means that he does not 
challenge the basic assumptions on which society is built 
That is why, as we aie told by Piofessor Laski, men like Mr 
Justice Braudels and Mi Justice Holmes have been raie in the 
bench The le.siilt is that the Couits aie not neutial instiuments 
of justice which decide, without bias and piejudice, the issues 
hi ought bcfoie them t The judges are tiaditionally attached to the 
past and mtci’piet the law in the terms of the countiy’s past tiadi- 
tions, howcvei levolting they may be to the pimciples of justice 
ani equity In those cases wheie the judges show then indepen- 
dence of judgment and impaitiality regaidless of the tieud of pie- 
valent political opinion, then decisions aie sought to be nullified by 
popular veto It is no use making law unless the vast mass of 
the people are piepaied to accept its consequences This is proved 
by the fact that in the United States the most solemn declarations 
embodied in the constitution have often failed to give the protection 
of law to the negroes They are entitled to the fianchise on the 
condition in the South that they do not exeicise their vote They 
are entitled to use the lailways as a public carrier provided always 
that they do not ask for the amenities which they piovide iUl 


H J Laski Democracy in Cnsis, p 69 
f In overrabng a senes of recent Federal laivs on grounds of “ illegality ” the 
Supreme Court has sho-wn a large measure of independence 
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thiB shows that a constitutional chaiter solemnly signed may be 
1 educed to a mere scrap of paper and we agree with Professor 
Laski that so long as man’s power to shape the character of law 
IS unequal, its incidence also is bound to be biassed 

Par more striking, however, is tlie position in Germany and 
^ Eussia These arc new “democracies.” 
how far the German cons Tilings havc iiot yct Settled down Natural - 

titnfcion conforms to them , , <• x-lij 

ly, gi eater difficulties face the leaders 
' m applying the provisions in law and making the opera- 
tion of laws conform to their substance The effective protection of 
minorities piesupposes, as we have previously pointed out, tile 
existence of a perfectly democratic type of government and ad- 
ministration Whether a particulai type is democratic or not 
depends upon factois which may be stated to be (I) whether the 
people have ultimate contiol, (11) whether the people can easily 
bung about changes m the constitutional machmeiy, (111) whether 
the people have a continuous and effective control over the -id- 
mimstiation, (IV) whether public services aie open to all those 
who have the requisite qualifications, and (A’') wliether the peojjle 
have opportunity to paiticipate as laymen in tlie activities of the 
Government 


Judged by these tests, theoretically and on paper, the German 
constitution is certainly of a democratic type The federal cons- 
titution as also the constitutions of the constituent Statest lay 
down that the supreme power resides in the people, thus placing 
them in the position of the final arbiters of their political destiny. 
It is also provided in the constitutions both of the Eeich and ihe 
States that they may be modified, altered and amended, save in 
exceptional circumstances, by the legislatures elected directly by 
the people There is the further provision that by resort to the 
initiative the people themselves may amend the constitutions and 
the laws made thereunder Again the representatives of the people 
in all branches of the administration are elected by universal, equal, 
direct and secret suffrage of all German citizens, men and womed. 


* H J Laaki Democracy in Cnsis, p 140 

f For all practical purposes the constituent States no longer exist Federalism 
seems to be dead as mutton in Germany The subject is dealt -mth at some length m the 
chapter entitled “ The Federation and Eesiduary Powers ’’ 
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in accordance with -the pnnciples of proportional representatioiu 
These representatives are entitled to control the administration in 
a vanety of ways They have, foi example, power to select 
the administrators. In the local sub-divisions generally the re- 
presentative body select the admimstrators for fixed terms subject, 
however, in certain cases, to the approval of the State authorities. 
The admimstrators are held responsible for their financial acts to 
the local representative bodies and control is exercised over them 
also by supervision of the superior State authorities In- ' 
asmuch as the German constitution falls theoretically un- 
der the category of responsible government the tenure of. 
the central executive, which assumes political leadership in, 
the Eeich, depends upon the confidence of the legislature- 
Moreover, it is provided m the constitution of the Eeich 
that all citizens without distinction are eligible for pub- 
lic offices according to their quahfications and capacities- 
It is claimed that the German educational system “ is 
now undergoing changes designed to give the utmost opportumty 
to all capable students in the way of direct preparation for pubhc 
offices of various kmds 


Lastly, reference may be made to the provision for participa- 


The lay public associated 
■with Govemmental aoti- 
•vibes 


tion by the lay pubhc in Governmental acti- 
vities through popular representation m offi- 
cial Commissions and Comnuttees of En- 


quiry, in the tax authorities and even in the Courts. “This ap- 
pears to be,” observe Blachly and Oatman, “one of the strongest 
and best features of the German admimstrative system.” .We 
think, however, that theie is nothing particular or peculiar in this 
procedure distingmshmg the German system from the systems pre- 
valent in some other parts of the world In fact, this procedure is 
to be met with m aU democracies and even in India, where govern- 
ment is practically run by a bureaucracy The real test is whether 
the final decisions taken by the executive authorities are influenced 
by non-official opimon represented in the Commissions oi Commit- 
tees of Enquiry In India such Commissions or Committees 
are sometimes looked upon as manoeuvres calculated 
to evade Ihe issues which they weie appomted to settle Blachly 

* Blfichly and Oatman The Government and Adiflinisiiration of Gennany, p G2i 
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and 'Oaliman have not tahen care to -show to what extent the ad- 
vice tind assistance of men of affairs, experts m various field':, 
scholars and scientists, placed at the disposal of the Government 
m the com se of the enquiries conducted by Joint Committees of 
officials and non-officials, are utilised hy men in power in the 
actusil working of the machinery m Germany 

'The -statutory provisions enumerated above should he 
examined in the light of the extraordinary 
powers vested in the executive and of reeent 
political developments with which the 
world has been made familiar It may be stated at the 
very outset that the executive authorities in Geimany have been 
invented with ordinance-making powers, an expression which in 
India has had rather unpleasant associations Article 48 
of the German constitution authonses the President to issue legal 
ordinances It is not specifically stated in the law that he has the 
ri^ht to “issue such ordinances, but the power is implicit in the fact 
that the constitution authonses him to take all necessary measures 
torestoie piiblic safety and order and to set aside certain constitu- 
tional rights, which could only be effected by an ordinance 
Article 48 lays down 

“ In the event of a State not fulfilling the duties imposed lon it by 
the constitution or the la-ws of the Eeich, -the President oT 
the Eeidh rnay make use of the armed forces to compel it to 
do so 

“ Where pubhc security and order are seriously disturbed or endan- 
gered withm the Eeich, the President of the Eeich may take 
the measures necessary for their restoration, intervenmg in case 
of need with the help of aimed forces Por this purpose he is 
•permitted, for the tune bemg, to abrogate either wholly or 
partially the fundamental rights laid idown m Articles 114, 
115, 117, 118, 123, 124 and 153 

" Ihe President of the Eeich must, without delay, inform the 
^ Eeichstag of any measures taken m accordance "with para- 

graph 1 or 2 of this Article Such measures shall be abrogat- 
ed upon the demand of the 'Eeichstag 
Wh^re there is fianger m delay, the State ‘Gnvemment may take 
provisional measures of 'the kmd mdicated in Para 2, for its 
o'wn territory Such measures ehall be abrogated upon "the 
demand of the President of the Eeich Or the Eeichstag ” 

“ D6taEs are to be determmedhy a law of the3elch *■- 
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The article may, broadly speaking, be divided into two parts. 
It refers, m the first place, to the power of the President of the 
Eeich to have the Federal laws executed in the territories of the 
States technically called Lander The President has, subject to 
the safeguards specified in the article, absolute discretion in choos- 
ing his own Ime of action Should a Land fail or refuse to dis- 
charge its obligations imposed upon it under the constitution by 
the laws of the Eeich the President may, in the exercise of his in- 
dividual judgment, try to settle the issue by negotiations or by 
any other conciliatory method, or invoke, in the last resort, the 
aid of the armed foices to enforce his authority The power,, as 
Dr Ogg remarks, is similar to that exercised by President 
Lincoln during the stormy period of the American Civil War, but 
Ijincoln used it against individuals in rebellion and not against 
States In fairness to Hitler one point should be taken note 
of It is by no means true that that power had not been employed 
except when Bhtler rose to power In 1920 it had been used 
against Thuringia and Gotha and, three years later, against 
Saxony In each case the President suspended the State autho- 
rities and appointed in their stead a ‘ ‘ national ’ ’ Commissioner 
In pre-republican Germany the Emperor had power to take action 
against a “ disaffected ” State and force it to fulfil its “ consti- 
tutional federal duties” but only with the assent of the Bundesrat 
The President is more kingly than the Emperor, the constitution 
does not reqmre him to seek anybody’s assent 

Ear more important in this connection is the second part of 
the article which defines the Presidential 
powers in extraordinary circumstances when 
the public safety and order in the Eeich are 
considerably disturbed or endangered Under it the President’s 
position IS stronger in some respects than that accorded to the 
Emperor While, for instance, the latter could declare martial 
law in any part of the Federal territory when pubhc security'’ 
was in danger and adopt emergency measures when the Parlia- 
ment was not in session, submitting them, however, for approval, 
to that body at the earhest opportunity, the Weimar constitu- 
tion has given the President power to have recourse to emergency 
powers regardless of whether the Parliament was sitting or not™ 
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EDd there is nothing to suggest that the President’s measures 
would lapse like those of the Emperor on account of lack of 
formal assent of the legislature, although he is required to report 
his action 

It IS true that the Eeichstag can in law demand 

execution of the measures, but the 

occasions the 

Eeichstag asserted itself coupled with 

the incidents that followed almost immediately renders 

that safeguard as of doubtful value The President 
revoked the two emergency decrees at the instance of the 
Eeichstag but later dissolved that body and leissued the ordinan- 
ces and the Federal Supreme Court upheld on appeal the legality 
'and constitutionality of the whole procedure Yet there were I’er- 
tain safeguards against resort to dictatorial powers under the 
constitution The language of the article would show that the 
‘nghts of the people guaranteed under the law could be suspended 
-only for a specific object, namely, that of restoring public safety 
-and order, and evidently for nothing else It was laid down that 
they could be suspended for a temporary period and only as an emer- 
.gency measure The President was further required to report 
-his actlbn to the Eeichstag “ without delay,” which action was 
liable to be withdrawn at the request of that body j-\gam liy 
.implication, if not expressly, he was not authorised to act beyond 
the limits of the constitutional instrument inasmuch as power was 
derived from the constitution itself The question now is whether 
the spirit of the constitution has been maintained by Herr Hitler 
and whether he has not assumed powers which were not intended 
to be conferred upon the President or the Chancellor 

In exercise of the powers conferred upon him Presi- 
dent Hmdenburg issued a decree in the beginmng of 
March, 1933, suspending certain important clauses of the 
constitution The step taken was drastic and a frontal attack on 
the communistic activities m G-ennany The rise to power of 
Hitler IS a measure of the communist’s failure The immediate 
cause of this anti-commumst drive by the Hitler administration i° 
to be found in the suspicion on its part that underground acti- 
.vities had been carried on by foreign ” undesiiables ” - for tlie 
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purpose of overthrowing the constitution The burning of the 
Reichstag was pointed out by the German General as being the 
external symptom of those anti-German underground activities 
In haste and in panic the Government inaugurated a policy of 
terrorisation They earned out mass arrests, banned the com- 
munistic Pi ess and suspended the most cherished clauses of the 
constitution 

The articles, which are mentioned in Sec 48 and which have 
been abrogated, i elate to the inviolability 
of personal liberty and of residence, of 
tion, and iiow and where secrecv of Correspondence and of 

they may he abrogated i ■> j i -i 

the postal, telegraph and telephone ser- 
vices, freedom of expression and opinion, the right of 
peaceful assembly, the right of association and the right 
of pioperty It appears that the whole charter of funda- 
mental rights embodied in the German constitution has been 
placed at the complete mercy of the executive authorities Nor 
IS the diastic action taken merely theoretical Measures have 
been taken in accordance vath the decree to terrorise the commu 
msts, particularly the Jews, and it is a scandal that a thinker like 
Einstein had to leave Germany to seek refuge abroad and that his 
bank money in Germany was forfeited * It is perfectly true that 
in cases of grave emergency, the President is justified in issuing a 
decree suspending the constitution But the point is whether 
such an emergency actually aiose when the deciee was issued It 
seems to us that the situation did not justify or call for an executive 
action of this kind and that it has been resorted to m violation of 
the spirit of the constitution Originally the decrees were promul- 
gated for the purpose of dealing wuth public disorder 


* Herr Hitler gives his impressions of the Jews m his hook called Mem Kampf 
The Jewish doctrme of Marxism,” observes HiUer, “ rejects the anstocratic 
pnnciple in nature and m place of the eternal pnvilege of force and strength 
sets ujt the mass and deadweight of numbers It thus demes the value of the mdividnal 
a>'jong men, combats the importance of nationahty and race, thereby de 
jTiriviDg humemty of thd whole meamng of its existence and ktiltuT 
Thus did I now beheve that I must act m the sense of the Almighty 

Creator hy fightmg against the Jews I am domg the Lord’s work The Jew was 
never a nomad, hut was ever a parasite in the bodies of other nations ” To these 
unpressions and his declaration that he is “ a fapatical Semite ” may be traced 
Herr Hitler’s anti Jewish drive, - - _ . . . - 
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As soon as it was brought under control, it was thought 
that Article 48 would remain only “as a gun behind 
the door,” and in 1929 there was no decree at all, but by Septem- 
ber, 1932, the list was formidable, the total number of decrees being 
233 What is significant is that the power contemplated under the 
article in question came to be used not so much in connection with 
the maintenance of law and order as with economic and finan- 
cial issues, both of major and minor importance, such as 
the sales abroad of Reichmarks, the revolution tax jiay- 
ments in terms of gold, the suspension of reparation pay- 
ments in kind, etc 

Germany is rapidly moving towards dictatorship, if it is not 
already in action Parliamentary demo- 
of theory and cracy has been reduced to a myth and no one’s 
life and property are secure now The Ger- 
man case IS proof positive of the fact that, however extensive the 
riEfhts of the people may be, as stated in the constitution, the char- 
ter guaranteeing those rights may be reduced to complete nullity 
in actual operation The Weimar constitution has been jockeyed 
with the deliberate object of making the executive the final and 
irresponsible arbiters of the political destiny of the German citi- 
Trens It is true that Art 48 makes it essential that any Presi- 


dential decree must have the sanction of the Eeichstag But the 
piotection has proved ineffective It is likely to prove ineffective 
in all modern responsible democracies Preedom of speech, free- 
dom of the Press and other concomitant rights formed the main 
plank in the nineteenth century Liberal platform in Europe, 
but the expansion of human endeavours in the twentieth and the 
resultant conflicts of interests have exposed the inherent limita- 
tions of the doctrine It is not surprising that the democraci*"S 
under modem conditions, particularly the post-War democracies 
should have betrayed considerable reluctance to adjust the Liberal 
theory to modern practice 

Apart from the Presidential decrees contemplated in Article 
48, the National Cabinet, individual mem- 
bers thereof, the Chancellor, the Eeichsrat, 

tratrre Oramances ’ t j t. 

the state Cabinets and special ad hoc 


authorities in Germany have power, subject to certain 
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restrictions, to issue legal ordinances, under which the 
rights of the people may be held in abeyance Be- 
sides, there arc ample pioMsions for the issuing of ad.- 
ministrative ordinances which have been classified into (1) 
organizational, (2) instructional, (3) institutional, and (4) ex- 
cculnn *' It IS t-o be admitted, liowcvei, that the German Consti- 
tution has laid down in detail legal remedies, available lo the citi- 
zens, against all ordinance'? and orders of the admmistiative autho- 
rities which atTect tlicir riglits hlention may be made in this 
connection of the Administiatne Courts and the ordmaiy Judicial 
Courts vliich arc empowered to examine into the validity of ordi- 
nances or decrees But it must be remembered that in Pnissia 
pn sc the constitution -cannot be attacked by a private individual 
except b) nay of piotest against an order issued under 
it which seeks to compel tlic individual Nor can the uuestion of 
expediency he raised sale by informal procedure and in the 
lower instances of the administrative tribunals The use of the 
ordinance to establish legal norms which aie enfoiceable as law 
has been demonstratiiely proved in Germany to be both efficient 
and effective, and sometimes extremely haimful to the nghts of the 
individual and inimical to bis interests 

In Bussia the problem of the protection of minorities has 
been complicated by the exclusion from citi- 
^tiL^in^BuSa zenship of a large number of people who have 

been enumerated in Art -65 of the consti- 
tution For one thing, to deprive people of their franchise 
purely on economic or religious grounds not only strikes at the 
foundations of democracy but runs counter to the principles of 
minorities protection evolved under the League of Nations 
Secondly, the judicial competence has been vested in the 
All-Eussian Central Executive Committee so that there is 
no Court to which appeal may be preferred by citizens for 
any action taken by the executive The Executive not only car- , 
nes on the administration but sits in judgment on its own acts. 


* niaclily and Oatmftn The Government and Admimstratlon of Germany, pp 815- 
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It IS the supreme legislative, administrative- and controlling bod 
of the Eussian -Soviet Eepublic Articles 32, 33, 34, 35, 3 
define in some detail the functions of that Committee and wc fin 
in Art 77 that “ it is the final court of appeal ” 

The Soviet Eepublic in la-w and in fact is an oligarchy ' 
The fact that the vote of one townsman is considered equivalen 
to that of five peasants goes to show that the Eepubhc is admim'’ 
tered in the interests of the urban population and not so much n 
those of the rural areas The urban population accounts for onli 
about one tenth of the total inhabitants of Eussia The Congress' 
es of Soviets are composed of representatives of town Soviets anc 
of County Congresses, in the case of the latter in the proportior 
of one deputy for every 25,000 inhabitants, and in the case oi 
the former, in the proportion of one deputy for every 5,000 
electors, with a maximum of 500 deputies for the whole regiori 
(Art 53) t Although at the present moment the Eussian Govern- 
ment is rather ohgarchical than dictatorial in form, it cannot be 


* For the Easeians’ claim that the U S 8 R is essentSally a democratic community 
and that it is, in fact, the most completely democratic of all the commumties of any 
ma^tude m the -world of to day read Sidney Webb’s thought-proTokmg article m Current 
Htstory entitled ” Is Soviet Russia a democracy?" Far reaching consntational changes 
homologated in 1936 indicate an interesting phase m the development of the Russian com 
miinisl doctrine Franchise is thrown open to persons over eighteen years of age, regard 
less of social ongm or former employment The supreme legislature- will consist of two 
Houses — ^the Soviet of the United Eepnbhcs and the Soviet of the Nafionahties If 
■will be elected for four years ■nnless earber dissolved in the case of disagreement as 
regards important legislation The elections of the Chambers and the President -will be 
bv secret ballot All restnchons on ci-vil ngbts are abolished In re-viewing the changes 
at some length in the Manchester Guardian of the 22nd June, 1936, Professor Laski ob 
serves that “ the government of a class is being transformed into the government of a 
commumty,” that each one of the changes " is an immense advance over past technique ’’ 
and that *' it represents a real approach to the classic pnnciples of representative govern- 
ment ” Social nghts guaranteed to the citizen include rest, work, education, racial and 
sexvinl equahty and religious freedom Their protection rests, first, on the elected legis 
IfttuTO and, secondly, on the judges who in the Courts of appeal are elected for five years 
by the legislature, to whom alone they are responsible Little room is left for execvtivo 
discretion and the system of government stands midway, as Professor Laski pointe out, 
between the systems of Great Britain and the Umted Stiates of America In the 
intervals between sessions of the legislature it is to he represented by a Joint Commit- 
Ico of 37 members of both Houses with power to declare war and conefndo peace, israc 
t’ucrgency ordinances and declare executive acts ultra vires m its capacity as the Supremo 
Court of the Republic The constitution may be emended not fay simple legislation but 
hr Ji. two- thirds majonty of both chambers of the legislature 

I Cj the recent constitutional changes indicated above in the footnote. 
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smed that the Constitution contains dictatorial elements, espe- 
lally because the Government aie not responsible for their acts 
) any Assembly elected upon a demociatic basis, and “the ^en- 
ency is for all effective power to be concentiated in ever fewer 
ands so that a pure dictatorship may well be only a question of 
me “ ^ 

An idea of the actual operation of the law in Eussia may be 
obtained fiom the sentences of punishment 
appbcahon usually awaided by the Kussian 

Couits for appaiently trivial offences Some 
me ago a demonstiative foui days’ tiial of “ Cook-wieckers ’’ 
^as concluded in Moscow with the passing of death sen- 
mces on five of the accused and sentences of impnson- 
lent for terms ranging fiom eight years downwards on 
5ven others The case aiose out of a report in the 
oviet Pi ess which described the conditions of industrial 
itchens as mtolerable and filthy and the food served m 
ating rooms for industrial workers in Moscow as uneatable 
hosecution witnesses swore that soups and other dishes regularly 
ontamed quantities of rubbish, nails, sand, ban, glass and other 
eleterious substances The Comt declared it to have been definite- 
7 proved with a piomptitude woithy of a better cause and with an 
ir of judicial detachment and impartiality that the accused cooks 
nd their instigators had deliberately mixed these substances with 
he food “ foi the puipose of discrediting the Soviet Government 
nd undermining the State industry ’ ’ Even if the substance of 
he allegations be tiue, it would be impossible to conceive of a more 
uutal punishment foi such offences and a more atrocious travesty 
if a judicial tiial It is beheved in international circles that the 
mfortunate men were apparently scapegoats singled out as thev 
TOre as victims of Soviet wiath on account of then non-proletailan 
)iith That view is supported by the fact that the chief prisoner 
vas Mikhail Oskin, formerly a village grocer who had received 
he Cross of St George four times for valour during the War 
5uch recognition by the Czarist Government was weighty evidence 
igainst him and in support of the prosecution case It may be 
idded thal two of his sons were also among the victims 

* Ctarlea Potne The History of Government, p 179 
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It appeals, theiefore, that the woild ‘has not been 
leassuied by Vyshinsky’s lemark “We 

Text-book \mters on lovir t . j i i t > 

and practice * do not Tvant blood and s^engeance 
■ That might have been true m the case 

of the Vickers’ employees, but the policy of the Russian Govern- 
ment, the methods puisued to execute that policy and the faicical 
nature of some of the Comt proceedings all tend to> suggest that 
the fundamental lights stated in the constitution and guaranteed 
10 the citizens are more appaient than real This view is suppoit- 
ed by the Riga correspondent of the London Times who had in his 
papei published a quotation from a book entitled Courts avd 
J ustice in the USSR by N V Krylenko, Commissai of Justice 
of the R S R S R , which sets out the law and practice in the fol- 
lowing words 

“ Every judge must keep himself well mformed on questions of 
State pobey and remember that his judicial decisions m 
particular cases are intended to promote just the prevailmg 
pobey of the rubng class and nothmg else ” 

An official text-book used by the Law students of the Moscow 
University entitled The Basis of Glass Justice, contains the fol- 
lovong remark which thiows a lurid light on the system of 
admimstration of justice in Russia 

" Soviet law does not recogmse the prmciple that all persons am 
equal in the eye of the law All decrees of the Soviet Gov- 
ernment and aU the Soviet laws have bom the beginning taken 
great care to insist on a strict class-lme It would be very 
naive to afford equality of justice to the toiler and the class 
enemy This would be contrary to the pobey of the Soviet 
Government ” 

But theie is another side of the pictuie which cannot be 
ignoied by caieful students of law and ad- 
Law IS politics ministration All that we leain from the 

quotations cited above is that the law m Riis- 
si » IS framed and admmisteied with a view to promote the policy of 
file State and therefore of the party which donunates it But is 
that an extraordinary phenomenon? Is it against legal tiaditions 
and practices m other civilized countries, particularly in the places 
like England where m text-books and political discussions one 
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fiequently heais of the Rule of Law, of complete equality in the eye 
of law, of the pimciples of justice and equity and good conscience 
and of such othei pompous and pleasing phrases^ Professor 
Laski’s answei is decisively in the negative The “ Soviet sys- 
tem of Law,” he obseives, ” does what the English system does 
it puts the supieme coeicive powei of the State behind ihe funda- 
mental piemises of the legime of which it is the expiession 
Similarly when in a celehiated case in 1778 Chief Justice Chase of 
the Supreme Court of the United States laid down that a law 
” cannot change innocence into giult oi punish innocence as a 
Clime, 01 violate the rights of an antecedent lawful private con- 
tract, or the light of piivate pioiDert}^” he had obviously in mind 
the philosophy of the American Constitution, the meaning and 
significance of its structme and the institutional basis of law and 
justice ” Law,” said Lenin, ” is a political measure, law is 
politics ” Any judge or jmist may repeat Lemn’s maxim in 
England, America, France and in all the civilized countnes, not 
to speak of Hitler’s Germany and Mussolini’s Italy and the Indian 
Civil Servant’s British India One cannot deny that behind the 
accepted legal doctiine is its relentless pmpose, sometimes 
avowed and open and sometimes silent and subtle, of consohdat- 
itig the authority of men and women in power It is as true of 
East and West as it is of Soviet Russia which is both East and 
West 

In Russia of course, as Professor Laski points out, ” m every 
phase of law, property, contract, tort, crime, 
S end IS the three fold one of crushing 

counter-revolutionary resistance, of freeing 
the woikers fiom the impact of what are regarded as 
capitalist habits, and of buildmg up a social outlook able to work 
the piinciples-of Commumst society ”t The end is capitahstic 
where the commumty concerned is captahstic Where as in 
Russia to-day, oi m England during the War, or in fndia in the 
tliroes of a politico-iacial conflict, the atmosphere is lense, the 
laiv is avowedly drastic and its application and interpietation cal- 


* Harold J lisski Law and Jnstico m Soviet Enssia, p 39 
f Ibid, p 89 
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Ions and ciuel But the point is whether under a given system 
there are oppoitumties placed at the disposal of the common popii- 
lace to have easy access to the courts and defend their cause at 
small expense and seek to have the legal principle related to social 
environment 

Professor Laski assures us that according to this test the 

Russian system compares favourably vath 

Cnme is a social ovil , , , , , ^ * 

what IS prevalent in most European 
countries and in the United States It lacks the form^ dignity 
and procedural rigour associated with the administration of justme 
in England, but the system, it is emphasised, has featuies which 
tend to “ bring law more substantially into relation wth justice 
than anything the Common Law system has so fai been able to 
attain Certain facts have been mentioned in support of Pro- 
fessor Laski’ s thesis The litigant, foi example, pays fees in 
piopoition to his means The Consultation Bureau nsually ap- 
points, on application from the litigant, a lawyer to assist him 
In some cases the litigant himself selects his “ counsel ” from 
the collegium and the average lawyer is paid about as much as a 
skilled workman There is something like a judicial dy- 
archy, a lay judge sitting with a professional judge The 
former lays stress on social needs in the light of the 
facts of the case while the latter provides the techmqiie 
of law The object of punishment is reform The les- 

ponsibility for crime is, in ultimate analysis, attributed 
to society The prisoner is allowed, as far as possible, 
a full and self -respecting life He is employed in industiial work 
and paid for it He has the right to vacation, receives ‘ ‘ a gener- 
ous allowance of visits ” and writes and receives letters piacticall^ 
without limit and without any censorship There is no lestncticn 
on freedom to smoke while working or in conversation with his 
fellow-prisoners There is also autonomy behind what 
in British India we have learnt to call the prison bar All punish- 
ments in prison are in the hands of the prisoners themselves 
They have their newspapers thiough which they ventilate their 
giievances and give expression to a good deal of then energetic 


♦Harold J Laski Law and Justice in Soviet Enssia, p 10 
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resentment No wonder that men with long records of convic- 
tions have become successful engineers, lawyers, civil servants 
and business oiganizers Some have joined the Bed Army and 
the Communist party It is, in short, the task of social healing 
to vhich the judiciaiy in Bussia seems to be pledged Punisb- 
men'' is pieventive and refoimative lathei than deterrent 

But we cannot get away from the simple fact that there is 
little or no tolerance in the political and eco- 
nomic issues It may be true that if it is 
difficult for a countei -revolutionary to estab- 
lish his innocence in Bussia, it is equally difficult for a oommuuist 
to piove his innocence in Biitish, European and American Couits 
of Justice The analogy is a statement of the pioblem and m 
no sense its solution We have not yet leached a stage when we 
can definitely point to a particulai doctiine as being the only 
salutary and unexceptional rule of social conduct National 
soveieignty has been given a long and earnest trial, and it has 
failed It has pioduced disorders and conflicts culminating m a 
tenible oigy of human bloodshed It has led to a ruthless suppres- 
sion of small and weak racial, linguistic and religious groups Is 
it not therefoie time to try another method for the purposes of 
conciliation and co-operation? The League of Nations has not 
jet been fully used, noi have its possibilities been exhausted We 
do not suggest that a federation of nations can aU of a sudden 
make angels of men or that a Woild Court can convert this perveise 
world into a paradise But if two men, other things being equal, 
are more dependable than one man, an assembly of nations is 
likely to prove, in like circumstances, a more effective instrument 
of justice and peace than one powerful and self-conscious nation 
The problem of minoiities protection, like many economic issues, 
has become a woild problem, and it is not perhaps safe to leave it 
completely and absolutely in the hands of a national State, especial- 
ly when democracy is struggling in vain to assert itself 

Now, it may be remembered that none of the States which 
The need for inter form the subjcct-matter of our study in this 

chapter is bound by international obligations 
as contemplated in the Minorities Guarantee 
Treaties Besides, some of them have no official connection 


need for inter 
national control in res- 
pect of nunonties protec- 
tion 
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with the League of Nations It has been shown that safeguards 
for the protection of mmoiities giiaianteed under Municipal law 
are liable to be violated by executive authoiities unless they have 
cultivated a spiiit of accommodation and friendliness We recog- 
mse that in Eussia at present there is no acute conflict between 
nationalities but there is no guarantee that it will nevei arise 
Admittedly there is suppiession of opinion when that opinion is 
opposed to the comm urn st doctrine What is now predominantly 
an economic and social issue may, with the changes in the person- 
nel of the Government and in the circumstances, take 
a different hue, for once the principle of coercion of 
mdividual life by the State has been accepted, there can 
be no limit to its application elsewheie Hence it is 
that in the League Guaiantee Treaties ^ stress has been 
laid on the statement of fundamental rights as being an 
essential and vital part of the instrument of minor ities protection 
It IS being incieasmgly felt that in the present temper of nations, 
paiticularly in Em ope where the conflicts of nationality are fre- 
quent as a result of post-War political leconstiuction, some kmd 
of mtei national control is essential for abiding peace and the wel- 
fare of mankind Where Municipal law fails to give necessary pro- 
tection, international guarantees should inteiwene, and in that view 
of the case it is time pressure was brought on those States which 
have not joined the League as well as on those which are not bound 
by international guarantees, to submit themselves to international 
supervision and control in legard to minoiities protection like the 
Succession States of Europe The futme of a stable and healthy 
social order seems to he in that comse and perhaps m no other 
If persuasion fails, there should be no hesitation to appeal to 
physical or econonuc pressme 


* The Secretary of the Interior in U S A. said in a pnbhc speech on May, 1936, 
that President EooseTclt was convinced that “ bo long as the minorities were deprived 
of the liberty of thought and rehgion and Uie nght to a normal civihsed life there conld 
be no permanent understanding between the nations ” 



CHAPTEE IX 


Safeguards m the Dominion 

It IS woitli while to turn oui attention to 
minoiities pioblem sough 
diffeient parts of the sel 
nions of the British 
Nations It will be lecalled that at a meeting 
Convention held at Calcutta in December, 1928, 
lefeiied to the law and practice prevalent in 
Canada with legard to safeguaids foi the prote 
theie He pointed out that “ the minorities a 
majoiities The majoiities aie apt to be tyranr 
and paiticulaily religious majoiities, and minor 
a right to be absolutely seemed ” Was, Mr . 
adjustment between the Eiench Canadians and 
at on the basis of population oi on the giour 
Was the adjustment between the Copts, Chrn 
mans in Egypt regulated by such consideratic 
suggested by Mr Jinnah probably was that apa: 
piovisions of law, custom had giown up m the D 
of securing repiesentation of different sects am 
only in the legislatme but in the execu 
On the specific issues involved Mr Ju 
was not challenged either by Sii Tej B 
by Mr M E Jayakar, both of whou 

amendments to the Nehru Eeport, most of '' 
Mr Jinnah is not the only person who emphasi 
view, for another eminent Mahomedan scholar 
Shaffat Ahmed Khan, who seems to have stud 
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some of its details, lias drawn a similai infeience. In liis note of 
dissent appended to the leport of the Simon Committee of the 
United Provinces Legislative Council, we aie given, for instance, 
a short history of the lelations between the communities in Canada 
and of racial conflicts in the Union of South Africa and of the 
measmes that have been adopted in both the countries to safe- 
guaid the mteiests of then minorities 

It IS well known that in Canada apart from the large number 
of Indians and aboriginal inhabitants, there 

The' history of racial , _ , . . 

fohflicts m Canada are Strong Lnglish and Iiench elements m 

the population The history of the problem 
'in that Dominion is to be found m speeches made in Parliament 
and the discussions that followed ultimately leading to the passing 
of the Quebec Act m North Ameiica * Originally the liulk of the 
aphabitants of Quebec were either French from old France or 
native Canadians Theie weie then about 90,000 Fienchmen as 
against 600 natives fiom Gieat Biitain and Ii eland They were 

/‘ of opposite lehgions, ignoiant of each othei’s language, and in- 
clined in their affections to diffeient systems of laws ’t The 
flench insisted not only upon the liberty of public worship but 
demanded a share in the administiation of justice and the right ih 
common with the English people of being admitted to all offices un- 
dei the Govemment, The English, on the other hand, pointed out 
jhat the Jaws of England weie valid against the Papists in Canada 
^jd that unless the lattei thought it piopei to turn Piotestants they 
piust be excluded fiom all public offices and various blanches of 
power In suppoit, the English quoted a poitioh of the Governors 
Co m mi ssion which laid down that no person should sit and vote 
;in the Assembly of Freeholders unless he had accepted the declara- 
tion against Popery prescribed by Statute 25 Car 2 The' French 
lehed upon the Treaty of Peace concluded between the Bntisli 
Government and the Fiench authorities according to which the 
King of England guaranteed protection to the Catholic religion pro- 
fessed by the inhabitants of Canada in so fai as the laws of Great 


* 14 George m, c 83 

f Baton Mofl^res, afterwards Attorney -General of Quebec, A B Keith Speeches 
and Documents on Colonial Pohoy, Vol I, p 12, 
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B]]tam peimittecl The iclevant teims of the agreement were a 
follows 


" His Butannic IMajesty on Ins side agrees to grant the liberty c 
the Catholic religion to the inhabitants of Canada, he wl 
consequently gne the most effectual orders that his nei 
Eoman Catholic subjects may profess the woi’ship their rel: 
gion, accoiding to the iites of the Komish Church, as far a 
tho laMs of Great Biitain peimit ” 


The Eieiich case was weak, paiticnlaily mmwofth 
inseition of tlie clause “ as fai as the laws of Gieat Britain per 
mit,” which rcndcied the whole stipulation in favour of toleratioi 
Yel^ doubtful, foi it vas contended that the laws of England di' 
not at all pcimit the piofcssion of the Catholic religion Th 
Flench case uas fuilhci weakened h> Statute I Elizabeth, whicl 
enacted that no foieign Pi nice, peison, pi elate, etc , spiiitual o 
teinpoial, should at aii} time cxcicisc povei of jurisdiction, spin 
trial 01 ecclesiastical, uithin the United Kingdom or any part o 
the British Dominions Again Cap II of the same Statuti 
piovided that erciy Mmistci of a paiish chuich in Great Britan 
and different parts of the Biitish Domimons must use the Book o 
Common Piayei and “ no other service without paymg or meurrmj 
certain heavj’^ penalties ” By that Statute, further, the Cathoh 
mass was prohibited in the whole British Empiie, including thi 
province of Quebec 


This contioveisy was followed up by the Quebec Act c 
1774,^ which conferred upon the inhabi 
of Quebec the nght to profes 
the Romish religion, subject to the King": 
supremacy as by Act I Eliz It also abohshed the oath 
Elizabeth and in its place a new oath was promulgated to wh::h 
persons professmg the Romish religion had to swear aUegiazx be- 
fore the Governoi It was further provided in the Ac: 
ordinance touching lehgion should be valid and have e-v'tt 
the same received the appiobation of the Crown, Tht' A:t was m 


* U Geergs m, c 83 


2^2 


THE PROBLEM OF MINORPtlE^ 


effect a repudiation for the fiist time in the history olthe Empire 
of the European methods of spiritual tyranny which culminated m 
the evolution of the German doctrine of Kultur The British 
'Government stood committed under its provisions to toleiance of 
non-B’ritish cultural institutions in an Overseas Colony, a policy 
seeking as it did to draw a line of demai cation between the things 
of Caesar and the things that are spiritual and sacred ^ 


We now come to the British Noith America Act of 1867 
■ ^ Protection foi the racial, linguistic and 

Protection olanBes in tho ' o 

British North Amenca leligious minoiities has been provided in 

sections 93 and 133 of that Act In section 
93 we find detailed provisions for education It is stated that in 
and for each province the legislatme may exclusively make laws 
with reference to education subject to the followmg conditions 


“ (1) Notlimg m any sueli law shall prejudicially affect any light oi 
privilege with respect to denominational schools which any 
class of persons have by law in the province at the tJmon 

(2) All the powers, privileges, and duties at the Union by law con- 
ferred and imposed m Upper Canada on the separate schools 
and school trustees .of the Queen’s Boman Catholic subjects 
shall be and the same are hereby extended to the dissentient 
schools of the Queen’s Protestant and Eoman Cathohc sub- 
jects m Quebec 

(3) "Where m any province a system of separate or dissentient school 
exists by law at the Umon or is thereafter estabhshed by the 
legislature of the provmce, an appeal shall he to the Governor- 
General in Council from any Act or decision of any provmcial 
authority affectmg any right or pnvilege of the Protestant or 
Roman Cathohc mmonty of the Queen’s subjects m relation 
to education 


(4) In case any such provincial law as from time to time seemS to 
the Governor-General m Council requisite for the due execu- 
tion of the provisions of this section is not made, or m case 
any decision of the Governor- General m Council on any ap- 
peal under this section is not duly executed by the proper 
provmcial Authonty in that behalf, then and m every such 


* Zmunem The Third Bntish Empire, pp 167-93 
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np fnr oiiK op ilio oircumpinrircp of cnch cnsc rcquiic 
the rnrhmnent of Caiiadii mnj ninkc icinccljol InwB for the 
(hie e\e( nl um of (ho puniPionp of (ln<. fccc(ion nnd of nny dcci- 
Pion of (ho no\crnoi-(Ion(Mal in Council under this section ” 

It n])])oais fiom tins pcdioii that the Ifiw rcsencs 
to the Cro\ernoi-Gcocia] in Council powoi 
of o\eni(1o tlic flrci'?ions or nets of any pro- 

Miirial lofiislalnie iclating to education 
x^liK'h, in his opinion, aio lopugnant to the spirit of the constitu- 
tion 31i(' iiglits and ))riMl(*ges witli respect to denominational 
'-rhonl'. \\hicli might hnM' oMsted at the time of the Union aic to 
lie SCI upiiIousl\ ohp(M\ed, the powers and ])nMlcgcs conferred on 
several scliools in Ujijier Canada aic evtended to the dissentient 
mIiooIs ill Qiiehec '\n ajijHMl sh.ill Ik* to tlic Governor-General 
in Ciamcil from an\ ad passed l)v am Pio\incial Government 
H'cking to afTec ( prejiidicialh the iiglits and priMlegcs enjoyed 
eilhu In tlic Piotcstant minoiih in Quehcc or tlie Roman Catholic 
minoriix in othei jiarts of ('anada This section was, howc\er, 
amjihfied in PSSO The Go\ernoi-G(‘neial in Council has as a 
result nov jiowcr to lefei rpicslions of law or fact to the Supreme 
Court for hc.iring or consideration The relevant portion of the 
amended law reads as follows / 

"( 1 ) Import int qucslious of Inu or of fact touching provincial legisla- 
tion or the appellate juricdiction as to educational matters 
st=tcd in the Governor in Council bj the British North Ame- 
nc^a Act, 1807 , or b} anj other Act or lav, may be referred 
h> the Go^cmor in Council} to the Supreme Court for hearing 
or consideration 

( 2 ) Ihc Court shall certify to the Go%cmor-Genc''al in Council for 
Ins information, its opinion on questions referred to vnth 
rca'-ons therefor, vhich shall be ga^cn in id e manner as m 
the ca^c of a judgment upon an appeal to the said Court 

The actual position of the minorities in this regard 
however, ho lyjnsidered in the lighj- or the well-known 

* 4 Bepcahri? S7, O; i 10', S‘a‘ ‘c3, riS 

G y Tic. Fe^era* oa cf 

j He rzp-c" ra " />* '.it 

GcTtrc '-Gcaezuh ^'*'5 lacTn'I'' fc' j ^ f - : * t - r i,, -- zzj — ““ 

Gerrerzer-Gez^A (Cf '-i e ri IS ri 'i / eo ^ - - 
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legislation of 1890 anti tlic serious conflict whicli arose in Ontario 
on tliG language issue cluiing tlic M%ni period In Manitoba tbe 
local legislatuic established non-scctanan scliools m 1890 and im- 
posed taxation on all for the benefit of those schools It should 
be noted that piioi to this, denominational schools had been in 
existence which weic paid foi by the paicnts or guardians 
conceined Tlic legality of the Manitoba legislation was 
called in question by the lehgious minority and the issue 
was laiscd before the Oouifc of law In Gtiy of Win- 
mpeq Y Ba)ci¥ the Couit decided in 1892 that the Act 
passed by Manitoba two ycais eailici was perfectly valid 
It held that the only light existing befoic it was foi 
parents oi guaidians to pi ovule money foi the maintenance of 
denominational schools, if they dcsiicd, and that that light was 
not abiogated by the Act in question, although under it they had 
now to jn ovule foi iinscctaiinn schools also Li Biopliy v 
Attomey-Gencial of Mamioha^ the Conit lulcd that the Gbvernor- 
Geneial in Council could be appealed to m the case of any conflict 
with law An appeal w'as actually made to the Dominion Govern- 
ment to ask Manitoba to amend its legislation involving as it did 
an injustice to the mmoiity Manitoba lefused to listen to the 
Domimon Government and the lesult was the introduction into 
the Federal Pailiament of a lemcdial Bill The Bill was opposed 
by many of the Protestant supporters of the Government and 
could not be placed on the statute-book The issue was raised at 
the general election in which the Conservatives were routed An 
agreement was at last arrived at largely through the persuasive 
efforts of Sii W Laurier, which permitted denominational 
teaching out of the ordmary class houis in the public schools ” + 


The constitutions, which were granted m 1905 to Saskatche- 


ProviBions for modifiod 
denominationalism in adn 
ctttional mfititationa 


wan and Alberta, imposed on them the obli- 
gation of providing modified denommation- 
alism m educational institutions, but this, 


as Professor Keith has pointed out, cost Sir W Laurier the alle- 
giance of one of his %ble lieutenants and has left a legacy of 


* A. 0 , 44B (1892) 
t A. 0 , 202 (1896) 

t Keitih The Constitutional Law of &0 Bntish Dominions, y 836 
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tioubles The question was again raised in 1926 when it was 
pioposed to transfer to the two piovinces school lands so long re- 
tained undei the control of the Federal Goveinment; and the 
piinciples adopted in 1905 in regard to modified denommationahsm 
have been leiterated and given effect under the subsequent 
surrendei of school lands * * * § In 1930-31 Saskatchewan decided to 
abolish the use of leligious emblems in the common schools and to 
insist that Enghsh alone must be the medium of instruction This 
decision has given use to a consideiable amount of bitterness of 
feeling and has been denounced as having inflicted a grievous 
wiong on the Fiench Canadians But theie seems to be little 
doubt that it is valid in law 

In Ontaiio the Eoman Catholic School Tiustees attempted to 
frustiate the effoits made foi the purpose of securing effective 
teaching of English in schools with the lesult that the local legis^ 
tuie supeiseded by law the Tiustees by the establishment of a Com- 
mission In Ottawa Separate Schools Trustees v Ottawa Goipora- 
fiunf the Privy Council ruled, howevei, that the Commission was 
illegal on the ground that the Eoman Catholics were entitled to 
control the management of schools But it was held also that 
French had no claim to be tieated as a medium of instruction or 
as a subject foi study save m so far as the law piovided In 
anothei case, namely, Ottawa Roman Catholic Sepaiate Schools 
Tiustees v Quebec Bank the luhng of the Court was that “ the 
sums expended by the Commission when in of&ce could legally be 
made a chaige on the funds provided foi the education of Eoman 
Catholics It appeals now that, on the one hand, Ontario has 
relaxed her efforts to make effective knowledge of English cora- 
pulsoiy and that, on the other hand, there is an evei -increasing 
recognition by the Eoman Catholics that such knowledge -on the 
pait of the Fiench childien is not only desirable but essential 
But the Eoman Catholics have not ceased demanding foi themselves 
contiol of secondaiy education and of the funds allocated to them 
In 1928 the Piivy Council iuled§ that they weie not entitled to 


* The BTirrender took place in 1930 

+ A C , 76 (1917) 

+ Keith The Constitutional Law of the Bntish Dominions, p 334 

§ EomaQ Cathohc S^rate Schools Trustees v V R (A,C , 3G3, 1928) 



256 


THE PROBLEM OP MINORITIBS 


any light which they had not enjoyed in 1867, but that they could 
appeal to the Governoi-Geneial in Council for lehef, if necessary 
Professor Keith thinks that the Manitoba case which showed that 
the local legislature was not afiaid of flouting the Pederal Govern- 
ment IS a sufficient warning which the Governor-Geneial in 
Council IS not likely to ignore 

In 1903 the Quebec Legislatme tieated Jews as Protestants"* **" 
and the lesult was that in 1924 the Jews demanded representation 
on the Piotestant Boaid foi Montreal and the appointment of 
Jewish teachers m the schools The subject was raised before the 
Pi ivy Council which held that the pioper and legal couise would 
be to make separate provision foi them At piesent the interests 
of the Je"wish minority have been safeguarded by separate piovi- 
sion for them in lespect of educational institutions All the«e 
cases show that the jmisdiction of the Governor-Geneial in Council 
as an appellate authority from Provincial decisions in matteis 
having bearing on the question of minoiities protection in legard 
to language is being piactically ousted It is significant that such 
an eminent authoiity as Piofessoi Keith welcomes this tendency in 
actual operation 

The Governoi -General’s ultimate power oi Pederal contiol re- 
^ , X gaidmg these matteis yet stands m law, but 

The ]Tidicial interpreta- « o , 

tion of the educational the proccss of appeal and adjudication may 

now be influenced, if not wholly determined, 
by a judicial veidict inasmuch as the Goveinor-Geneial m Council 
is empoweied to lefei the contioveisial mattei to the Supieme Court 
m the fiist instance Theie is, theiefoie, little loom for arbitraiy 
decisions, and the possibility of the mteiests of the minorities being 
ignoi ed 01 neglected has been minimised to a considerable extent f 
But it must be boine in mind that the accietion of power to the 
Provinces ms-a-vis the Pedeial authorities does not necessanly 
imply effective piotection for minoiity lights, it may mean less 
protection m ceitam cases The leal safcguaid lies in the substi- 
tution of judicial contiol foi executive justice 

* HLrach V Montreal Protestant School Commissioners (A C , 200, 1928) 

f The answers given an a roforonco to the Court are, though advisory, to be deemed 
liable to appeal By Sec 213 of the India Act of 1935 the Governor General is given 
power to seek in bis discretion advisoiy opinion of the Federal Court on questions of law 
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nrcRiinrdB m rcgnrJ lo 
npngc: 


In soctioii 188 ^\o find (lint citlici tlic English oi the Eiencb 
nngu.ige m.i> be b} an\ poison in debates in the Paihament 
if Canada and on llie flooi of tlie legislatuie of Quebec Both these 
anguages aie li} law icquned to be used in their iccoids and the 
nuinals of Ibe Hou^jcs of flie legislatuie Eitbei of these 
anguagos ma> bo used In am jieison in pleading or piocess in or 
•inning fiom any com I of law in Canada and in oi fiom any of the 
‘0111 Is in Quebec The Acts of the Paihament of Canada and of 
be legi'^laluie of Quebec aio punted and published in both the 

languages The intcicsts of the linguistic 
minoiitics aic thus safcguaidcd under clear 
pioMsions of the statute But this law did 
lot come all at once, foi the Act of 1840 uniting the Canadas made 
Ihighsh the official language of all foimal instiiimcnts and icjioits 
)f Paihament, copies in the Picnch language being excluded fiom 
be aiclmes The debates in Parliament could be conducted by 
ndnidual poisons in Fionch and the pinilege w'as quickly availed 
if A ^eai latei an Act was jiasscd aiithoiising Fiench trausla- 
lor of the Acts and legulations The mattci, howcvei, came to a 
nisis in 18jo when the Spcakci icfused to admit a motion in 
Froneb While uiibolding the ruling fiom the Chan the legisla- 
tiiie demanded the lepcal of this piovision of the Imiicnal Act 
which was ultimately secured in 1848 It ought to be lemcmbei- 
ed in tins connection that the ciisis had occuiied befoie Canada 
wMs laiscd by the Act of 18G7 to the status of a self-governing 
Dominion 

Much has been said of sections 51 and 62 m which piovision 
has been made foi the icpiesentation of foui provinces in the 
Paihament of Canada Quebec, which is moie or less a Fiench 


)f public imporlance It is soraowlmt analogous to the power possessed by the PriTy 
Council It seems from the language of the section that the opimons thus offered m open 
lourt may not be binding It loaves, however, room for growth and development of (on- 
rentions It is further to be noted that recommendations by the Privy Council under 
sec 4 of the Judicial Committee Act, 1833, must he unanimous while the Indian Federal 
Hour* procedure permits of dissenting opimons on the Hagne International Conrt 
inalogy The United States does not provide for such advisory opimon of the Supreme 
Court and in Australia the Court does not accept the offering of advisory opimon ns part 
if its judicial function In Northern Ireland the advisory opmions of the Pnvy Council 
lave binding effect 

* Keith Kesponsible Government in the Domimons, Vol I, p 376, 
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colony, has been given a fixed numbei of 65 seats and the other 
pi evinces have eacli such a number of membeis as bears a propor- 
tion to the total population as the numbei 66 beais to the total 
population of Quebec The numbei of members of the Jlouse of 
Commons may be incieased fiom time to time by the Parliament 
of Canada piovided the piopoitionate representation of the 
piovinces is not distuibed The mfeicnce is sometimes 
diawn fiom this statutoiy provision that the Piench or 
the English have something like separate racial repre- 
sentation in the legislature of Canada theieby providing some 
sort of protection for the racial and religious mmoiitics Of course 
in Canada administrative divisions coiicspond generally to the divi- 
sions of the population on a racial basis, especially in the case of 
Quebec and Ontario But the constitutional arrangements that 
have been made determining the share of representation 
of each in the Federal legislatrue are perhaps inevitable 

in every Federal Government, subject 

Representation in the to modifications to suit particular cir- 
leeislature the claims , » , mi xi 

of Provmces recogmsed cumstauces 01 eacli casG Theie IS, there- 
fore, no reason to suppose that the minorities 
enjoy in Canada such racial or 'religious representation as is 
suggested by the system of communal vote, separate electorate and 
communal represeptation in the legislature, which constitute an 
important, if not the most important, plank in the Muslim politi- 
cal platform in India 

Then again it is well-known that included in the powers 
assigned to the piovinces are matters relating to property and 
01VJ.1 rights, and solemnisation of marriage, and incorpora- 
tion of Companies for provmcial objects * But so far as Ontario, 
Nova Scotia and Brunswick are concerned, the Federal Govern- 
ment have power, with the assent of the provincial legislatures 
concerned, to establish unifoimity of civil law under section 94 of 
the Act Action undei that power has, however, never been taken, 
and there is great doubt if this power will ever be exercised, al- 
though there is proof of concmient legislation regaidmg these 
inatters in all the piovinces t Closely connected with sec 94 is 

Beo' 92 (11, 02, 18) 

— ^ Keith ; The Constitutional Law of the Domimons, pp 823-24 
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,^ec 97 which lays down that until the laws lelatmg to property, 
civil lights and the procedure of the courts in these three provinces 
are made imifoim, the judges of the Provincial Courts concerned 
appointed by the Goveinoi -General shall be selected from their 
lespective Bars There is no such qualifying clause with regaid 
to the composition of the Courts in Quebec which is piedommantly 
Piench, foi it is laid down in sec 98 that the Judges of the Courts 
of Quebec shall be selected fiom the Bar of that province The 
issues involved aie Pedeial issues and do not appear to be strictly 
relevant to the question of minoiities piotection, except perhaps 
in the case of Quebec 

Theie is a certain amount of confusion hanging over the 
question of repiesentation of minorities in 

E^prosontsinoii of min o* j-j -i ±1 ti/t* t i 

nties in the Gabi tile Canadian Cabinet Both Mr Jinnah 
M a 's Shaffat Ahmed Khan have stated 

what at best may be called a meie conven- 
tion to support then demand foi statutoiy piovision for the ad- 
mission of Mussalmans to the Govemoi- General’s Cabinet and 
those of the Governors in the Indian pi evinces Geneially the 
discretion of a Domimon Piime Minister m respect of bis choice 
of colleagues is subject to the same principles which prevail m 
Gieat Biitain He has, howevei, to placate the diffeient sections 
of his followeis, and in the federations and the Umon, to consider 
“ the claims to office of several parts of the countiy, a fact which 
often makes for weak Ministries ”* In the case of the Labour 
Mimstnes of Austiaha, the choice of Ministers is made by the 
Parhamentary caucus, and the Prime Mimster has no option but 
to accept colleagues practically thrust on him With the excep- 
tion of the first Commonwealth Mimstry of Mr Watson, this 
has been the usual practice t The caucus has begun to liave its say 
m the selection of the Prime Mimstei himself Piofessor Keith 
thinks that although “ at first sight it seems as if this weie an 
invasion of the lights of the Governoi to make his ovm choice, the 
mattei can be and has been managed constitutionally, for tlie 


* Keith EeBponsible Goromment m the Donunlons, Vol I, p 286 
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formal appointment continues to be made by him on the analogy 
of the Enghsh law or usage but contrary to the Iiish systeui 
But we have yet to learn that leligious oi lacial differ- 
ences aie the main detei mining factors as far as the 
composition of the Domimon Mimstnes is concerned It 
IS time that m the Dominion of Canada the pnnciple of 
lepresentation of each part theieof in the Federal Govern- 
ment has been geneially lecognised and legularly applied 
Thus the fiist Ministry of thirteen members m 1867 compiised 
6 from Ontaiio, 4 fiom Quebec (one repiesenting the 
English population) and two each fiom Nova Scotia and New 
Brunswick. The problem is now moie difficult, for tlie 
inciease in the number of provinces renders it Jess easy 
to satisfy claims, “ what is essential is that Ontaiio, Quebec, the 
Mai] time piovmces and the West should all be made to feel that 
these are not being passed ovei 

It IS deal that, in the first place, there is no statutory piovi- 
^ sion foi lacial lepiesentation as such m tlie 

Implications of the ens i t-, i i i 

tom reiatmg to the com Cabinet, although the Eedeial macluuei’y 
position of the Cabinot (jiyujing ag it docs the cutiie Domi- 
nion into autonomous piovmces has sought to safeguaid 
at the centre the mteiests of both English-speaking Ontario 
and Eiench-speakmg Quebec In the second place, the 
composition and peisonnel of the Cabinet are not deter- 
mined by statute but by what is called convention and 
there is a great deal of diffeience between the two in countries 
which aic governed by wiitten constitutions. In this connection 
the essential fact is to be lemembeied that Canada enjoys Parlia- 
mentaiy govoinment of the Biitish pattern in which the Cabinet 
IS lesponsible to the legislature and removable by it. It means 
that although the Prime Minister as a general rule considers the 
claims of the various provinces and communities in formmg his 
Cabinet or m advising the Governor-General in that behalf, 
he IS oidmarily bound by the political necessity that his 
colleagues should subsciibe to the fundamental prmciple and 


* Keith RcBponBible Government m tho Donumons, Vol I, pp 5138-89, 
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cieed of his paity So it cannot be said, as Mr Jinnah and Dr 
Ehan seem to suggest, that consideiations of lacial repiesentation 
always outweigh political oi party obligations 

It should, howevei, be noted that the Canadian sys- 
tem of responsible gOYernment is not 
tom NmVs exact leproduction of the West- 

minster model and the leason is that 
in ceitain lespects conditions mateiially diffei Canada, 
unlike the United Kingdom, is a fedeiation and as a federal 
bv-pioduct the Dominion executive is usually foimed as far as 
possible on a lecognition of the claims of its constituent umts It 
has, besides, expeiienced many a lehgious and racial conflict the 
like of which one has not witnessed in leceut yeais in the Umted 
Kingdom, and as a lesult the Kiench Canadians, the Anglo-Saxons 
and the Eoman Catholics have more oi less established claims to re- 
pieE-entation in the Kedeial Cabinet which “ has,” as Professor 
W P M Kennedy puts, ” become since 1867 a leflection of pro- 
vincial 01 teiiitoiial, lehgious and racial gioupmg ”* Piofessor 
Kennedy goes furthei and observes ” A Piime Minister (in the 
Domimon) may find himself foiced to choose a colleague because 
he IS the sole supporter of his party in some province oi gioup of 
provinces, although his claim to Cabinet office is merely the 
uniqueness of his position He may find himself foiced to select 
some one on account of his race oi religion who brings to the 
Council Chamber neither executive experience noi political wis- 
dom, neithei national outlook nor the capacity for it A federal 
Cabinet may thus become a strange and fortmtous Noah’s Ark.”_t 
But Canada affords an example of federahsmg the Cabmet rather 
than of communahsmg it, and that is why it has achieved the high 
average of success at which Professor Kennedy seems to be 
amazed 

There is another point to which reference from the point of 
view of the piotection of nunorities .seems to 
Stor ^ts^TOns'htXra " Called for Canada has no power to amend 

its Constitution Act without legislation by 
the Paihament of the United Kingdom. That no such power 

* Kennedy Essays in Constitutional IjaTr, p 100 
ilbid 
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was "given to Canadian agencies is easily understood and this is 
to be explained by the fact that Canada was the first Dominion 
federation, and also by the special conditions pievalent there at the 
time Even the Statute of Westminster passed in 1931 has not 
altered the position of the Canadian Dominion in regard to this 
matter It is laid down that “Nothing m this Act shall 
be deemed to apply to the repeal, amendment or alteration of 
the British North America Acts, 1867 to 1930, or any order, rule 
or legulation made thereunder This provision is justly consi- 
dered to be a safeguard against possible oppression of the mmon- 
ties by the majority community. The legal supremacy of the 
Biitish Parliament remains, but the safeguard embodied m the 
Statute is reaUy designed to ensure effectively “ accordance with 
the requests and consent both of the Dominion and of provincial 
Parliaments ”t The actual method of change is left in the hands 
of the Canadian legislatures, the Imperial authoiities haviug 
power, by necessary intendment, only to ratify and endorse Domi- 
nion legislation \ 

The racial problem in South Africa has been in no way less 
serious and less acute than m the Domimou 
Mh'SJ. “ 0* Canada In addition to the natiTe races 

and the large mass of coloured populations 
fiom India and other parts of Asia, the two principal commumties 
inhabiting the Union aie the English and the Dutch Always 
claiming special rights and privileges and distracted by mutual 
jealousies the latter two communities have gone through a series of 


Section 7 (1) ol the Statute of WcBtiranetier, 1931 “ Those Acts are the Bntish 
North America Act of 1807 (c 3) [the principal Act] , the Act of 1871 (c 28), respecting 
the cstabhshment of provinces in the Dominion of Canada, the Act of 1886 (c 35), as 
to the representation in the Canadian Parhamont of tomtonCB not forming for the time 
being part of any province but forming part of the Dominion, the Bntish North America 
Act, 1915 (c 46), increasing the number of the Canadian Senators, the British North 
Amenca Act, lOiO {c 19), extending the duration of the Parliament of Canada (repealed) , 
and the British North Amenca Act, 1930 (c 26), confirming certain agreements 
(schcdnlcd fo the Act) -which were made between the Dominion of Canada and Manitoba, 
British Columbia, Alberta, and Saskatchewan ” (Eobert P MoEaffy The Stotute of 
Wtutminsler, 1031, pp 12 18 ) 

I K C Whearo The Statute of Westtainster, 3931, p 93 
t Compare the section finally adopted with the clauso proposed by the 1929 Con 
fcrcnco (ODD Eeport, paragraph CG , an^ Canadian pf 0 Debates, Vol m, 1931, 
pp 819192) 
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piotracted stiiiggles with each othei The problem has not yet 
been solved completely and to the entiie satisfaction of the laces 
concerned But the Union of South Afiica Act of 1909 has pro- 
vided for ceitain safeguards which have removed, to a consideiahle 
extent, the probable causes of fiiction 

It IS laid down in section 137 of the Act that both the English 
and Dutch languages should be used as the of&cial languages 
of the Umon and be treated on a base of equality * All lecoids, 
jomnals and pioceedmgs of Pailiament must he kept in Dutch and 
English, and all Bills, Acts and notices of general public impoi-t- 
ance and inteiest issued by the Government must be m both the 
languages This provision was not accepted by the English 
delegates without consideiahle reluctance, and rhey intei- 
preted it as being an abject smiendei to what they re- 
gal ded as the unjust demands of the Dutch Piofessor 
Keith points out that the Dutch language has always en- 
joyed a fan amount of consideration but no equality of status 
with English In the Tiansvaal and Oiange Eiver Colony it 
had not quite attained the status of equality while in Natal it had 
no recognition whatsoevei The piovision was unreal fiom the 
practical point of view inasmuch as the customaiy spoken 
language of the Boeis was not Dutch but Afrikaans The Act 
specially mentious Dutch as the liteiary speech of Netherlands’, 
but it was claimed m 1925 that the language to be used as Dutch 
was really Afrikaans The officials speaking the Dutch language 

got an undue advantage over those speaking 
^ English language because knowledge of 

' English on the pait of a Dutch official is, 

fiom the cultuial point of view, more useful than the learning of 
Afrikaans on the pait of an English official When he assumed the 
leins of government General Hertzog claimed foi the Dutch 
language undei the constitution a position not of equality but of 
piedominance The Prime Minrster’s ambition was nullified by 
Ins successor, General Botha, who succeeded in ai living at a com- 
piomise t The proposal to make Dutch compulsory was modi- 


* For the dements of bilmguahsm cf Parliamentary Papers, cd 6666, pp 244 If 
f Parhamentary Papers, cd 6001, pp 81, 86 & 
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and the provinces agiecd in ictinn to take steps to promote 
and popularise tlic use and study of tlie Butch language Up to 
the fouith standaid a child was to he taught and instructed m 
the language spoken at home and tlie parent was given the right 
to ask for his child’s learning thiough the medium of the other 
language After the foiuth standaid both the languages were 
to be used as media of mstiuction unless the paients ob- 
jected to that procedure Where theie were enough pupils, 
separate classes had to be arianged for. Teacheis were expected 
to pass examinations m both the languages with a higher 
standard m one, but it was cleaily stated at the same time 
that the teacheis then m service would not be removed from 
office or in any way penalised by leason of lack of knowledge of 
one or the othei language on their pait, provided they were other- 
wise competent So fai as the Dutch language is concerned, it is 
generally held that it means both the Dutch and the Afiikaans 
languages There was a good deal of agitation and discussion 
over the official lecognition of Afrikaans Eecoids, however, are 
theie to show that that dialect has been in the past and is now 
used for Hansard and answeis to Univeisity questions. Doubt 
that was entertained as regaids the meaning of Dutch has been le- 
moved by the Official Languages of the Union Act No 8 of 1925, 
which provides that the woid “ Dutch ” m sec 137 of the Union 
Act of 1909 and elsewheie shall include Afrikaans * In the 
preamble to the Status of the Union Act, 1934, it is enunciated that 
the Statute of Westmmstei, m so fai as its provisions aie appli- 
cable to South Afiica, and an Afrikaans veision thereof, shall be 
adopted as an Act of the Pailiament of the Union Similar provi- 
sions are made in the Union Constitution Act of 1935 f 


Then there is section 91, according to which the admimstra- 
, tor IS called upon to cause two fair copies 

Official papers and coca- , - 

inents pubiisied in Eng of cach Ordinance pi omulgated by him and 
iiBh and Dutch assented to by the Goveinor-Geneial m 

Council, one being in English and other in Dutch, to be enrolled 


* Sec I 

•{ The definition in the amending legislation of 1925 is notf strictly accurate m view ..f 
the fact that Afncaans, which is derived from Dutch, differs greatly from the parent! 
language in grammatical construction, pronunciation and spellmg. High Dutch as it u 
palled 18 hardly used ip South Afnca at the present moment. 
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on iccoid in the olTicc of the Rogislini of the Appellate Division ol 
the Siipicmc Coiiit of South Afiica The Goveiiiei-Geneial has 
to sign only one of the copies, and in the case of conflict oetween the 
h\o copies deposited, that signed by the Govcinoi-Geneial shall 
picvail Section 1-15 pioMdcs that the sen ices of peisons in 
piihhc cmjiloMiient of any of the colonics shall not be dispensed 
with h} icason of then vant of Knowledge of cithci Dutch oi 
English Noi can dismissals take place undci the lav when any 
such otliccis aie tiansfciicd fioin one place to anothei * 
Di Nathan complains that the lack of knowledge of natne 
languages is the usual and maikcd defect of the South Afiican 
puiihe sen ICC vlnch is icciuited on a vciy low standaid t As a 
lesult the cfricicnc^ of administiaiion suffcis gicatly, paiticulaily 
because of the e\istcncc of two places of Govcinmcnt, v^z , ad- 
mimstiation at Pieloiia and legislation at Capetown 

Iicl.ind has foi centuiies been the ccntic of political and leh- 
gioub till moils While Noithein Ti eland is 
inhabited by the Pi otestants, those 
tumoin iriHh resent- icsidiiig 111 the Soutli bcloiig to tlic Romaii 

Catholic Chinch In addition to this, there 
w'as also the language difiiculty inasmuch as Southern Ii eland 
claimed to use its own dialect in business and legal and administia- 
tive alTaiis The ]iioblcin has to some extent been solved bv divid- 
ing Iieland into two ])ai.ts and constituting Southern Iicland into 
a Dominion enjoying piactically independent and sovereign status 
The paitition of Iicland, howovci, has not satisfied a consideiable 
section of the lush people, and that is cleai fiom what O’Biien 
writes on the subject “ He (Mi Lloj^d Geoige) would have un- 
deistood the Iiish aversion to paitition,” obseives O’Brien, “as he 
would have died on the slopes of shadow Snow^den lathei than 
submit, had the since Disestablished Chinch of Wales (a minoiitv 
piopoitionately moie consideiable than that of Unionist Ulster in 
Ireland) pidposed by w^ay of compiomise to cut off his own high- 
spirited little country into piovmces of chuich-goeis and chapel- 
goers at eternal enmity On his assumption of the Govem- 

* Keith Eesponsible Government in the Dominions, Vol II, p 732 
i Nathan South A-fn-an Commonwealth, pp 149 62, 367 ff 
I O’Bnen The Irish Eevolnttion and How it camo about, p 437 

34 




266 


THE PROBLEBI OF 3fINOEITIES 


ment of the Iiisli Free State President de Valeia has also expressed 
his anxiety to see that the two Irelands are once again united Fn 
the couise of his speech m the Dail Mi Cosgiave wlule Piesident 
of the Fiee State said 

"It IS not generally understood by the man m the street that bad 
the Noitherners elected to remam with us they would have 
been guaranteed m perpetuity eveiy acre of territory that foi 
the moment is undei their contiol They would have retain- 
ed their Parliament of the six counties and then separate 
judiciary and their Governor, according to their pleasure 
and would have had undei the constitution of the Free State 
a representation of fifty-one members in the Free State Parha- 
ment instead of thirteen membeis who now lepresent them 
at Westminstei ”* 


For the time being the paitition of Ii eland looks moie oi ^ess 
a settled fact We shall not discuss the position of Ulsfcei because 
it still continues to owe legal, political and constitutional allegianec 
to the British Parliament and is not, theiefore, a separate political 
entity save in the restiicted spheres of autonomy But it is 
necessaiy to examine in some detail those provisions in 
the lush Flee State which have the effect of safeguard- 
ing the interests and lights of the different classes of its citizens 
A.t the very outset leference is to be made to the fact tliat while 
thcie IS in the articles of the Tieaty between Great Biitain and 
Ii eland a distinct piovision for safeguards foi minoiities in 
Koithein Ii eland, theie is no such piovision made for the Piotest- 
ant rainoiity in the South f It does not, however, mean that 
there aie no statutoiy safeguaids foi the Piotestants in the Fiee 
State 

The lush constitution makes by Article 4 the lush language 
the national language of the State It ]a\s 


Bolh In*!!! nnd Eng 
Ii<5h langungcH recognised 
nSicnlh 

The Pailiamcnt 


doun at the same time that English siiall hr 
cqiiall} lecognised as the official language 
of the State is given power to make 


' O’Enen The Iri«h Revolution nn<] Hoi^ it came about, p 130 
f Ti e \nc:lo In-h Trevtv, 10-21, Art lO There is pro\T9ion for joint consiilfalinn 
ir Art 5 o' llio -mending Troafv of 10-23 betveen the Go\cmrnents of the Tnsli Free 
S t. nrd <f Xor'l -m Inltnd e* rigards nntters of common interest 
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ncct.’‘-=:.ii \ and special pioviMons foi distiicis oi aicas in winch only 
one laiif^uagc is m gcncial use Fuilhei, Aiticlc 42 enjoins upon 
ilie cleik 01 any officei , as the Dail Eiicann may appoint foi the 
pill pose, the duty of causing t^o copies of any laws nass- 
cd to be made, one being in the lush language and 
the othei in English One of these eopies is lequned 
to bo signed Ip the icpicscntative of the Ciown In 
the ca^'O of conflict hetneen the two copies so piepaied, that 
signed hy the icjnc'^entatne of the Ciown should bo held to he 
\alid It ma^ be icmembeied that a similai piovision has been 
made in the Union of South 7\fiica, and it does not mean and has 
noici been intended to mean that the Goveinoi -General should 
alwa\s sign the Engh*^!! \ciMon of the law The tiouble, how^- 
cici, aioso m South Afnca in 101] as a icsult of the wnong assump- 
tion that the Go^clnol-Gcnclal would always sign the English 
veiMon '' 

The lush Free State has made a depaitiiio fiom the noimal 
lule obsened m Biitain and in othei Domi- 


Trchmi dcinriB from tiio mous 111 that tlic fundamental lights of the 

Bntipn Tna Dominion i i n j i 

pnciiccs nnd incorpontos jieople ol tile State have been stated and 
SnshSn' incoipoiated m the constitution on the Con- 

tinental model lush politicians have all 
along been convinced by the fact that the piotection of civil and 
political lights IS not possible unless ceitain essential piinciples 
undei lying the lights of citizenship weie guaianteed in statute and 
piopeily and adequately cnfoiced in couits It is not to be mfei- 
icd that the Biitish subjects in Gicat Biitain do not enjoy tho-^e 
lights 01 that the inhabitants of the Dominions have been deprived 
of them altogethei In an eailici chapter we have refeiied to the 
lule of lawf undei wdiich peisoual hbeity of the English citizen has 
been safeguaided No Biitish citizen, foi example, can be made 
to suffei in body or goods except foi a distinct bleach of law ad- 
ministcied by an oidmaiy couit in its ordmaiy jurisdiction Be- 
sides, theie aie othei safeguards provided in the Magna Caita, 
the Bill of Eights, the Petition of Eight and the law of Habeas 
Corpus Those statutory safeguards have been supplemented by 




* Walker Lord de Vilhers, pp 406, 478 
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a lorif^ senes of judicial decisions Avhicli tlic executive or tlic police 
cannot violate oi abiognte with impunity excejit in emergencies 
and in accoidance with law The self-governing Dominions have 
adopted piactically all those safegiiaids which have the foice of 
long-established usage and convention In South Afiica, for in- 
stoPce, the secuiity of peisoiuil fieedom is piovided by what is 
known as the wiit de hominc liheio exhihendo analogous to tlic 
English wilt of habeas coipvs It is deiived fiom the piinciples 
of Roman-Dutch law But that law roquned that detention, 
against which iclief might be effectively sought, must be made 
dolo malo (with mongful intent) The present practice based as 
it IS on the piinciple of English habeas corpus has ruled out 
“ wiongful intent ” so that the wiit is effective against detention 
which is wiongful oi unjustifiable As a lesult the Roman-Dutch 
teim has fallen into disuse The mit applies to citizens and 
foieigneis alike without distinction of lace, cieed oi colour In 
cases wheie a piisonei lawfully aiicsted is kept in detention for an 
excessive peiiod the dischaige is seemed undci the Ciiminal Pio- 
ceduie and E'vadence Act, 1917 With the exception of 
Ireland “ the nearest approach,” as Professor Keith ob- 
serves, ‘‘ to recognition of the piinciple of a definition of rights is 
the declaration that the Commonwealth (Australia) maj^ not estab- 
lish a religion nor mteifeie with the exercise of religion nor impose 
a religious test for employment under the Commonwealth ” 

Row under Article 6 of the Irish Constitution the liberty of 
tile person is treated as inviolable and no one can be deprived of his 
liberty except in accoidance with law Again, upon complaint 
made by or on behalf of any person that he is being detained ille- 
gally, the High Comt or any and every judge thereof shall forth- 
with enquire into the complaint and issue an order requiring the 
authorities, to whose custody such person has been cormmtted, to 
produce the body of the person so detained before such comi; or 
judge without delay and to ceiiify m writing as to the cause of 
detention The High Comt or any judge thereof shall thereupon 
order the release of such person unless satisfied that he is being de- 


* Likni Yu c Sapenntendent of Labour (1916), T S 181 


SAFEGUARDS iN TSE DOMIFIOFS 


2C.9 

tamed m accordance witli law * Tlie question of mterpietation 
involved in the danse “ in accoi dance with law ” is not 

without difficulty Howevei foimal it may appear, there 

is little doubt that it is intended to piohibit executne 
01 legislative inteiference with peisonal freedom, and 
puma facie any legislation (in Ireland there has been a plethoia of 
such legislation both undei Cosgiave and de Valera) which sanc- 
tions such mterfeience in effect amounts to an amendment of the 
constitution and would suggest the adoption of that special pio- 
cedure required in all constitutional amendments 

The issue was laised befoie the Comi; when it was 
uified with consideiable foice that the Public Safetv Act 
ot 1924 contravened the constitutional guarantees and was 
ultra vires inasmuch as the special procedme for consti- 
tutional amendments had not been applied in putting the 
Act on the statute-book Lord Chief J ustice Moloney f quoted 
with appioval the judgment of the House of Loids in The King 
V Halliday in connection with the 1914 Defence of Eealm Act in 
which it had been held that the Act in no way infimged upon the 
Habeas Corpus Acts as it had become pait of the law of the land, 
and expiessed the view that similaily the Lish Act of P)24 left 
the constitution unaffected as it was coveied by the expression 
“ in accoi dance with law” as used in Aiticle 6 The decision 
ignoied the distinction between the Biitish constitution which is 
of a flexible type and the lush constitution which is iigid In the 

United Kingdom Parliament in law is omni- 
is depnvation of personal potent while lu the Pioe State as in most 

bberty mtlioTit tnal *fn ,, i j_ ± n , « ,i 

trary to tlie constitution? WllttGIl Constitutions tllG S0Y6r61j§Tlty 01 tjIG 

legislature has been deliberately restru’t- 
ed Ml Justice Pim held, howevei, that although the 
aiticle in question gave the Irish legislature power to 
alter the ciimmal law of the coimtiy, there was force in the aigu 
ment that a peimanent law empoweimg the executive to deprire 
citizens of peisonal libeity without tiial would be contiaiy to the 

^ Sometimes the law passed m this connection may have drastic provisions ns is 
proved hy the Act for the preservation of public safety passed m 1926 and also by a similar 
Act adopted m 1932 immediately before the fall of the Cosgrave Government 

f The Kmg (O’Connell) v The Military Governor of Haro Park Camp (1924 2 I B 
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s])mt of the constitutio]] Mi Justice Pim’s view seems to have 
been lecognised m section 3 of tlic Public Safety Act, 1927 The 
sponsois of the mcasuie pleaded cxeusc foi the ordinarv piocednre 
to which they had lecouisc on the gioimd that it was of an eicep- 
t'onal and tcmpoiaiy chaiactei * In 1931 the constitutional 
amendment piocedure was applied m the enactment of the Public 
Safety Act promulgated m Octobei, a taidy recognition of the 
sanctity of constitutional guaiantces 

It IS mteiestmg to call attention to ccitain important High 
Couit decisions on the point In The King 
t O'Reilly) v Attorney-Oeneral of 

the Irish Free State'\ it was held that 
the piovisions of the Courts of Justice Act, 1926, did 
not lepeal, meiely by implication, the lights protected m the 
Habeas Coipus Act In O' Boyle and Rodgers v The ittorney- 
General and the Gommissionei of the Civic Guard\ the Couit ruled 
that Article 6 “ does not exclude juiisdiction to grant an injunction 
m an appiopiiate case, if foi instance, it were sought to arrest a 
poison illegally and lemove him out of the juiisdiction before he 
could apply foi a writ of habeas corpus ” A contraiy view ap- 
jiears to have been taken in The State {Kemedij) v Little^ in so far 
as it was decided that the Fugitive Offendeis Act, 1881, was of 
eifect and m full foice m the Fiee State by viitue of Article 73, and 
that the Act did not abiogate the constitutional piovisions. The 
court decisions, even wheie they protect the citizen, are practi- 
cally of academic impoitauce m view of the power vested in the 
legislature to amend the constitution by simple legislation for a 
presciibed period The decision of the majority of the Insh Court 
is legards the validity of the Constitution Act (Amendment No 17) 
and of the tribunals set up imdei it has been challenged m ceitain 
quarteis That Act could be declared ultra vires only on the theory 
that the Act of 1929, which extended to sixteen years the power 
of constitutional amendments by simple legislation without a 
lefcrendum, was itself invalid But as Professor Keith argues, |j 

Dail Debates, Vol 20, Col 1152 
f I E 8S (1928) 

TIE 658 a929) 

§ I E 39 (1981) 

[t Keitb Letters on Tmpenal Eelations, etc , p 167 
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Aiticlc 50 wliicb sets out the piocednie of amendments foi eight 
yeais piovided no protection foi itself which, hy implication and by 
constitutional usage in the Empire, was liable to alteration The 
article therefore was hardly any effective safeguard, and it appears 
that the Act of 1931 was perfectly in order 

Article 7 guarantees the inviolability of private dwellings 
aaIucIi cannot be foicibly entered except according to the due pro- 
cess of the law ^ It is provided under Article 70 that extra- 
oidiiiaiy courts shall not be established save only military tribu- 
nals authorised by law to deal with military offenders against mili- 
tary law The jurisdiction of such military tiibundls shall not 
be extended or exercised except m times of war or armed rebellion 
and for acts committed during such times iSFo such 
jurisdiction shall be valid in any area m which civil 
courts are open and are capable of being held, and no 
person shall be removed from one area to nnother for the purpose 
of creating such military jurisdiction t No peison shall be tried 
on a criminal charge except vith a jiny, save for minor mimes and 
military offences Under Ait 8 freedom of conscience and fiee 
profession and practice of religion are, subject to public order and 
moiahty, guaranteed to every citizen No law can be made either 
diiectly or indirectly to endow any religion or prohibit or restrict 
fice exercise of religion or give any preference or to impose am 
disability on account of religions beliefs and status or affect pre- 
judicially the light of any child to attend 
school receiving public money without at- 
tending religious instruction at school, 
or make any discrimination in respect of State aid between 
schools under the management of different denominations or divert 
from any religious denomination or any educational institution 
any of its property save for roads, railways, lighting, water 
or drainage woiks or other works of public utility and 
on payment of compensation | According to Article 9, citizens are 

^ Select Constitutions of the World, p 2 Compare the interpretation put up-on 
the “ due process ” clause m the American constitution by TJ 8 A Courts dealt with 
in Chapter VTH, supra 

I Keith Responsible Government in the Dominions, Vol I, p 320 
t Of Art 16 of the Irish Treaty, 1921, 



272 


THE PROBET'JM OF MTNORTTTES 


gnArantced, foi purposes not opposed to pnldic moislity, the 
nglii of fice cxpiession of opinion ns well as the iiglit to assemble 
at meetings and to foini associations and unions Laws legiilat- 
ing the mannei in winch such lights may be csciciscd shall con- 
template no ichgioiis 01 political oi class distinction \iticlc 10 
confeis on all citizens of the Tush Fire State, incspcctivc of their 
language oi icligions pci suasion, the light to fice elementary 
education In oidci to secuic fan and equitable icpicsentation of 
all classes of the people in tbc Icgislatnic it has been piovidcd in 
Article 26 that mcmbeis shall be elected on the piinciple of propor- 
tional lepicsentation 

It IS necessaiy to examine how and to what extent the .safe- 
guards enumerated in the Constitution arc ical and to what extent 
they are not so The ical value of a Constitutional c, baiter of 
personal ficedom lies in ultimate analysis not so much in its legal 
enfoiceabihty as in its gcncial use as an instiumcnt of education 
foi the people, for all such safcguaids aic not susceptible to judi- 
cial tieatment In oidinary ciicumstances the chartei selves as 
a warning to an executive anxious to airogatc to itself powers 
which do not, accoiding to the spiiit of the Constitution, belong 
to it, and at least some of the lights guaianteed in the Constitu- 
tion are enfoiceable in couits of law 

In Ii eland all these lights aie subject to the ordinary legisla- 
^ ^ , tion of the State and the Constitution may 

to alteration by simpio be altcicd by sim])lc Acts Tlic law lelating 
legislation Constitutional amendments lias been 

stated thus m Aiticle 50 of the Constitution 

“ Amendments of this Constitution within the tenns of the Schedul- 
ed Treaty may be made by the Oireachtas, but no such 
amendment passed by both Houses of the Oireachtas, nft'Cr 
the expiration of a period of eight years from the date of the 
coming into operation of this Constitution, shall become law, 
unless the same shall, after it has been passed or deemed to 
have been passed by the said two Houses of the Oireachtas, 
have been submitted to a Referendum of the people, and uu 
less a majority of the voters on the register shall have record- 
ed their votes on such Referendum, and either the votes of a 
majority of the voters on the legister, or two-thirds of the 
votes recorded, shall have been cast in favour of such amend- 
ment Any such amendment may be made tvithn the said 
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p< nml ol (iifhi bti uai/ nr nrdt’Uirii Icqinlniwn and as 

'^nc }i '^haU hi wihjict /o iJu iixniHtom of \rlulc i7 ihcrcof 

Althoiigli the I.iw quotod alnno rIio-ws ihnf special pioccfliiic 
lias been ])io\i(lc(l foi aiiicndincni of the Consiitiition on 
tile e\pii \ of (Mglit ^ealp af(ci it^: coming into foicc, it is 
deal tliat foi (lie eight inlencning yais the Ficc State Pailia- 
nieni \\as gi\en plenan jiowok to altci it accoiding to its 
jilea^^iiie and ^^II1 H^he alteiation of the Constitution hy 
oidin.in legislation was pciniitlcd foi the fust eight yeais as an 
( \penineiital nieasuie Put (his jiowei was hedged in liy a safe- 
giiaid contained in Aiticle 17, accoiding to which a Bill deemed 
to lane heen passed miglit he suspended foi ninc(\ da^s on the 
wntteii demand of two-tiftlis of (he mcinheis of the Dail oi of a 
majoiit\ of the meiiiheis of the U))])ei JToiise Such Bill wvas 
mKo subject to a icfeiondiim if demanded In thiee-fifths of the 
memhcis of the Senate oi a twentieth of the ^olels on the legistei 
within ninet\ d.n^' aftei its jiassage But theie is an exception 
undei the same nitiele in llie case of “ money Bills oi such Bills as 
shall he dedaied In both Houses to he neccssaiy foi the imme- 
diate presen at ion of the public peace, health oi safety ” The 
safeguaid has ])ro\ed illuson h\ reason of this jiioviso An Act 
was passed undei it in 1028 (Act No 8 of 1028) lepeahng the 
Aitide and lea\ing the li>gislatuic fice to altci the Constitution hv 
simjile legislation In 1020 anothci Act wsas passed (Act 10 of 
1020) which altci cd Aiticlc 50 and extended the peiiod of fieedom 
of constitution,!! change In oidinan method to sixteen \eais with 
the icsult that the constitution has now hecoine elastic foi all 
jiiactical pill poses t 


*■ Tlie itnlics nre ours 

t A I irgc niiinber of nnicndmcnfs lia-^c been piscod under the nrfule TJie fir=f 
‘■eri’s embodied eliangcs of a more or lcs,i technical nature Tlie fiflli rmenlment fXo X' 
of U^27) abolished ibe mandatory cliaracter of the institution of evtorn Mini‘^ter- 
ne-ct Ecncs altered the mode of compcmtion and tlie macbincr\ of elec ion of the 
House Tlie tenth amendment (Xo 8 of 10‘2Bl al>oIisbed IniUame ind Ilc'ercndcnt 
follovcd another senes tvhich sought to incrca e to seme eTf< ii* the coii^ntei 
of ihe Senate and provide for one member of the Executive Council being falen 
ne t amendment (Xo 10 of 1029) extended the penod of con<=tiiiuiunaI j ~ 

further term of eight years Notice lus jlrcadv 1,-cn tal en of the IX-’ ' -e' 

191i The Senate has been abolished, and opponunite Inc been tal,^ 
of lung Edirard VIII s abdic-ition not oal- o do ava\ \vith t’'' 

35 
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It IS well-known that m fact the libeity of the per- 
son, the inviolability of domicile, the 
Sbhc sSy Acfs freedom to assemble and express opinions 

and foim associations, which constitute 
the fundamental and most cheiished rights of the citizen, 
have been invaded by simple legislation, paiticularly by the Pub- 
lic Safety Act of 1927 and by an Act to amend the Constitution 
passed in 1931 to meet the danger arising from the Irish Kepubh- 
can Aimy But the Public Safety Act of 1927 ceased to operate 
m 1928 and the Act of 1931 was suspended by President de 
Valeia’s Government * The legislation of 1931 created militaiy 
tiibunals with power even to enhance penalties provided by law 
and destroy appeal, authorised the administration to ban pub- 
lic associations deemed hostile to it and to make its memheishiji 
a criminal offence and threw, in certain cases, the onus of estal)- 
h'shing their innocence on the accused persons t and suppressed the 
opposition Press Those drastic measures “resulted in refusals 
o[ the accused to recognise the courts and their rathei drastic 
punishment 

Apait fiom ordinary legislation seeking to invade the Consti 
tution, the terms used in the Constitution 
Itself are significant It is tiue that the right 
of the liberty of person is inviolable and 
cannot he affected oi abridged except in accordance with law and 
that the High Court or any ]udge is entitled to examine on habeas 
corpus any violation of liberty But it is laid down at the same 
time that “ nothing in this Article contained shall be invoked to 


Goternor General but to eliminate the CrorTO from any concern viith the internal affairs 
of the Free State, an Act which is criticised m certain quarters as being a complete 
negation of the fundamental basis of the Treaty of 1921 It is, however, sigmficant that 
contrary to the view taken by the Supreme Court in State (Ryan and others) v Lennon 
anil others (1935, I R 170) the Privy Council held in Moore c Attorney General for 
Irish Free State (1935, A C 484) that the Irish legislature is no longer bound bv the 
constitution 

*■ Mr de Valera invoked the Public Safety Act in Augusti, 1933, for the purpose of 
banning " Blackshirt ” processions 

•( Compare the provisions of sec 36 of the Bengal Suppression of Terronst Outrages 
Act 1932, which has made possession of certain literature an offence The guilt is presumed 
ns soon as possession is established, and the onus of proving innocence lies on the 
accused 

^ Keith The Constitutional Law of the Dominions, pp 388-84 
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piohibit, contiol oi mteifeie witli any act of the militaiy foices 
of the lush Fiee State dm mg the existence of a state of war or 
aimed lebellion This pioviso is to be read with the 
jniisdiction of militaiy tiibunals jnovided foi in Ait 70 In a 
numbei of cases in 1921 and 1923 the Irish comiis felt that it 
was foi them and them alone to decide at what point they would 
cease to function and allow Martial Law Courts to act This view 
was ciicumvented by legislation in 1923 But the Martial Law 
Couits aie actually an executive machmeiy to combat rebellious 
action against the State Decisions deliveied by such tnbunals, 
however, have no judicial effect As a lesult, the persons taking 
part in them aie liable both civilly and ciiminally, if their deeds 
exceed the limits necessaiy foi the suppiession of disorder In 
Gieat Britain the issue as legaids liability of public servants has 
not been fully and finally decided in view of the fact that the usual 
piocedure is to obtain an Act of Indemnity 

In the Dominions, geneially, it has been a tendency to make 
by law inioads on populai rights and to 
Se DommionT^ sticngtlicn the piovisions as against treason, 
sedition and similai offences They have in 
many cases adopted the Biitish legislation of 1920 to confer 
emeigency powers on the executive to deal with difficult situa- 
tions In New Zealand much public indignation was caused in 
1932 by the action of the Government not only m copying the 
British Act but in omitting the safeguarding clauses against the 
light to impose compulsory work on the public and to introduce 
militaiy conscription In South Africa the recent limitations 
on civil rights aie connected with the determination to deal 
with the growth and development of native unrest In 1914 an 
Act was passed confeirmg extensive powers on magistrates to 
prohibit public meetings In 1930 the provisions of the Act of 
] 914 were felt insufficient by the Government and the Parliament 
empowered the Mimstei of Justice to forbid the holding of any 
meeting in any specified area foi a definite period and to pieient 
any peison from attending that meeting provided he had 
reasons to apprehend that hostility might be engendered 

* Art 6 


- 0 ^ 
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by any sucli meeting between Euiopean and non-Euio 
pean inhabitants Euithei, the Governoi -General in Council lias 
jiowei to piohibit the dissemination of publications likely to cause 
1 acial bitterness, but theie is piovision for appeals to the court as to 
tlie question of whether any publication would naturally have such 
a result In Australia a measure called tlie Ciimes Act was passed 
in 1932 legalising deportation of membeis of unlawful asso- 
ciations, declared so by the High Court or a State Supreme Court, 
their ariest without warrant and their exclusion from the rights 
of franchise It may be noted, however, that the Commonwealth 
High Court declaied the part of an earlier legislation, involving 
the depoitation of peisons on the absolute determination of a 
Minister, not valid in laiv All these measures in the 
Dominions tend to show that civil liberties of the people are not 
absolutely inviolable This may be due to many causes, but 
Piofessoi Keith thinks that growing social unrest thioughout the 
Dominions is increasing the difficulty of lecogmsing them as 
widely as foimeily 

Unlike the othei Dominions, the Irish Eiee State has taken 

The Free State states caic to state in its Constitution tlic 

the law or citizenship law of citizensliip ^ Of coursc Canada and 

and excludes British snb nit i 

jects in certain circums South Afiica havc cvolved by local Acts of 

then respective legislatures local laws of 
citizenship in addition to the Imperial Acts passed from time to 
time The constitutional position of the Eree State in ihis regaid 
is peculiai and interesting inasmuch as it has gone beyond the 
]uiisdiction of the Imperial Parliament t All inhabitants of 
Ireland who satisfy the conditions of the law of nationahtv whicJi 
forms part of its Constitution aie admitted to all the rights and 
privileges which have been enumerated above The law of citi- 
zenship IS embodied in Article 3 which states that every person 
without distinction of sect domiciled in the area covered by the 
lush Eiee State at the time of the coming into operation of the 
present Constitution, who was boin in Ireland or either of whose 
parents was born there oi who has been ordinarily a resident there 

♦Further legislation on the subject has recently been promulgated by Mr de 
\nlcra’8 Goicrnmont It is dealt with at some length in Chapter XVII, infra 

^ Keith The So\ercignty of the British Dominions, pp 64 65 



SAFEGUARDS IN THE DOlMlNIONS 


277 


foi not less than seven j^eais, is a citizen of the Iiish Free State 
and shall en]oy the piivileges and he subject to the obligations of 
such citizenship This law has been qualified by a iider that any 
such peison being a citizen of anothei State may elect not to ac 
cept lush citizenship No disci immati on in tieatment based on 
leligious, lacial oi othei consideiations, is peimitted under the 
law, but it seems to be clear at the same time that no Biitish sub- 
ject as such IS entitled to claim equality of status oi similarity of 
tieatment with an lush citizen unless he has satisfied the condi- 


tions laid doMui in Aiticle 3 as subsequently amended by the Tush 
Nationality and Status of Aliens Act, 1936 

In Austialia statutoiy safeguaids against disci imination in 


Safeguards in Australia 
equality of treatment 
assured to all religious 
sects 


favoul of one class of citizens against another 
aie not veiy many But theie aie one oi 
two sections of the Commonwealth of 


Austialia Act of 1900, which gniaiantee equality of treatment to 
all religious sects It is laid down in section 116 that the 
Commonwealth shall not make any law for the purpose of estab- 
lishing any lehgion oi imposing any leligious observances oi 
piohibitmg the fiee exeicise of any lehgion and that no leligious 
test shall be requiied as a qualification foi admission to any pub- 
lic office 01 public tiust Sections 117 and 118 place all the 
States in the Commonwealth and their respective peoples on a 
footing of equality No subject of the Crown in any State shall 
be subject to any disability oi disci imination which would not fee 
equally applicable to him if he were a subject of the Crown resi- 
dent in any other State Full faith and credit must be given 
throughout the Commonwealth to the laws, public Acts, records 
and judicial pioceedmgs of each and every State So far as the 
House of Eepresentatives is concerned, section 24 prescribes tlie 
number of members to be chosen in the several States and it is 


piovided that representation shall be m proportion to the 
respective numbers of then people * The manner m which the 
number is to be determined is also defined and specified There 
IS of course no law legulatmg the representation of the various 
States in the executive Government of the Commonwealth, but 
tlie usual practice is that efforts are made to secure for each State 


* Select Constitutions of the World, p 864 
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one membei of the Cabinet even if he be only an honoraiy Minis- 
ter and not to have too many Ministeis fiom one State * Pio- 
fessoi Keith points out that this is an end in view but is not al- 
vays attainable None of the piovisions except those made m 
Section 116 aie, howevei, calculated and deliberately designed to 
secuie safeguaids foi any paiticulai community, sect or religious 
denomination as such 

Some reference is necessary in this connection to the in- 
fluence of lehgion on the educational policy 
SuSm in each of the self-governing Dominions 

In some of them the system of puiely seciilai 
education pievails, — for instance, in New-Zealand, South Africa 
and Victoria In South Africa schools are opened with piayei 
and leadings fiom the Bible Subject to a conscience clause the 
teaching of the Bible history is jiermitted But there can be no 
doctiinal or sectaiian instruction save in the Cape under condi- 
tions laid down in an Ordinance of 1921 In the Dominion of 
Canada, separate schools have been provided for Eoman Catho- 
lics and Piotestants in Ontario, Quebec and, to a modified extern, 
in Manitoba Much bitterness was caused by the prohibi- 
tion in 1930 of the display of leligious emblems in the oidmary 
schools in Saskatchewan In Quebec! a difficulty arose on ac- 
count of the peculiar position in which the Piotestants had been 
placed since 1903 They weie required to admit Jews to a shaie 
in the contiol of the Protestant schools, and to lecognise the quali- 
fications of Jewish teachers The validity of the Act of 3903 was 
questioned by the Quebec Court in 1924 which held that 
Jews could not fairly and logically be included in the term Pro- 
testant On reference on appeal the Supreme Comi; of Canada 
also refused to accept the position of Jews as Protestants and 
affiimed the legality of separate schools foi them | The Pim^ 
Council luled that the legal couise would be to provide separate 
airangements for the Jewish minoiity In Australia the princi- 
ple followed IS that childien must have some form of lehgious 
instruction unless their paients oi guardians object to sucJi 

* Reitb Responsible Government in the Domimons, Vol I, p 243 
I Canadian Annual Revie-w, 1923, 1924 26, 1926 26 
X Of Act, 1926, c 46 
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instiiiction being given That piinciple has been accept 
ed in New South Wales, in Queensland, in Tasmania 
and in Western Austiaha, but not in Yictoiia or in 
South Austiaha Denominational schools aie maintained in Nev- 
fcundland ^ In Iieland no disci immatoiy treatment is *)eirait- 
ted as between schools of diffeient denominations as legaids Stalt 
aid and eveiy child has the light of attending Goveinmcut-aidcd 
schools vathout attending any religious instiuction Deuomina 
tional education is, however, largely prevalent there 

Extremely impoitant is the influence exercised by the chuioh 
on political issues in the Dominions Genei- 
on ™ subsidies to churches have now been 

abandoned b}'^ Parliaments t Pefeience has 
aheady been made to section 116 of the Commonwealth of 
Austiaha Act under which the Commonwealth is forbidden to 
establish any religion oi require a religious profession fiom a 
public servant and to mteifeie with the exercise of any K’ligion,‘|: 
and to Aiticle 8 of the Constitution of the lush Free State which 
has sought to establish the pimciiile of religious equalihv’’ In 
Quebec, however, the Church of Eome was confiimed in its 
privileges by the British Government in 1774 and was empower- 
ed to exact its dues from Catholics, though not from Piotestants 
This position has been reaffirmed in all subsequent lem'^lfition and 
has made the Komish Chmch piactically the Established Chuich 
of Quebec A considerable difficulty was caused during 1869-75 by 
the controversy over the right of a Catholic condemned foi his leli- 
gious opinion to secure burial in Koman Catholic cemetery In 
Brown v Cnie de Monti eal the Piiw)'' Council decided the issue 
in favour of the condemned Catholic A much greater confusion 
arose as a result of the unrest excited by the assumption bv 
some Canadian judges that the Papal decree knovn as Ne Tcmcic 
legal ding forms of maiiiage automatically alteied the State law 


Newfoundland has for the present ceased to enjov what is widelv Imown a” 
nonunion status 

f Cf the statutorr provisions in India for the maintenance of Cliri'lian Chi o h 
c'^lablishmcn'^s dealt with in Chapter infra 

+ Ih-ofes'or Keith holdb that hc'e rules ' ore rather pro forma than of 
(The Constitutional Law of the British Dominions, p ^33) 
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of Quebec Tliat aRaumptiou was negatived l)y the Priv’ 
Council in Dcspaiic v Thcmhfny in 1021 ^ This jiidgrncir 
IS iinpoitanl inasmuch as it has piovidcd a safegnaid against Papa 
intervention in legal and political issues. But yet theie is n( 
denying tlie iact that the chinch, to some extent, dominate 
Qiiclicc life Mention may be made of an Act of 1898 whicli, t( 
please and placate the Pope, icstoied, cuiionsly enough, to tin 
Jesuits the piopcity winch liad been confiscated on the conquest o1 
Canada, although, as Piofcssoi Keith obscivcs, any claim to li 
bad long been extinguished cither by the suppicssion of the Ordei 
by the Pope in 177S oi by the death of the last member of the 
Oidei in tlic Dominion in 1800 A very stiong feeling was roused 
against tliat action But the Dominion Goveinmcnt refused to 
inteivcne in what it consideicd to be a purely domestic affair for 
Quebec 

The Chuicli in Quebec has always pushed its claims to govein 


The doefnno of occlcBins 
ticnl iinmnnity reject 
ed 


the politics of its adheients At the Chaile- 
voix byc-clcction tlie Cuies lesorted to the 
crade method of spuitual and temporal inti- 


midation It may be lecollcd that the election of Mi Langevm 


was contested in couit on this scoie and that the lattei held that an 


ecclesiastical peison was not subject to tlie jiiiisdiction of a civil 
eouit without the sanction of a .spiiitiial siipeiioi, a piinciple un- 
sound in theoiy and dangeious in piactice But that view was le- 
jected by the Supieme Couit which negatived the doctrine of ec- 
clesiastical immunity and of the supeiioiity of the chuich to tlie 
constituted civil authoiity t In 1876 the Bonaventiiie election m 
Quebec was set aside by the couii on the giound of spiritual mtum- 
datioD to which those who voted for the Libeials weie subjected 
Again in 1878 anothei election was held null and void on the same 
giound t It is tiue that in lecent yeais the chuich has shown a 
certain amount of model ation in its claims to allegiance of its 
adheients m civil and political matteis, and this is to be explain- 
ed partly by the judicial decisions which have gone against them 
and paitly by the efforts of the Pope to keep its activities within 


* A C 702 

I Brassard v liangevin, 1 SOB, i46 
t The election of Berfchier, 
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leasonable limits But there is no evidence that the control of 
the chinch ovei its followeis has in any substantial measure been 
reduced in Quebec What is moie impoitant is that the Brench 
Canadian lace looks foiwaid to it constantly for inspiration and 
lead 

The question of the abolition of appeal to the Pnvy Council 
_ ^ ^ , fiom the Dominions has often been raised 

The Pnvy Cx)tuicil ae a r • • 

protector of minority m connection witn tue protection or minori- 

ties The Impel lal Conference of 1930 could 
uot settle the issue by dioppmg the appeal altogether inasmuch 
as a vehement protest was lecoided by the Protestant minor- 
ity in Southern Ireland against any such action They express- 
ed the view that the appeal was necessary to safeguard their 
rights in rehgious matters guaranteed in the constitution The 
Statute of Westminster, 1931, does not seem to have brought about 
any change, by any specific piovision, in the position which had 
existed before it was passed The mattei in the Irish Pree State 
depended on the inteipietation of the lelevant terms of the 
Treaty and the question was whether the appeal could be 
diopped without bieaking the Tieaty But the issue has been 
clarified to some extent on the assumption by Mr de Valera 
of the Piesidentship of the Pree State He thinks that the Tieaty 
IS not binding upon the Irish Government, and in regaid to the 
questions of the oath and land annuities he has shown no hesita- 
tion in putting his doctrine into operation * 

Apaiii from President de Valera’s action, the issue may he 
consideied purely from the standpoint of 
Sished^ m law If Canada could abolish the appeal, it 

seems to be open to the Pree State to act 

* On the 6tli of Jtme, 1936, the Lord Chancellor dehvered two judgments m the 
Pru'y Council the effect of which is that Canada has the nght to abolish appeals to the 
Privy Council m criminal matters and that the Irish Free State has power, since the 
passmg of the Statute of Westminster, to abolish the right of appeal to the Privy 
Council from the Southern Irish Courts Lord Sanhey remarked that the simplest way 
of stating the position was to say that the Statute of Westminster gave the Free 
State power under which it could abrogate the Treaty and that, as a matter of law 
it could avail itself of that power Lord Sankey’s exposition of the law relatmg to the 
Free State is clear, but there seems to be no ground for conBnmg the right in the case 
of Canada to criminal matters and thus drawing a line of distmction between that 
Loimnion and the Free State m view of the equahty of status between the two countries, 
unless reliance is placed on sec 7 of the Statute 

36 
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likewise because it is laid down in Article 2 of the Articles of 
Agieeiuent of the Treaty that “ the position of the Irish Free 
State m relation to the Impel lal Pailiament and Government and 
otherwise shall be that of the Dominion of Canada, and the law, 
practice and constitutional usage governing the relationship of 
tlie Crown or- the lepiesentative of the Ciown and of the Imperial 
Parliament to the Dominion of Canada, shall govern feheii lela- 
tionship to the lush Fiee State ” Professor Keith suggested that 
instead of retaining the appeal in its Treaty form, so fai as Ireland 
was concerned, it would be moie useful for the minority if 
the Free State gave an undertaking “ to aibitiate befoie an Inter- 
Impeiial Tribunal any grievance of that minority which the 
British Government should think sufficiently impoidant as to justi- 
fy the suggestion that a bieach of the Treaty of 1921 was m- 
volved Professor Keith was in favoui of lestricting inter -Impe- 
rial inteiwention only to specific points of dispute between tlie 
Flee State and the Protestant mmoiity in regard to the interpreta- 
tion of the terms of the Treaty having bearing on the question of 
minorities protection The suggestion made is mteiestmg, but 
the trouble is bound to arise in connection with the personnel and 
the terms of reference of the Tribunal proposed Ireland will not 
submit to British dictation m this mattei Noi is theie normal 
legal and constitutional warrant foi British mteivention unless it is 
twllingly assented to by the Fiee State itself The Fiee State 
is competent under the Statute of Westminster despite 
the Tieaty to remove all Impeiial restiictions upon Dominion 
autonomy including the Privy Council Appeal The appeal was 
abolished by the Free State Government in 1933 by a purely Irish 
agency which received the Boyal assent in November of that 

year-t 

In Canada and Australia the existence of the federal system 
has introduced a certain measure of compli- 
thrPnvy^CouS'°° catiou mto the question If the Canadian pro- 
vinces refuse to abolisli the appeal and if the 
Federal maclimeiy, on the contiary, diops it, the result would be* 
confusion As Professor Keith points out, “ if one issue were 

* Keith The Constitetional Law ot the Dominions, p 281 

f Constitution (Amcnilincnt No 22) Act, 1933 (No 46 ot 1933) 
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cicGided in one sense by tlic Snpicmc Coiiit, neveitheless it could 
still be decided in the opposite sense by the Piivy Council, and 
chaos would icsult, foi tlic Snpiemc Conit could not be compelled' 
to accept the Councirs view noi the Council that of the Supieme 
Couit It seems that the piovmces can abolish the appeal, 
but 111 01 del tliat sucli action may be effective all of them must 
acquiesce in it If tlie Piivy Council appeals from the Canadian 
Supieme and Piovincial Couits weie based on the Butish North 
AmeiiCci Acts, 1867 to 1930, oi any oidei oi lule oi legulation 
made thcieundei, the Dominion and its constituent piovmces 
Mould be lathei helpless in the mattei of lepeal of the appeals 
But inasmuch as they aie governed by othei Impeiial Statutes 
(3 and 4 Will lY, c 41, 7 and S Yictoiia, c 69) the piotection 
contemplated in sec 7 of the Statute of Westminstei does not 
appB to the appeals Noi does the Ilo}al pieiogative to giant 
special leave constitute aii) safcguaid, foi a subsequent Act of 
Paihament contiols the pieiogative as has been laid doum in 
Adorncy-Gcncud v De Keysets Royal Hotel We agiee with 
Piofessoi Kennedy that the ap^ieal fiom the Piovincial Couits is 
someivhat moic complicated than that fiom the Fedeial Supreme 
Comt t The Dominion is no longei lestiicted eithei by the 
doctiine of repugnancy oi by that of teriitoiial limitation But 
the provinces, although fiec fiom the lepugnancy doctiine (siib,- 
section 2 of sec 7 of the Statute), do not possess the powet to 
make laivs having cxtia-tciiitoiial opeiation It is, howevei, 
suggested that the lack of cxtia-teiiitoiial powei u^ould not prove 
a decisive objection to the abolition of appeal by the piovmces ^ 
Now, it is almost ceitam that Quebec which is suspicious of the 
English majority m the Dominion will not readily give its consent 
to such abolition, and this fact places the question of the abolition 
of appeal, except m the matter of criminal law, § outside the range 
of practical politics at any rate for the time being 


* Keith The Constitutional Law of the Bntish Dominions, p 280 
I Essays m Constitimonal Law, p 166 

I K G Wheare The Statute of Westmmster, 1931, p 96, Kennedy Essays ih 
Constitutional Law, p 166 ' 

§- The Cr imin al Law, except the copstitution of the Courts of Cnminal Jurisdiction 
hut including the procedure in cnminal matters, is the concern of the Federal OoTemmenl 
[o/ sec 92 (27) of the British North Amenca Act of 1867] 
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In Australia the position is more difficult and the geneial 


Th* position in Australia 


sentiment is moie unfavoiiu'ctole to abo- 
lition^ than in Canadia, and this view 


IS supported by the f.act that the States 
have not been given the powei so fai to abl ulish the doctrine of 
Imperial repugnancy by lepealmg the Colomajl Laws "Validity Act 
in its apphcation to them t But it is necessai^:^ to state the law as 
applicable to the Commonwealth Under secL 2 (when adopted) 
of the Statute of Westminster Austialia cou^u abolish the appeal 
in so fai as it was provided for in an Impel lah. Act Even without 
that Statute the appeal may be destioyed by abolishing the re- 
serve power by the ordmaiy method \ of constitutional 
amendment and then depriving the Judicial C^^Lmmittee of itu 
existing power in relation to Austialia by a Com^gmonwealth Act 
It may also be abolished by a Commonw^ealth BiL^l to be reseived 
foi His Majesty’s ^pleasure to be taken theieon uWndei the Com- 
monwealth of Australia Act, 1900, and it is hopeoW'^, not without 
sufficient reason, that the requisite assent of the Ck '-own will de 
granted as a matter of course in accordance with ^constitutional 
usage. . Vl 

The Umon of South Afiica Act, 1909, limits the y appeal onl) 
to cases from the appellate DivisWon of the 
Supreme Court in which specialVc leave is 
granted by the Judicial Committee Id (sec 106 
ov^e 1909 Umon Act and sec 9 of Act No 70 of 1934)|)i The 
number of cases that have been brought before the Comifbajttee is 
comparatively small It is not surprising in view of the fa-?,ct that 
the purpose underlying the ariangements has been to confine \ the 
appeal to conflicts involving international or Imperial issues (Nhe 
Umon 18 competent to destroy it undei sec 2 of the Statute anyl 
also in accordance with the procedme applicable to the Austialiau' 


Commonwealth which has alieady been dealt with 


*• The position Binco 1907 has been that by a Commonwealth Acti the State Supreme 
ConrtB are depnved of power to hear constitutional lesues affecting the relations of tlia 
Commonwealth and tho States or of the States inter sc, and the Federal High Court is 
the final interpreter of the constitutaon, although there is evidence to show that in 
recent years the tendency has been to follow the pnnapleB of constmetSon laid down by 
th# Pnvy Conncil 

f Cj sec. 2 read with secs 8 and 9 of tho Statute of Westminster! 



SAFEGUARDS IN THE DOMINIONS 


^86 


The Privy Council appeal has been defended on various 
grounds As a symbol of Imperial unity, as 
a defendei of the State rights as against 
the fedeial power and as an impartial and 
impersonal dispenser of justice the Committee has very often ap- 
pealed to the imagination of the lawyers and the lay public 
throughout the Empire But those are considerations which we 
need not examine in this work One argument, however, which 
deserves more than a passing notice, is that it has evei been and 
IS always a doughty champion of minority rights in those parts of 
the overseas Possessions and Dominions which have been so dis- 
tinctly marked by strong religious, linguistic and racial dilferences 


Attention may be drawn to a very interesting and 
„ - , illuminating article on the subject by 

SOIII0 u.6C18lOnB of TDG 

Privy Coimcu afEectmg E R Scott in Queen s Quarterly (Autumn, 
minority rights 1931) * Mr Scott Cites a series of cases m 

which the Pi ivy Council and the Canadian Supreme Court have 
pionounced judgments contemporaneously upon Canadian law 
for sixty-five years, in order to ascertain which of the 
two judicial bodies has shown greater regard for the rights 
of minorities The analysis is by no means an attempt 

to read motive into the decisions of a particular j’udge 
or a court but is only a statement of the fact The 

first case of importance arose out of the Common School Act of 
1871 which created non-sectarian schools in New Brunswick 


The Catholics opposed the Act on the ground that they were de- 
piived of a customary right which had been accorded to them in res- 
pect of Parish schools, which, though avowedly of an undenomina- 
tional type, had been allowed to assume a Catholic character in 
those districts where the Cathohcs were in the majority The 
Provincial Supreme Court upheld the measure! and the principle 
therein laid down was approved by the Pi ivy Council m another 
case \ The Coimcil observed that section 93 of the British North 
Anieiica Act, under which both the cases arose, protected legal 


♦EM Dawson Constitutional Issues in Canada, 1900-31, pp 847-63 
I Ex ‘parte Eenaud, 2, 445 Cartwngtit 
I Maher v Town of Portland, 2, Cartwnght 486 note 
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rigLts only and not de facto piivileges such as the Catholics claim- 
ed to have enjoyed in the piovmce It is no use speculating what 
view the Dominion Supieme Couit would have taken because that 
Couit was not then in existence What is important to 
note IS that the Judicial Committee could not persuade tJiemselves 
to agiee with the minoiity and vindicate their so-called rights. 
Then comes that long-drawn dispute caused by the well-known 
Manitoba School Act of 1890 That measuie sought to deprive 
Catholics of their right to have then children taught according to 
the rules of their church and imposed on them an obligation to 
extend their support and patronage to schools to which they could 
not; conscientiously send their childien oi waids By a unani- 
mous decision the Canadian Supieme Comt challenged the consti- 
tutionality of the Act and declared it to be null and void, and it 
may be noted that the majority of the judges were by faith Protest- 
ants On appeal in 1892 the Pi ivy Council set aside 
the Supreme Court’s decision and declared the Act to be intra 
vires of the local legislature The matter was finally settled by 
the Lauiier compromise when the Privy Council in 1891 de- 
cided in favour of the contention that an appeal lay to the Domi- 
mon Government from the minority m view of the othei provisions 
of sec 93 of the Biitish North America Act 

The third case of importance under this law arose 
oui of the Ontario Kegulation 17, which restricted the 
language of the French minority in certam Ontario schools 
The regulation was most vehemently attacked by tlie French 
as being a denial of the protection guaranteed under the 
Act The issue did not come up before the Fedeial Supieme 
Could It was taken direct to the Pi ivy Council fiom the 
Ontario Court The Privy Council upheld the regulation and 
pointed out in the course of then judgment that “ the use of the 
French language m matters of education was not a natural right 
vested in the French-speaking population and protected by the 
Act of 1867,”* the only rights so piotected bemg, according to 
them, religious and not linguistic, a view which had mutatis 
mutandis been emphasised in pie- War mtemational settle- 


* Ottavra Separate School TruBtees v, Mackell, 1917, A C 62 
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mcnts for the piotcction of minoiities in Euiope In 

yet anotliei case geneially known as the Tmy Tounshp 
case the issue was wliethei the Catholic minoiity had 
the light, which they claimed, “ to a gieatci degiee of control ovei 
the courses of study in their separate schools, to a larger shaie in 
the educational giant fiom public funds and to exemption from 
as'^essments foi the support of and continuation of high schools ” 
The Tiovincial Conits opposed the claim and the appeal to the 
Federal Supieme Couit was dismissed inasmuch as that Court divi- 
ded equally, the Piotcstant judges holding against tliiee Catholic 
leaincd biotheis The appeal was also quashed by the Piivy Coun- 
cil'^ so that the decisions of the Ontaiio Couits which were opposed 
to llic minoiity claims wcic allowed to stand In some other cases 
such as the Giiifoul casc,'\ the conviction of Louis Perl in 
3 885, 1 and the Dcspaiic-TicmhJaij case,§ etc , it has been foimd 
that the appeal to the foot of the throne constitutes no additional 
safeguard for the piotcction of minorities in the Dominion of 
Canada 

It cannot, theiefoic, be said that to go from the Supreme Court 
to the Pi ivy Council is to appeal from Philip 
diunk to Philip sober Nor is there any 
reason to think that the Council is, bv the 
very nature of its composition and personnel, likely to be more 
considerate and sympathetic towards the claims of the minorities 
than the Federal Supieme Court The law provides that the 
Supieme Court of Cauada must have at least two lawj^eis from 
the Quebec bar as representing and speaking for the minor ity, and 
that Comt is, theiefoie, expected in oidinarj'- circumstances to be 
more responsive to minority opinion m its decisions than the Judi- 
cial Committee of the Privy CounciL It is also reasonable to -pre 
sume that the Federal Court’s closeness to the scene of controver- 
sy and the fact that its judgments are likely to be vigilantly and 
scrutimsmgly watched on the spot by the people concerned 
“ compel a more cautious attitude and a more thorough delibeia- 

+ 1928, A C 863 
+ L E 1874, Vol VI, p 167 
1 L E 10 A C 676 
§ 1927, 1 A C 70? 
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tiOB ’ ’ than may be expected of the Imperial Court in London 
There is fuither no ground foi supposing that the leligious or 
racial conflicts are confined only to Canada or that the Piny 
Council is moie impel sonal than the Fedeial Supieme Court so 
that it is wiong to think that toleiation is an English and not a 
Canadian virtue Facts as well as arguments are decisively 
against the letention of the Privy Council appeal as an effective 
and adequate instrument of minoiities piotection* and there is a 
considerable body of opinion which is opposed to the Privy Council 
appeal f “ It is giadually davming on us,” remarks Piofessor 
Fennedy, a gieat Canadian authonty on constitutional law, ” that 
such claims (that the appeal is necessary to piotect religious, 
racial and minority rights) are unwoithy of om stature and of 
our judicial honour ’ ’ 


The fact, however, cannot be ignored, in the growth and deve- 
lopment of Canadian constitutional law, that 
TviTtbe FedlShou'”' the Privy Council has not only safeguarded 

but extended the rights of the provinces 
vis-a-vis the Federal Government As Mr. F B Scott says, 
” the Piivy Council has carried its protection of piovmcial claims 
so far that to-day we have m Canada a distribution of legislative 
powers quite unlike that which was agreed upon at confedera- 
tion.”! The same view has been taken by Professor 
Kennedy and expressed practically in identical words The 
scales were heavily weighted against the piovinces when 
the Dominion was constituted by the Quebec resolutions; 
but at the present moment as a lesult of sixty-five yeais of 
legal and political development the provinces enjoy powers 
almost greater than those of the American States In either case 
the most cherished aims of the founders have been nullified. § It 


Sec 208 of the India Act of 1936 pravidea for appeal to the Pnvy Council from 
Indian Courts It is also provided for in secs 109 12 of the Indian Cml Procedure Code 
■which of course is amenable to change by Indian legislation The appeal is protected by 
implication by sec 108 and definitely and specifically by sec 110 (b) (111) of the 

1936 Act 

Consultation and Co-operation in the Bntash Commonwealth compiled by Gerali 
It H Palmer, p 117 , W P M Kennedy Essays in Constitutional Law, pp 166 60 
t Queen's Quarterly, Autumn, 1930 
5 W. P. M Kennedy. Essays in Constitutional Law, p 84, 
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bas often been suggested that tbe piotection of provincial lights 
in Canada constitutes safeguaids foi the minoiity and that in that 
view of the case the minoiity concerned cannot and should not 
agiee to the dioppmg of the appeal This opinion is shared 
imongst many others by the Council itself, but it is based on 
rathei slendei foundations Had the minoiity been confined to 
Fiench Quebec alone, minority rights and provincial claims would 
liave been identical As it is, the minoiity population is scattered 
tlnoughout the Dominion, although it constitutes a majority in 
Quebec Obviously, it is to the mteiest of the Fiench-speaking 
mmoiities in Ontaiio, Manitoba and the Maritime Pi evinces to 
sncouiage centripetal forces and to have more power vested at 
Ottawa where under the Constitution the minoiity is able to exei- 
cise considerable influence in legislative and administrative acts 
01 measuies The Canadian example has its lessons for those 
Mahomedan politicians in India, who in then demand for the 
vesting of lesiduaiy poweis in the provinces under the Pedera,! 
Government, have been inspired by an anxiety to safe- 
gnaid then so-called lights They aie very much mistaken 
It is bettei for the Mahomedan minority in then own interests to 
extend the powei and influence of the Federal authority where they 
will have powerful representation than to stiengthen the pro- 
vinces where in the majoiity of cases they will, foi all practical 
purposes, be a negligible minority unless some of them 
aie di earning of secession fiom the federation, a dream which both 
in the near and distant futuie is as fantastic as it is absurd and 
foolish 

The question that arises now is, have the safeguards dis- 

Do Dominion Bafeguards preceding pages prO- 

protect Indians and tectedthe elementary rights of the natives 

DHtlVBB ? V O 

in the Dominions and of the Indians wlio 
ha\''e settled there? The answer to this question will be attempt- 
ed in the next two chapters One point should, however, 
lemembeied and it is that the natives in certain places 
example, in South Afiica), literally speaking, are not a mmoiit''' 
because they are laigei m number than the European settlers 
who aie m control of affairs But although the foimei 

aie not numeiically a minority, they are practically heateU 
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as such having been depiived, on account of their infeiior cultnie 
and civilisation, of a proper and legitimate share in the contiol of 
the machinery of government, and hence the treatment accoided 
them IS, for all practical purposes, connected with the pioblcm 
oE minoiities protection 



CSAPTEE X 


Treatment of Native Races in the Dominions 


In the following pages we piopose to discuss the position of 

the natives in the Dominions Before the 
“rfb, grant of lesponsible government m 1867 
natives m Canada to the Canada had no defimte control over Amencan 

Dominion Gtovemment i i , -i • j j 

Indian affaiis, the subject being reserved to 
the Pailiament at Westminster Imperial control was subse- 
quently tiansferred to the Government of the United Pio- 
vince, and in 1860 His Majesty’s Government as a result 
ceased to make any fresh pa 5 mients^ or to entei into 
any new agreement for the benefit and protection of the 
natives Sections 91 & 92 of the British North America Act 
make piovisions foi the distribution of powers between the Federal 
Government and the provinces and Sec 91 enumerates 29 subjects 
in all, which come within the purnew of legislative competence 
of the Domimon Parliament One of those subjects, that is to 
say, item No 24 concerns Indians and lands reserved for Indiaiu 
When again by the Domimon Acts the houndanes of Quebec 
Ontario and Manitoba were extended in 1912, it was made ded- 
mtely clear that the care of Indians and their lands should be un- 
der the charge of the Domimon Similarly, in accordance with 
the terms of union with British Columbia the Domimon Gnrsm- 
ment assumed charge of Indians and the trusteesi-y sna 
management of the lands reserved for their benefit. 
ment gave use to sometruorie as to the Federal autho--*^ ^ _v--_ 
the rights of the prjrijces. and the matter 
settled in the case of OmziD hr the Indian ^ 

of 1924 t 


*■ Before fie 
lie Imperial 
protection of tie 
t Eenn: 3 


noTEmrent io Ccnac- 
■ H'lneme conclnoes ' 

In tie Dammit 
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Tlio attitude of the 
Nation Indians 


Six 


Some of the Indian tribefs in Canada, particul 
Nation Indians, had peisistentl 
the claim that they weie the b 
B iitam and in no way the sul 
Biitannic Majesty ^ The claim was placed with com 
and passion before the League of Nations and the 
of Peisia gave it his unstinted and unqualified supj: 
finally settled that the agieements made by the < 
thiough the Canadian Government or through ] 
Government in England weie not tieaties in Interi 
but matters of domestic concern to Canada and that I 
locus standi except as subjects of the Ciown t In 
surauce was held out to those tubes that the Canadiar 
would piomote the cause of then education and pay 
to their legitimate giicvances Alieady duiing 191 
tiibesmen Avho had fought on behalf of Gieat Biita: 
War had been given the right to vote 

It has been the consistent policy, as Piofessoi 
out, I in Canada to assure the Ii 


Provisions m regard to 
education and reserved ty lu then leserved lauds, to gua 

lands of the Indtann , r , i i i i i x 

tion for their childien and to a 
rise in the scale of civilisation and become full citizens 
mou In 1920 a definite move was taken by the Domi 
ment for the impiovement of the education of the na 
extension of their franchise Eveiy Indian child bi 
and fifteen yeais old was required to attend school ar 
noi -General in Council was empowered to establish f( 
of Indians day, industrial and boaidmg schools Besit 
w<is diawn up for compulsory enfranchisement [ 
was opposed by the Six Nation Indians on the gio' 
others that undei it an enfranchised Indian acqui 


* ThiB sentiment found expression in tlio opposition to the me' 
in Ibo compulsory service scheme of the 1917 Canadian legislation, alti 
centage of voluntary Indian enlistments in the Canadian forces indica 
ponse to the call of the War 

■j Canadian Annual Eeviow, 1923, p 209 Of the position of t 
ri? a ns the Bntisli Government 

+ Keith Eesponsible Government in the Dominions, Vol II, p 
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pioportion of the Treaty money paid to the band and a part of 
the tribe land which he might then sell to a European — a process 
which threatened the total extinction of the tribal lands The 
scheme was amended in 1922 substituting free choice foi 
compulsion * 

The problem of the natives in South Africa is pohtically one 
of far-reaching importance According to 
AhZ‘ tlie census of 1921, the European population 
the pohcy IS not uniform numbeicd 1,519,488 as against 5,409,092 

bhroughont the Umon i mi i . . 

of the non-European stock The latest 
figures show that the natives constitute 67 p c of the total popula- 
tion in the town, exclusive of mixed and other colomed popula- 
tion, a fact which invests the problem with an importance in no 
way comparable to like problems m the other Dominions It 
ought to be deal at the very outset that the treatment accorded 
to the native residents in the Union is not identical in all its 
constituent paits The position in the Cape differs fundamentally 
from the rest of South Afiica t As early as 1852-53 when 
representative government was conceded, the principle was laid 
down that no discrimination should be observed under the consti- 
tution of the Cape as between natives and coloured races on the 
one hand and the white people on the other Under the Act of 
1892t the ability to wiite one’s name gave one the right to 
admission to the electoral roll That provision was objected to 
by the European races, and they succeeded not of couise in pre- 
judicially affecting the franchise as defined and piotected under 
the law but in excluding the natives in 1909 from eligibility for 
entiy into the Parliament The natives, therefore, possess the 
right to vote but cannot enjoy legislative honours In the Cape 
a laige number of natives, who aie qualified in lespect of piopeily 


* In 1933, however, without prejudice to the Treaty rights compulsory enfranchise 
ment was approved on the report as to fitness by a judge, an officer of the Department 
concerned and a member of the band An enfranchised Indian with his vnfe and children 
enjoys in law the status of any other British subject m Canada By mamage with a non- 
Indtan an Indian woman earns exemption from disabihty 

+ Wilmot South Africa, II, 173 ff , 196 IT , 111, 22 ff , Cape Parhamentary Papers, 
1019, A, 2 and G, 19, 1910, G, 26 

+ Act No 9 of 1892 In 1933 in the Cape the number of non European voters was 
85,781 while that in Natal was only 3i6 
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or salaiy or education, arc icgistcied in the electoral roll. In 
Natal thc}^ may enjoy the franchise only undci the authonty of 
the Governoi-Geneial In the Tiansvaal, Orange Niee State and 
South West Afiica they have no fianclnsc The same laws apply 
m the case of provincial Icgislatincs, hut m the Cape the natives, 
if qualified to vote, may offci themselves for election to the 
provincial Council Note should he taken of the light accorded 
to them in the piovmce as distinguished fiom the Union Parlia- 
ment * It is thus deal tliat theie is no adequate and effective 
lepiesentation of native opinion m the Government of the coimtiy 
Even the Native Affairs Commission which is useful in many 
lespects does not seem to supply the need of a permanent body of 
native repiesentatives in the administration 

In the Cape again excejit m the Transkeian aiea the natives 
enjoy complete fieedom of movement without 


In tlio Capo tlioro is dcro 

intion of power for the humiliating aiid iiiitating lestiictions of 
benefit of the nativos -i Trii± 

pass laws Eacihties are provided for then 


education, and they cannot be pi evented fiom acquiimg skill as 
woikeis In addition, the Government have now come to lecog- 
nise their light to highei education, and the principle involved was 
given effect m 1923 by an Act of that yeai by which the South 
Afiican native College established in 1914 was recognised as a 
centre of highei education It is entitled to Government grants in 
aid We find the Cape also anticipating the League of Nations 
proceduie foi the protection of the mmoiities m some of the 
newly created States m Euiope by means of devolution of powers 
as in the Ruthene Territory and the Aaland Islands The Glen 
Grey Act of 1894, foi instance, gave the natives a Council whose 
function it was to levy lates and to spend the proceeds 
on the improvement of roads, irrigation woiks, development of 
agriculture, piomotion of public health and real mg of cattle 
Similar provisions weie made in the following year for the Trans- 
keian area The Councils cieated were supposed to be autono- 
mous bodies, but the Goveinoi-Geneial exercises wide powers m 


* Begarding the franchise laws in the provinces read the Electoral Act 
of 1918 as amended in 1926, 1928, 1930 and 1931 It may be stated here that 
the conditions in respect of the natives which were prevalent at the time of the Union 
have not been matenally altered by snbseqnent legislative measures up to 1931 
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legaid to then composition and the dischaige by them of their 
responsibilities 

So fai as the other colonies are concerned, the native right to 
vote at elections was never admitted It was 

sSuth” Mndn "’Some" Condition of surrender on the pari; 

Cape never of Boeis that no step seeking to extend 
the franchise to the natives would be taken 
111 the Transvaal and the Orange Bivei Colony before the inaugnia- 
tion of representative government In Natal the native right to 
vote was reduced practically to a mockery inasmuch as on the 
electoral register there were only four hundred and fifty native 
voters as against 34,000 belonging to the European stock The 
Transvaal and the Orange Eiee constitutions perpetuated the 
pimciple of racial infeiioiit}^ b}'^ refusing the natives the equality 
of status in State and Church, and Act No 23 of 1911 is an ins- 
tance in point 

A senes of pass laws imposed restrictions on movements and 
freedom of choice of work on the part of the 
resSti^m’^ bnmihating natives The effoits of the South African 

Native Affaiis Commission, 1903-05, the 
Select Committee on Native Affairs appointed by the Assembly in 
1914, the Departmental Committee appointed in 1919, and the 
Native Affairs Commission, 1920, directed towards the removal of 
those restrictions, proved abortive The opposition led by the 
European settlers was so strong and persistent that the Native 
Begistiation and Protection Bill of 1923 — a measme limited in 
its scope and inadequate for the puiyioses of protection — had to be 
ultimately withdrawn to allay European fear In 1865, however, 
when the Imperial Government still retained control over the 
colonies certain steps were taken in Natal to exempt the natives 
in the higher scale of civilisation from disabilities and humiliations 
imposed generally on their race The policy later on followed by 
liOid Milnei was narrower m outlook By a proclamation in 1901 
in the Transvaal, and by an ordinance of 1903, in the Orange 
Bivei Colony, only well-educated adult natives engaged in cer- 
tain specified occupations were exempted from restrictions con- 
tained in the pass laws * 


Gf Pari Papers, cd 714, 904 
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But as a geneial rule pass laws opeiate in all parts 
of the Union bailing the Cape (excluding 
md Tianskei) Undei the pass system eveiy 

native must possess a document of identifica- 
iion issued undei the authoiity of the Native Affaiis Depaitment 
[t contains desciiption of a particular native’s tube, fatlier and 
3] ace of birth Failure to pioduce a pass 01 exemption certificate, 
vhen lequiied to do so by a police ofBcer, constitutes a cnminal 
iffence In almost all the urban areas a curfew system has lieen 
ntioduced, and natives aie not permitted under it to haunt a pub- 
ic place aftei nine o’clock at night as it is alleged that their free 
novement at that time encouiages theft and other ciimes The 
lass laws and the cmfew proclamations^ aie natmally vehemently 
ittacked by the natives, but there is no reason to think that the 
luihonties responsible foi them aie piepaied 01 vullmg to lelax 
ihcm at piesent 01 in the immediate future In the Trans\aal 
veil-educated adult natives were also exempted fiom taxation 
dhich the rest of then fellows had to pay Of comse these 
neasuies weie adopted m the time of Lord Milner whose native 
lolicy generally was chaiacterised by bias and prejudice agamst 
be natives and lack of geneious statesmanship Piofessor Keith 
s of opinion that foi these small concessions credit should go to 
ihe late Mr Joseph Chamberlain who, we aie told, believed not 
inly m Imperial unity but also in the just and fair tieatment of 
he natives t Fomerly, provision foi grants for native education 
lad been mggaidly, but in 1922 the piovmces weie compelled to 
illocate a definite sum for the promotion of native education f and 
he Union undei took also to make adequate giants 

Since the mauguiation of the Union attempts have been made 
, , , witliout adequate success to secure u uniform 

3i<;crimmntory la'^B ^ 

gainst (he natives after pollCy tOWRUls the UatlVeS tmOllghoilt the 

reatinn of the Union couiitiy m icgaid to mattcis relating to the 
:etllcment of lands and conditions of laboui Theie aie four mem- 


■* Under the Natives Urban Areas Act, 1923, particular areas or distlrietB may 
0 proclaimed ‘* enrfew ” areas 

f Keith Responsible Government in the Dominions, Vol IT, p 800 
t Art No 5 of 1022 
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beis m the Senate who aie nominated by the Governor-Geneial m 
Council on account of then supposed acquaintance with the wishes 
of the native population, but it is well knovm that they have up till 
now exeicised little or no influence on legislation H’hey hold 
office on the same terms as the elected Senatois But tJiey need 
not satisfy the piopeity test, and they can be removed on advent 
to office of a new Government This device was adopted to 
enable General Hertzog not to accept as Senatois persons holding 
enlightened views on native policy One of the most Immiliamng 
laws passed was the Defence Act of 1912* by which 
tlie natives weie debaiied fiom taking pait in the wai In 1913 
tlie land question was taken up and an Act was passed in that 
yeai which was based on the principle of segregation of natives 
It; laid down that in aieas leseived for non-native population un 
del the Act no native could acquire lands oi an interest theiem 
The lule also applied to people othei than natives so far as the 
native areas v^ere concerned f In the Oiange Free State 
no native could acquiie by purchase or tiansfer any land at 
all In the Tiansvaal and Natal the position was a Jittle better 
v'hile the Appellate Division decided that the lestrictive provi- 
sions of the Act of 1913 did not apply to the Cape theieby leaving 
the natives theie as free as before to acquire land The ]\'[ines and 
Works Act of 1911 leserved thiity-two occupations in the 
Tiansvaal and the Orange Free State for 7,000 Europeans to 
w])ich the natives had no access, and an agieement between era- 
pjoyeis and woikeis made in 1918 added nineteen othei occupa- 
tion p as the pieseive foi Bmopean settleis 


In 1920 a Native Affaiis Act was passed which cieated a 


The Native Affairs Act 
provides for Commission 
to look after the interests 
of the natives 


Co mm ission to meet occasionally and act 
undei the Mimstei foi Native Affaiis with 
legaid to matteis relating to the geneial ad- 
mimstiation oi legislation of the native 


population The law contains a piovision that in the event of the 


Mews of the Commission being lejected by the Mimstei the points 


at issue could be placed befoie the Governor-General in Council 


See 7 

f Act No 27 of 1913 


38 
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mirieis leAiut the technique fiom then native suhoidinates * 
Geneial Smuts who was tlien the leadei of the Opposition vehe- 
inentlj^ attacked the Bill It ivas passed on thud reading in the 
lover House, but was lejected by the Senate Geneial Heitzog 
then foimulated a new policy pioposmg segiegation of natives and 
abolition of the native vote in the Cape in exchange foi which the 
natives in each pioviuce obtained the right of electing two Euro- 
peans (in the case of Natal one) to lepiesent their inteiests in the 
Pailiament The scheme was opposed by kli Tielman Boos in 
the Tiansvaal 

Geneial Heitzog, howevei, succeeded in cairying through the 
^ ^ ^ ^ loint session of the Union Pailiament the 

violates the spmt of the Coloiii Bai Bill as the lesult of an agieement 
Union Act Opposition Undei the Colour 

Bai Act the natives weie denied the light to obtain employments 
111 a laige numbei of mdustiies A limited acieage of land was 
placed at then disposal theieby pieventing them fiom prospeiing 
in agiicultuie also This policy was adopted on the plea of the 
pieseivation of the Euiopean lace in the Union, but it was not at 
all waiianted by moial consideiations In view of the Union 
enioymg lesponsible government Westmmstei did noc claie inter- 
vene and nullify the Act Noi did the pioposal of Geneial Hert- 
zog made in 1929 seeking to abolish the Cape vote, which failed to 
secuic a majoiity, evoke any piotest from the Impenal Pailia- 
ment t It should be lemembeied in this connection that 
unde-' the South Africa Act of 1909, the Cape vote was 
safeguaided by the provision that it could not be abo- 
lished except by an Act passed at a ]oint session of the 
two Houses of the Union legislature and by the votes of 
not less than two-thnds of the members of both Houses ij: The 
safeguaid was fmther reinfoiced by a defimte piomise that a clause 

* This came as a aresult of tbe Court’s decision in Attorney General v G H 
Smith in which it was laid down that the legal colour bar hy regulation was ultra vires 
(T C L , VI, 215 ff ) 

f Keith The Sovereignty of the Bntish Domimons, p 72 The general tendency in 
all tl e self governing Dommions is towards non interference by the Impenal Government 
wiih the Dommion laws or administrative measures even affectmg the native rdee^ It 
IS inevitable, especially in view of the ever mcreasmg sovereignty of the Domimor;?. 

t Lord Crewe's speech m the Lords, July 27, 1909 
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should he mseited in the Boyal Instructions to the Governor 
Genei al requiring him to reserve any Bill proposing to abolish the 
Cape vote, for the pleasme of the Crown General Hertzog s 
Bill thus constituted a direct and flagrant violation of the law that 
tlie Cape vote could not be taken away except thiough the consent; 
of the Crown But the fact cannot be ignored that long usage 
and the Statute of Westminstei, 1931, have rendered the protection 
in the shape of reservation into one of doubtful value * 

The Joint Co m mittee of the Umon Pailiament recommended 


Cert.m lepsi.tm me. measures IB Apiil, 1935, apparently 

snres concerning the With a view to improving the position of the 

natives m the Cape Under the Native 
Eepiesentation Bill the vote of the natives aheady legistered mil 
remain, but no more natives mil be em oiled as voters Those 
Mho aie on the electoial roll will have the right to elect 
four European Senators in addition to the Senators at present 
nominated by the Government to represent native interests 
on accoimt of their special knowledge of native affairs 'Phe 
natives mil have a Bepiesentative Council, partly electne 
and advisory in chaiactei, to which all Bills and provincial 
oidinances affecting them, mil be lefeiied for opinion In tlie 
Cape again they mil have tivo lepiesentatives in the Provincial 
Council to be elected in the same manner as the four Seuatois 


The second Bill pioposes to cieate Trustees to acqune 15,000,000 
acres of land foi the settlement of the natives The Tnist, how- 
ever , IS not intended to interfere with the existing demarcation bo- 
tween European and native agiicultuial areas It appears that 
the Go^elnol -General as the Crown’s leiiiesentative will have 
a large measure of control ovei the pi ejected Tnist The 
measuics, it is clear, constitute in no sense a reversal of the 
poiic} of segregation They indicate, on the contrary, a tiiiunph 
o[ that polic} We have our doubts if the natives and the Umon 


- Aj'Topo'; of the South Africa Amendment Act, 1931, declaring that no province 
•ilnll he ahohshed, or its powers curtailed, or its houndancs altered, except upon a 
pi 'll ion of the Bronncial Council concerned, the Government made it clear that inasmuch 
1 -, the con-titution was, after the Stains Act, left without anv safeguards, the pro 
tcfiui contemplated in the 1931 Act could not bind the Union legislature Cf the 

Cl Mr 0 I’lrow, K C , Minister m charge of the Bill 
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Will stand to gam by a scheme of sepai ate lacial lepiesentati on 
in the legislatnie Bnt eveiythmg will depend on how the natives 
accept and work it The lepiesentation pioposed to be given them 
docs not seem to be adequate Noi is there any anxiety on the 
part of the sponsors of the measines to alter oi even relax the re- 
called “ white standard of living and civilisation,” which has, 
not always without reason, caused a good deal of resentment and 
bittei ness 

It rs not these measures alone which are responsilile 

ne.tnot,oB. mpoBed on toi “ative imiBst m tlic Union The 
the natives cxclusiou of natives fiom the 1928 Old Age 

Pensions Act has been a factoi of no mean significance in the 
steady deterioration of mtei-iacial relations Fmther stimulus 
was afforded by tlie ” native menace ” slogan on which the 1929 
elections weie fought All uon-Euiopean women weie denied 
the fianchise accoided to women under the Women’s Franchise 
Act of 1930, theicby accelerating the pi ogress of reaction It 
reduced the native voting strength to less than 2 per cent of the 
Union electorate Mention may also be made of the humiliating 
teims of the Native Service Contract Act of 1932, the exclusion of 
natives fiom the legislative piovisions for settlement of industrial 
disputes, the piohibition of native emplojmient on the "Railways 
and the disci immatmg taiiff compelling prefeience for white labour 
in the manufacturing industries It is significant that such a 
conservative thinker as Professor Keith, who has learnt to measine 
his phraseology with the precision of a trained lawyer, has felt 
constiained to remark that ” the result has been loss of earning 
power for the natives, the growth of anti-white prejudice, and 
the embitteiment of race relations The restrictions imposed 
on the natives may therefore he summed up under the following 
heads, viz , (I) exclusion from electoral privileges, (II) exclusion 
fiom liquor privileges under the Liquor Act of 1928 save in res- 
pect of certain exempted non-Europeans, (IH) exclusion from cer- 
tain areas in the Union, (IV) disabilities as legaids freedom of 
movement as specified m the Pass Laws and in the Natives 


* Eeith The Governments of the Bntish Empire, p 233 
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(Uiban Aicas) Act, and (V) disabilities contemplated in the Service 
Conti act Act 

In fairness it must be admitted that native law has leccived 
some measuie of lecogmtion in the judicial system in South Afiica 
It 18 customaiy law similai to Eoman-Diitch law oi English com- 
mon law, and is unwiitten Being unwiitten, theie aie some dis- 
ciepancies in the native laws But gencially, as Kennedy and 
Schlosbeig suggest, ceitain maxims aie followed m then applica- 
tion Native laws, foi instance, apply only in disputes between 
a native and a native and not where a Euiopean is a litigant 
This IS subject to the geneial piinciple that the courts will not le- 
cognise laws which aie lepugnant to “ public oidei, public policy, 
morality, chastity, equity oi natuial justice ” Those customs, foi 
instance, are void and of no effect which aie inconsistent with 
“ the veiy essence of the conjugal union, e g , incestuous mai- 
iiages ” WliQiever any native law tieats a woman as a chattel 
that law IS supeiseded by the English legal doctiine that theie is 
no right of propeity in the poison of a subject of the Cioivn No 
claim is sustainable m the couits which involves a litigant in 
slavery Native laws and customs must be pioved as facts, and 
where they do not offer a lemedy, the oidmaiy law will apply An 
attempt has been made to set in older the native admimstiative and 
legal system under the provisions of the Native Admmistiation 4.ct, 
1927 The Act has accoided lecogmtion to native law Ihioughout 
the Union subject to the maxims as laid doivn by the courts and 
indicated above, and made provision for special native civil courts 
The measure seems to have widened the gulf between the contest- 
ants rather than bridged it in so far as it “ has tended to strengthen 
tiibahsm 

Piofessoi Keith thinks that the question as to how the natives 
aie tieated in South Africa is of peculiar impoifance to the Union 
inasmuch as the Impel lal Government must take it into consi- 
deration in deciding whether oi not the contiol of Bechuanaland, 
Swaziland and Basutoland should be handed over to the South 
African Pailiament The Impeiial Government aie undei a 


=* Keith The Governments of the British Empire, p 232, Kennedy and Sohlosberg 
The Law and Custom of the South African Constitution, pp 406 06 
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les[al and moial obligation to piotect the lights and inteiests of the 
natives lesident in those teiiitoiies ^ The question befoie the 
Paihament at Westminstei is whethei the policy of the Union, in 
so fai as it affects the native poiiiilation undei its diiect supervision 
and contiol, is dictated meiely by legaid foi Euiopean inteiests 
and by callous indiffeience to the lights of the native lesidents If 
the policy IS influenced by such naiiow and selfish consideiations, 
the Impeiial Government would be committing a breach of faith 
bj^ extending tlie juiisdiction of the Union ovei those lands 
Tlie natives have agieed to live nndei the authoiity of the Tmpeiial 
Paihament on the definite undeistanding that then inteiests would 
be adequately piotected and that no tiansfei of jurisdiction should 
take place unless the natives weie satisfied that it would involve 
no cuitailment of then lights and piivileges The Biitich 
Government seem to have taken caie to allay the anxiety of the 
natives by an elaboiate schedule attached to the South Afiica A.ct;, 
The Act itself lays down pimciples seeking to seciiie just and fair 
goveinment foi those peojile as was made cleai in the speech deli- 
veied by Loid Ciewe on the South Afiica Bill in the House of 
Loids, 1909 The schedule to the Act in question piovides foi a 

peimanent commission of three membeis to 
adwse the Piime Minister m legaid to the 
native pioblem with the light of appeal to 
the Goveinoi-Geneial in Council The Com- 
mission is entitled to demand publication of 
the lelevant papeis with the appioval of the same authoiity Theie 
are also piovisions in the schedule which weie intended to serve as 
a check upon the excesses of the Union Parliament Any law 
passed by it is liable to disallowance by the Ciown The lands of 
the natives in Basutoland and the leseives in Bechuanaland aie 
treated in law as inalienable Any Bill passed by the South Afiican 
ParJiament alteimg the schedule, does not become law unless the 
Clown has given its assent to it, a kind of safeguaid which, as lias 
been indicated above, ha^ become illusoiy foi all piactical purposes, 
particularly after the passing of the Statute of Westminster 


The transfer of certain 
territories to the Union 
Government depends on 
their treatment of the 
natives already placed im 
der their charge 


* Of the schednie to the Sonth Africa Act 
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The issue involved in the question of tiansfei to the Union 
of Basutoland, Bechuanaland and Swam- 
land* has become exceedingly delicate aftei 
the enactment by the Union Paihament of 
the Royal Executive Functions and Seals Act (No 70 of 1934) 
Section 7 of that Act tiansfers the authority of the King m Council 
under the South Afiica Act of 1909 to the dovernoi-Oeneial lu 


Council What then pi events the Union Governor-Geneiai in Coun- 
cil fiom adopting legislation with legard to the native territories 
clestioymg the piotection of the schedule except lesort to a delihei- 
ately hostile action hy the Biitish Government? Will the latter 
daic take it? The leai safeguaid seems to lie m the refusal on the 
pait of the natives themselves to submit to the Union sovereigntv 
and not in the piesent ciicumstances m Impel lai mteivention 
In the com sc of a speech in the House of Commons on July IG, 
193G, Ml Malcolm Macdonald, Secietary of State for the 
Dominions, lefeired to the teims of the Aide Memoire 
1935, and stated that there was no agreement oi undei- 
standing between the Goveinments (the Union Govemment 
and the Impeiial Government) on the transfer of the tern- 
tones The tiansfei is contemplated, but theie is no cer- 
taiiiG about the date The matter is allowed to rest on 
tile co-opeiation between the natives and the Union Govern- 
ment and on the confidence that the lattei can command by a 
laige-heai-tcd and geneious policy t 

The position of the natives in Australia seems to be somewhat 


The po‘!(tion of the 
rntwea m Australia is 
Bomcwhnt b^ter 


hettei tlian in South Afiica It appeals that 
in the Commonwealth the full-blooded abori- 
ginals aie dwindling away as a result of 


contact vith the Euiopean lacos The native population was put 


* Tlie'^c fomloncs arc now under the control of a High Comimssioncr who nets 
n!'> T'' High Coiiiinis'iioncr for the United Kingdom in the Union Something like a 
jur-’llrl K; to be found in the provision in the 1035 India Act (Sec 3) for Iho appointment 
of lit'; M ijC'ty ■; Represent ntno as regards relations with Indian States The Go\cmor 
Cl ncral hun'clf will hold that office, but two different persons for two different ofBccs nro 
rr* nltogo'hor ruled out on strict construchon of the section 

f Tlte Xitire Trust and Lind Bill of Mr Groblcr, the South Afnesn Minister 
f(ir Xattic Aff urs, contemplates the ostablishniont of a Natuc Trust to he ud 
niini'-tcrcd bv the Gnu mor General With money provided by the Icgisjafnro (he 
Tnr* '^ill bu’ Isnd for native sttiloincnt bringing tlic total area of nati\c lands -from 
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cil 150, ODD wlicn IIk' lOmopcMn M'jllcnienl fust began Tlicic aie 
no nutlientie figuies to-da\ as legaids llio exact inimbei of tlio 
aiumgiiials It is estimated to be 03,000 including 13,000 balF- 
c.istes 31ie \as( majoiit\ of tbe n.itnes icsidc in Western Austra- 
lia in Qiieeii''land and in the Xoilbein Ten itoiy It is stated that 
eoiisideiablc stndes ba\e lieen made in legnid to the pro- 
teetior of tbe .iboiiginal tubes in Abetoiia and New South 
W.d(s ‘ Neeoids s]j(n\ tlial tb(‘ Alioiigines’ Piotcction Boaid of 
\ leton.i li.ul undei its f.iie in lOli alionl 375 natnes and spent 
about Ki.OOO and tliat New Scuith Wales gave )iiotcction to 1,554 
fuil-ldooded .ilxmmnak md a numliei of mixed lilood at a cost of 
about -€35 000 Similaih Soutb Aiistiaba maintained in 5921 
alviib 050 native^ at mi‘-sion stations and inclined on that ac- 
count an exju'iidiuiie of a consideiable sum of money t At tbe 
time wlien tbe Xoitbem Teniton v\,is tiansfcired to tlie contiol 


of tile Coinmonwealtb an \rt^ was pass'd foi tbepuipose of safe- 
guarding tb(‘ natives against unfan tieatment In Queensland 
depaitments weie est.ibbsbed in 1397 end 1902 to look aftei tbe 
imeiesis of tbe abonginal tubes and tbe annual expenditure in- 
(iiiK'd on tbcMi bebalf (omes to .iliout €10,000 Tbe Common- 
vv(alt!) of Aiistiaba budgeted foi a veailv sum of about €10,000 for 
ibe (aie and piotedion of tbe natives 

So fai .K tbe Au^tialian colonies nio conccined, tbe Impenal 


S'lin Vii-ilnlnn rnloTi) 
iiiHW'-f' rf-'-lrirtumb on 
tlio na(i\c<> 


(loveinment have abdicated then autlionty 
in log.nd to tlic native pioblcm on tbe grant 
of icsponsililc govcinincnt to tbe Common- 


wcaltb It must be noted at the same time that the natives do not 


enjoy tbe fiancbisc in Western Austialia, Queensland and tbe 
X^ortbein Teinton In the first of these places, they are bandi- 
cajjjied l)v additional lestiictions In 1886 a Board w'as estab- 
lished tbeie to take caie oi tbe natives which w\as placed under tbe 
diiccl sujKM V ision of the Govcinoi When the demand for les- 


20,000 000 odd acres to 31,000,000 The Hcrizog Government have promised fo spend 
ilO, 000,000 for the next five jeara under tlie terms of the measure 

* Act No 25, 1900 (New SouUi W'^alcs) , Nos 1059 and 2257 of 1890 and 1910 
(V'lctona) 

f Assembly Delmtes, 1010, pp 709, 721 
t Act No 1024 

39 
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pOEsiblo government was made it was supjiortcd by the then 
'Govcrnoi of the State on condition tliat tJic Govcinoi, wliocvei 
be might be, must contimic to letaiii liis contiol ovci tlic Board, 
and his view was accepted and embodied in tlie constitution of 
1890 in the teeth of opposition fiom the Ministry ^ The Govei- 
iior bad a giant of £6,000 piovided out of the consolidated fund 
foi the benefit of the natives Tins sclierac was sometliing like 
a dyarchy and worked cieakily In 1894 the local legislature 
earned through a mcasuic designed to put an end to the Governor’s 
control but it was lesciwed by the latter and never assented to by 
the Crown Thiee years later, however, the system was abo- 
lished A new Act had to lie passed m 1906, t with adequate 
provisions against ill treatment and fraud by employein But the 
practice still prevails of handcnfiing the natives when suspected of 
Clime and of carrying tliem through long distances to prison The 
-practice, unfair and humiliating by itself, was grossly abused by 
the white settlers and racial bitteincss was as a result accentuated 
In 1911,1 the Goveinment did some tangible work in the matter 
of native education and care of the half-castes and made liberal pro- 
visions for land lesei ves in excess of the limit foimcily set It was 
followed up in 1924 by fuithei gcstnies in the dcsnable direction 
The natives aie now cncoiiiaged at all institutions and mission 
stations to do the work ol which they aic capable Blementaiy 
education is provided lor then childien The total expenditure 
in the Commonwealth lor them noAv amounts to £150,000 as 
compared with £ 56,000 in 1906 

In Papua the land rights of the natives, whose number is 

m p.p«. »h, proceej. ^"8“^ estimated at 275,000, ate protected 
Of the 'native tax spent Special care is taken to see that the labour 

on native education , , pi, , , mi 

contracts are of a voluntary -character The 
magistrate must satisfy himself before the contracts are made and 
enforced that the natives have not been forced to accept terms un- 
dei compulsion or dm ess They must not be kept m detention or 
ill-tieated and the lemuneration must be fair and the wages paid 


Pari Papers, c 8360 
t Act No 14 
$ Act No 42, 
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111 the picscnce of a (^o^ eminent, ollicci ' Uiiclci the Native 
Taxes Oiclinance of 1018 any natnc lit foi Avoik may be ealled 
upon to pa> a ccitain Kind of tax tlie piocccds of winch must be 
spent on the pi emotion of natnc education and furtheiancc of 
identical mtcicsts The Go\cinmcnt stand pledged not to employ 
forced laboin foi the henefit of the Eniopcan scttlcis and to the 
detriment of natnc jiiosjiei it^^ . The aboiiginals aic not, however, 
eligible foi cnli\ into the Commons cal th sa^c on temjioiaiy per- 
milsgiantcd for special jniijioses — a icstiiction winch applies equal- 
1 } to all the colonicd laces On the othci hand, the natives are 
piotccted fiom Asiatic innnigiation oi exploitation by the rcs- 
tnetne innnigiation hn\s of (he hVd(*ial Oo\einmcnt Tn oidi- 
nan ciicnmslances law-making is ihe fnnelion of a local Icgislatmc 
of oflicials and iioiinnees of the Oiweinnu'iit subject to snpci vision 
in n.itne inteiest 'I’lie (’oninionwealth Ikaihament may also 
legislate Native instiuinenlalilies m .ulnnnisli ation aic gnen 
due weight, and duett de.iliny^ between Ihnopeans and natives aic 
foi bidden Sales of land, il am, .iie made to the OoAeinmcnt wdio 
m then tin 11 aie (oinpeteiit in the exeitise ol tlu'ii judgment lo 
make giants lo Euiopeans 

The oiiginal iclations hetween the i\raoiis and the European 

How the nsM, o( ,1,0 Zcnlantl had been extremely 

Maoris in Ziainmi hitlci f fn fS-lO ail agicemcnt was eon- 
maintained cludcd callcd tlic Ticaty of Waitaugi accoid- 

ing to which the klaoiis weie gianted possession of then lands, the 
Clown retaining the light of pic-cmption | The Imperial 
Goveinment lescned to theinsclvcs the ultimate contiol of matters 
affecting them and then inteicsts § The Ciown bound 
itself by Letters Patent to observe the law's, customs and 
usages of the aboriginal tubes and to define the specific areas to 
which they would apply But things did not shape well 
for any length of time Although matters i elating to the natives 
were placed itndei the direct chaige of the Governor, he did not 


J H P Murray Review of the Anstrahan Administration in Papus (1-''"- 

1920) 

+ Pari Papers, c 3382 

J Keith Responsible Government m the Do-un on-, Vol II, p 
§ Clause 71 of the Constitution of 1652 
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take sufficient care to administei and look after them properly. 
Unrest and war weie the inevitable results and within two yeais, 
VIZ , from 1864 to 1866, altogethei 3,568 squaie miles of valiiahje 
lauds were appropiiated There is truth in Piofessoi Keitli’s 
accusation that the Buiopean settlers weie moved as in Kenya liy 
the lure of the natives’ lands * 


In 1867 four natives elected by the Maoiis themselves weie 


The Maons represented 
in the legielatnre and the 
Execnhve Council 


appointed to he membeis of the House of 
Eepiesentatives and five yeais later two 
Maoris weie added to the Council In 1881 


the number of Europeans in the House was 91 It was reduced 
to 70 m 1890 and to-day the figme has been laised to 76 
The Maori voters have more than then pioportionate shaie of re- 
presentation in the legislatuie The Maons thus seek to safeguard 
then inteiests by lending then support in the legislature to those 
political paities that are mindful of their needs and lequiiements 
In 1899 a half-caste Maoii was taken into the Executive Council — 


an innovation which has done much to influence the administra- 


tion to pay due attention to the rights and interests of the native 
population Effoits have been made since 1861 to secme the native 
population m the possession of then lauds, and with that purpose 
m view a Native Land Comt was established in 1866 At piesent 
the function of the court is to deal with questions relating to title, 
succession, transfer and partition An Act was passed in 1900 
empoweiing the Native Land Court to validate the customs, usages 
and piactices of the Maori tribes t The title foi the native land 
m New Zealand seems to be definite and clear, but the Crown has 
reseived to itself the powei to declare by proclamation imdei the 
pi ovisions of the Act of 1909 that the native title in any particular 
case has been extinguished 

Until 1879 the subject of native education had been dealt with 
In special laws and oidmances The beginning was made m 1847 
It na^: reinforced by the legislation of 1858 which provided for an 
annual grant of £7,000 foi the encouragement of native education 


• Keith ncsponqiblc Governtnent in the DominionR, Vol IT, p 780 
} Sec \\ I Pnmta r Bitilmp of W olhngton, 3N Z It (NS)S C 72, Nircnl'H 
Trimht r Bnlvcr (1001 AC 501), Tnniibani Korol ai r Solicitor General (82 N Z, 
L n S21) 
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In 1">70 till' (onirol of n.slnc (mIju »tioM u.i‘' (r.upft'i h'rl lo flic 
]Mu«’ nil'll !!( |> irinK-ni of flu \i.\\ 7 a il.nul (loxnrniiu'nf 

'1 111 * f'oi'li I'-l.tinK \\ri( i'iou;.'lil in 1001 wulnn <))(' Imunilnrir^ 
, of \i.\\ 7i il'tiul hiif un<. plnml uiulor a 

M r I ir' V fonn iA 1)n Inn Acts 

<,f i'li'i uul PiJl 'I li(> \f|nf lOln rrcnf(’fl 
\ Mini'-'t I foi tla uni s ^<ntfu\ ff)j (lie f^lniuK in 

\i \'- Xi il nnl, "Onlt ilnro vin ir-nli'iii Coinnip'-iuin'i - nf Unro- 

5on;i I uni \nn , vnli )\< ■ nl. lu s". ni' in ollini i.~l uni... if norc*.- 
•w " uni II il >pi«'\n]'ii foi ;!n < ! O'lpliiin'iif of l‘•l.'Un! C'uiincil^ 
u H n.iojjjj.) uni \'nh f 'jin - ('oinniK i< c onipu..c(l \\lioll\ 

oi i.'jMitofjj <•/?}<,., nn ini" I I'l in*, lunopt ui olln niK or \nlcn. 

niiiM < hn f< uni noiuujind uni »li>ii(l nn'nilx'p. .uni liase 
povoi Piin0.< 1 r.' foi tin p- n <•. onii i uni ;,'on(l po\t‘ininrn( of 
1 limit ( 1 lo tl). i(\i ion u \ j'li i‘ (In ! ion of tin* Nou 
/{ 1 uni toO'iiuinnJ \oiiun in <1 nn n l»i m lioM ofiuc (hinriLT 
«ln pit n uu of llsi (o'Minoi loini'l oi foi .i lixcd pniiod whu'li 
nnni not <’''(( d Ji\( \t u ‘Dn Itw.. \ un h .u o i (’pui^oi.inf fo iiin 
\<lt.of iln \( V /i d md (dAiinnnni i -"x In* rlcid.ucfl inN.ilnl to 
tin < Mont of ijuMi It j(ii;jn UK \ 'Iln l.u * nni i ii ( 1 1 \(> fin' !m<?Lnl 
of I In* Ui t.nlt‘nl ('oinnin -loin i oi ijio (Hoonn>i-(»i*noi.il bofinc the} 

I in liiM'fiill fon o uid ( }T( ( t An\ oidin.uno wlmli li.as rccenc'd 
tin* ,i--( lit of the Jot-idoiH Connnm'.iunoi ni.n bo dmalloucd AMtbin 
.1 \c:u b\ till* (loMMiioi-fjonoMl 'I’bo Act of 11)21 fia\c llic 
('’oniKil of Ji iiotonpi in nice (od ICiiiopo.’iii in .iddition, to leprc^cnt 
tbo int< iot.lt. of Ibo I'bnojioin coninniinh fboio Ttnioton^a lia® 
a llipdi ('oiiit witb .1 (diiof jiid/^o, .nnl Nnio lias onh a judicial 
oflicoi Appi.d 111 oitboi (M'.o iic". to tbo Sujnoino Coiuf of Kew 
/.cal. nnl 'J’lioio is aKo a Xalno Jj.ind C'oiiit whose woik is sirai- 
'ai to tbat of tbo L.ind (’onit of the Alaoiis H'lic general policy is 
one of consol Nation of n.itiNo (iisfoin, but legislation is ficcly re- 
soited to foi the pin pose of .ibolislnng Nvhat, in the opinion of the 
New Zealand CJovcn nniont , aie ))ei melons ])iaciiccs | 


* Kotli lloRponmltlo in tho DommionB, Vol JI, ji 791 

I ]'\ir tlie finkn of (Oincniencc Nine linn been iilnccd under the nmndiction of 
NVc'.tcrn fininoa nnbjrot to tlie nglil of inlpr\onlion by the Minintor for Clio Cook Islands 
X CJ tbo inaxiiim laid down by tbo courts m conn(..ction with Uio natno custom in 
Riiutli Afriiai, p 802, eupra ^ 
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CHAPTEE XI 

Treatment of Indians in the Dominions 


The tieatment accoidcd to Indians in some of the self-govern- 
ing Dominions foims, in the opinion of many, a rathei damaging 
chaptei m the histoiy of the Biitish Empiic It piovcs that the 
conception of a common Empiic citizenslnp is piactically a myt'b 
so far as its incidence is concerned Indian nationals are m law as 
much the subjects of His Majesty as the Buiopean settlers in the 
Dominions* and yet His Majesty’s Indian subjects icsident in 
the Dominions aie denied some of tlie elemental y lights of 
citizenship 


The fiist senes of anti-Indian measuies began in Austial a 
. , , , , , m connection 'vvith the leseivation of gold 

Austraba takea the mitia " 

tive m anti Indian icgis- miiies 111 1878 Queensland passod an Actt 

lation Mr Hughes de , a , i i j 

fends " White Australian pieventing Asiatics fiom WOlKing on a gold 

” field for thiee yeais aftei pioclamation, and 

the law applied to Indians and the Chinese also Indians were 
also excluded fiom the sugai and banana industiies then exist- 
ing m the Colony In Western Australia they weie prevented 
m 1886 from holding mineis’ lights on gold fields, and this res- 
triction was supplemented by an imposition of a poll tax | In 
1901 the Commonwealth of Austiaha placed on the statute-book 
the Immigiation Kestiiction Act laying down a dictation test by 
which an immigrant had to iviite a passage of fifty woids m a 
European language, and it effectively lestncted immigration 
and excluded Indians from the teriitoiy This scheme was ms- 
piied by what is Imown as the ‘ ‘ White Australian Policy, ’ ’ which, 
accoiding to the Et Hon’ble W M Hughes, is “ an integial part 
of the national life of the Australian people ”§ Mr Hughes 


See Chap X'\m, tnfra 
J Act No 8, 1878 
t Act No 13, 1886 

§ Hughes The Splendid Adventure, p 367 
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makes it cleai tliat foi the people of Ins lacial stock the only altcr- 
iiatiAc to national extinction is a policy o( exclusion and holds that 
the geogiaplncal, lacial and economic ciicumstances justify it 
He icfeis to the lacial equality clause intioduced by the Japanese 
delegates hefoie the League of Nations, Ins omti opposition to the 
clause and the final decision of the League in the mattei Mi 
Hughes is emphatic on the point that the nationals of a foieign 
coiintiy liave no light to entei the teiiitoiy of anothei State,* if 
and whcnevei they desiie Theic is no doubt that Mr Hughes is 
collect so fai as the States, winch aie not paits of the Biitish 
Phnpiic, aie conceined The latest development of Dominion 
status sticngthcns his view^ also in legaid to Indians lesident in 
the Dominions But the logical conclusion of such a policy is 
hound to piove a disiuptivc foice in the Biitish Commonwealth of 
Nations 

In 1925 the Commonwealth passed an Immigiation Act em- 
])ow'eiing the Goveinoi-Geneial to exclude 
ccT^the ciiti V iiito its tciiitoiy, eitlici wLolly 

01 subject to lestiictions, of peisons of 
any nationalitv, lacc oi occupation il he w^as satisfied that 
such cntiy wts undesiiable on econcmic, industiial oi othei 
giounds He might foibid entiy also on the plea that the peisons 
named weie not othenvise suitable lor admission and did not 
peimit of assimilation That measuie wts in the mam diiected 
against Italian immigiation, the leason suggested being that im- 
migiants of Italian extiaction w'eie deteimined to maintain what 
might be called lacial iso’ation In that yeai, how^evei, an Act 
was pi omulgated by the Commonwealth extending the federal 
fianchise to natives of Biitisli India, being inhabitants of Austra- 
lia and resident there for at least six months Such Indians were 
to be tieated m law as ordinary citizens Thus effect was sought 
to be given to the spirit of the resolution of the Imperial Confer - 
ences of 1921 and 1 923 t In 1904 the Government of Queens- 
land set a very bad example from the point of view of Imperial 
solidarity by imposing himiliatmg restrictions on Asiatics as le- 


* Hughes The Splendid Adventure, p 369 
t Parhamentary Papers, Cmd , 1974 Ibtd, Cmd , 1987 
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gaicls agiionltBial advances,^ and that example bad in itself was 
lolloived lip by auotliei Act wliicli deinived Asiatics of the fran- 
chise winch had hitheito been exeicised by them foi the Assembiv t 

The “ most eneigetic ” of all the States in the Common 
wealth in the mattei of anti-Indian legisla- 
Western Ausfaraha most tion lias been Westein Aiistialia The 

energetic in proraulgating 

nnti Indian laws Pactoiics Act, the Mimng Act and the Eaily 

Closing Act Amendment Act passed in 1904 
in quick succession containing as they did ample provisions for dis- 
ciiminatoiy tieatment against all Asiatics bear out this point, and 
these laws provoked some adverse comment fiom the Imperial 
Government who weie attacked and abused in the Assembly + 
Again a pioposal to amend the Factoiies Act also called forth 
violent attacks on the British Goveinment In 1907 an Act was 
passed which, as in Queensland, disfianchised the Asiatics m 
connection with the Assembly elections News was leceived at 
New Delhi some time ago that at a lecent meeting cf the local 
Legislative Assembly in Westein Australia a Bill had been intio- 
duced to lemove disabilities against the Indian lesidcnts foi 
being registeied as electois for the Assembly At the time of 
wilting, liowevei, all the Asiatics weie disqualified The 
piesent measuic is intended to lemove the disqualifica- 
tions to which Indians aie subjected The Facfcoiies and 
Shop*" Act of 1920, § fui-thei imposed upon the Asiatics 
intoleiablc lestiictions They could not be employed under 
that Act except on ceitain conditions,]! noi could they be 
1021*^101 cd as owncis oi occupieis unless they satisfied those 


Art 13, 1901 

i r/ aEoUVict No 11, a 7 , 5G Vict No 11, b 43, 61 Vicl No 25, b 85 Xewt 
w I, retrned in CaleiiUu on tlic 31st of Mnrcli, 1931, that the QuecnBjnnd Local Ennchisc 
Lie. Ind at Inst been amended tr allow Indians resident in the State to vote at elections 
to the State legislature 

: Pari Deb , XXWTI, 93 fl 
? Act No 44 

1’ No Asiatic could be emplored ns a lalmnrcr nnlcns lie had been registered ns ouch 
brlorr NoMinhcr, 1903 ITc could not woth longer linors llinn a woman or before 8 a sf 
O' lifter 5 I 'I All furniture iinporled, or manufactured in tlie St'ilc had to be stamped 
1 umjfao lihour " or “ Asntic labour ” as the case might be 
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conditions The term “ factoiy ” meant one thing for them 
and quite a diffeient thing foi othei laces South Austia- 
ha also expeiimented with a long series of anti- Asiatic 
legislation for five years commencing fiom the year 1901 * In 
the Noithein Teiiitoiy a law was promulgated m 1910 dehaiiing 
the Asiatics fiom employing the aboiiginals, and the franchise was 
witliheld from the immigrants from Asia which meant that the 
lestiictions did not apply to Asiatics boin m that territoiy 

The langnage test as a means of excluding Indians was adopt- 
ed in Western Austialia in 1897, in New South Wales in 1898, in 
Tasmania also in the same yeai and in New Zealand in 1899 All 
these measuies weie based on the Natal Act of 1897, which adopted 
the language test for the purposes of discrimination and forbade 
the entiy into that State of paupeis, criminals, diseased peisoni 
and idiots t 

New Zealand took the cue fiom Austialia and passed an Act 
The New Zealand immi 1920 known as the Immigiatiou Eestiic- 
Sdmns from thr°terr? Amendment Act on the Commonwealth 

torr model which permitted the entiy into her 

territory none but natural-boin Euiopean British subjects The 
definition of British citizen adopted in the Act excluded natuia- 
lised Biitish subjects and the natives of British Possessions, 
Colonies oi Piotectorates Persons other than natuial-born 
Biitish subjects could be admitted into the teiritory piovided they 
piomised m wiiting that they would peimanently settle theie 
This measme owed its oiigin to the suspicion that Indians had, in 
then anxiety to evade the piovisions of the law, developed the 
piactice of acquiimg knowledge of English in Fiji to enable them 
to satisfy the language test, and also to the fact that laige imnn- 
giations had piocceded fiom Fiji to New Zealand The Act vts 
aimed piincipally at people who went to New Zealand foi business, 
health and pleasme puiposes and not at those who made Nev 
Zealand the land of then adoption | 


* Act No 763, B 8, No 837, ss 19, 21, 60, No 890, s 6 
I Keith Responsible Government in the Domimons, Vol II, p 814 
t Ihtd, pp 818 19 

40 
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The difficulties caused m British Columbia by the anti- 
Asiatic mcasuies weie veiy gieat indeed * 
Attempts to accoid dilTerential treatment to 
the Asiatics had been made since 1897 but 
not always witli success. Powers of leseivation and disallowance 
weie very fiequently exeicised in the case of Bills and Acts respect- 
ively calculated to impose restiictions upon the Asiatics Prom 
1897 to 1905 a laige numbei of Acts failed to secuie the necessary 
assent of the Ciown Eefeience may be made in this connection 
to the Laboui Eegulation Act (c *28), the Tiamway Incoipoiation 
Act (c 44), the Liquoi Licenses Act (c 39), the Coal Mmes 
Eegulation Act (c 46) and the Immigiation Act (c 11) In the 
vear 1908 anothei legislative elToit made by Biitish Columbia for 
the puipose of regulating immigration was disallowed, " but not 
before the legislation had been declaied illegitimate both as re- 
gal ds Japanese and as legards Biitish Indians ” It was then 
that the Canadian Government stepped in and adopted a drastic 
measure They passed a law with a view to lestiicting immigia- 
tion, which imposed the lequirement of posscssmn of $25, subse- 
quently inci eased to $200, on entiy into the Dominion teriitoiy 
It also provided that an Asiatic immigrant must come from his 
place of birth on a thiough ticket purchased in advance and by a 
continuous jouiney In 1913 it was supplemented by tlie 
clause that no skilled or unskilled labourer could enter Canada 
vm Columbia This led to a plot culminating in the murder in 
court of an agent of the Indian and Canadian Governments The 
lequirement of the possession of $200 was subsequently ivaived m 
the case of a wife complying with the rule regarding continuous 


join ney 

The piinciple was accepted at the sessions of the Impenal 


The Federal Franchise 
Act excludes Indians 
from the right to vote 


Conferences of 1917 f and 1918| that no un- 
faii tieatment should be accorded to Indians 
lawfully resident in the Dominion, and that 


they would be permitted to bung in one legally married wife, and 


Canada Sess , p 1900, No 87 , Provincial Leg , 1896 98, p 77 , Ibtd, 1904 06, 
pp 130, 137 and 150 

' Pari Papers, cd 8566, p 120 
t Ibtd, cd 9179, p 195 
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cliildien ceitifiecl as being issues of such monogamous 
maiiiage by the Governoi-Geneial In 1919 a large num- 
ber of Sikhs weie peimitted to bung then wives and. 
cbildien, but a yeai latei the Fedeial Eiancbise Act was so amend- 
ed as to exclude Indians ficm the Fedeial light to vote in Biitish 
Columbia ^ The mattei was laised by Mi Sastn in 1922 when he 
toiued thioughout the Dominions as the agent of the Goveinoi- 
Geneial of India on a mission to secuie fan tieatment in the Domi- 
nions foi Indian nationals Mi Mackenzie King on behalf of 
the Canadian Government assiiied him that he was anxious to 
co-opeiate with the Government of India in evolving a policy 
huiioiuable to both the Governments 

The Pactt concluded between Canada and Japan in 1924 le- 
gaiding the employment of domestic servants 
D— U foi families lesiding in the Dominion, and 
Act prevails over provin- agiiciiltuial labouiers, did not satisfy Colum- 

cial legislation “ ^ 

bn The step vas consideied to be a diiect 
encioachment by the Dominion upon the lights of the Colony Be- 
sides, the teims of the agreement weie, in its opinion, inadequate 
and disappointing All legal doubts weie, howevei, set at lest by 
a decision of the Piiv^'- Council which affirmed the supiemacy of 
Dominion legislation ovei any Columbian Act The Pi ivy Coun- 
cil made it cleai that it would declare null and void any provincial 
laAV aimed at expelling oiientals from the place and that the 
Dominion Government had power to disallow any such Act 

Nowheie in the self-governing Colomes did the Asiatic prob- 
lem assume such an alarming pioportion as it has done m South 
Africa In the Cape, of course, the Indian question did not take 
anv seiious turn, foi the numbei of Indians lesident there was 
negligible ^ An Act,§ howevei, was passed in 1902 imposing a 
dictation test in a Eiuopean language on all immigrants No 


* Cunningham v Tomey Homma (1903) , A C 161 

+ According to the Pact Japan promised that the nnmher of Japanese domestic 
ben'ants and agncultaral lahourers would not exceed 160 a year as agamst the previous 
limit of 400 

+ The number of Indians in the Cape according to the latest figures available is 
6,000 while that in Natal and the Transvaal is respectively 160,000 and 20,000 The 
Orange Free State has excluded them 

§ Act No 47 
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clian language was lecognised, although Yiddish, the spoken 
igue of a consi del able body of the Jews, was piefeieutuall> 
ated in a subsequent legislative measuie * 

The position in Natal was extiemely unsatisfactoiy It has 
, , , , ^ been claimed with some show of leason that 

al refuseB to admit 

lans to the electoral Natal owes its cconomic prosperity to Indian 

industry The native woikeis weie not 
ite up to the mark, it was the Indians who had to make up 
3 deficiency They soon began to glow in number and in 
sallh The European community obviously became jealous of 
em and placed on the statute-book a series of measures designed 
affect those veiy people whose industiy and laboui appear to 
ve built up Natal In 1896 Indians were excluded fiom the 
inchisef on the giound that they had no idea of what a Pailia- 
jntary government was, a pedantic application of what might he 
lied the competence test and a left-handed compliment to the 
itish administration in India ' A yeai later a measure| was 
omulgated pioviding that merchants wdio had no accounts m 
ogland 01 weie not able to keep accounts theie would not be 
imitted to hold trading licences That law w^as intended, as the 
ovisioiis contained theiem suggest, for the Indians cnly An 
tempt was made m 1905 to depiive them of the municipal 
inchise also, but the Impenal Government inteivcned and 
ccecdcd in stopping the liands ol the Natal Govcinnieiit In 
)08 thiee Bills weie moved in oidei to place economic lesti ic- 
ons upon Indian settleis, the first to stop fuithei giant of 
:*cnccs to Indian dcalei'^, the second to put an end wcthin a fixed 
1 lod to the validity of the then existing licenses, and the 
iiid to piohibit fuithei Indian immigiation The fiist toio 
mid not be put into ojiciation as the necessary assent was lefiiscd 
nainst the thud a comnrssion jiiotested in 1909 An Act was, 
o^^c^cl, passed in 1909 nhicli confciied upon the Indian settleis 
le light ol apjical to the Siipiemc Conit in the case ol the leneual 
tiading licenses being icfiised to them § It ought to be borne 


* \ct No SO, ISOG 
{ Act No 8 
: Ar( No 18. 1897 
S Act No Q2 
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for tlie control of the Govemoi-Geneial in Council weip 
also made in connection with native locations and ahenation of 
lands occupied by the natives The Biitish Government ought 
to have, in addition to the safeguaids piovided foi m the Act, 
mcorpoiated in the constitution a schedule of fundamental riglitb 
foi Euiopean settleis and othei laces alike But in that case 
also the authoiities in South Africa might have excluded Indians 
fiom the benefit of the schedule by lestiictive laws and legulafc oiis 
legal ding immigiation, legistiation and deportation as thev have 
actually done Indians and natives are, howevei, entitled in law 
to the Goveinoi-Geneial’s support against disci immatoiy legisla- 
tion designed to affect them, and here of course the Govemoi- 
Geiieial’s lecord does not seem to just.fy the hope laised wlien 
he was invested with extiaordmaiy poweis It is too much to 
expect that the Governor-General of a Dominion will ordinal ily 
folloiv a policy opposed by h.s responsible Ministers even if tlict 
policy comes nndei his special jiowers Full resiionsibihty and 
safeguaids cannot work in unison Sometime oi cthei one must 
go undei It should be lemembeied that Section 147 does not 
affect the legislative poweis of the Union Pailiament or of the 
Piovincial Councils It lefeis only to the executive or adminis- 
tiative poneis of the Goveinoi -General in Council which of course 
include the powei to make legulations 

In 1910 the Government of India suggested a foi inula lecom- 

Tho GoTor.».M ot mending pioimilgation ot a general immigm- 

India s formula for solu- tion luw tliiougliout the Umou buscd on a 

fion of the problem , j , i i i . , 

language test, abolition of baiiieis to mtei- 

pioMiicial movement and lemoval of Indian giievances m Natal 
The foi inula was supplemented by a iidei that the Union Govein- 
ment should peimit annual immigiation of a ceitain number of 
cdiKated Indians The Gcveinment of South Afiica agreed 
^LiK'iallv to all tlie pioposals of the Government of India except 
Ih.il lelatiiig to flic fieedom of mtei -piovincial movement f 
Notlnng, hovcvci, was actually done to give effect to the tcims 


Ro-v r ^Inod 0922) A D 217, Sdiimbn r Benoni Municipnlitv, 092*1) T P D 
‘ I'lrlnmfnlin Paper-, cd 6579, cd 55S3, cd C283 
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of the agieement What is woise, in 1913 the Union Govern- 
ment passed an Act containing lestiictive clauses humiliating to 
Indians and galling to then self-iespect The immigrant was 
foiced to pass thiough a miting and leading test in a Euiopean 
language including Yiddish and the Mimstei of the Intel loi was 
empoweied to evict, expel and exclude any Indian on economic 
and social giounds The light of entiy of wives and childien 
of the immigiants was not at all considered unless the marriage 
vas monogamous By that Act steps weie immediately taken 
to exclude all Indians with few exceptions of minoi impoitance 

The anti-Indian feeling then prevalent in the Union may he 
, gauged fiom the lefusal admittance by 

Kulsan Bibi’s case and , „ , ^ . 

Mr Gandhi as a civil tile Uiiion autlioiities to one Kulsan Bibi on 

the giound that undei the Mahomedan law 
hei husband could take in maiiiage thiee moie wives, although 
theie was nothing to piove that Kulsan Bibi was only one of the 
numbei of hei husband’s wives It was then that Mi Gandhi 
appealed on the scene and oiganised and led the fiist of those 
passive lesistauce movements which have made him a woild-figuie 
The Union Government leplied by the employment of foice and 
violence Mi Gandhi was aiiested with a numbei of his collea- 
gues and theie was a consideiable loss of Indian life But a Com- 
mission was at the same time appointed to enquiie into Indian 
giievances Indians lefused to co-opeiate with it The Commis- 
sion, howevei, went into the question, submitted a leport and 
made ceitain proposals * The Eepoit piovided a common meet- 
ing giound foi Ml Gandhi and Geneial Smuts 

An agieement known as the Gandhi- Smuts agreement was 
subsequently anived at and a legislat've 
measuie was enacted m 1914 on the basis of 
the mam provisions of that agieement The 
Act made provisions for the appointment of mairiage registrars 
to peifoim maiiiages with monogamic effects, the registration 
ex post facto of marriages leally monogamous, the free entry of 
wives and children of Indians who had no wives in the Union or 


41 


* Parliamentary Papers, cd 7266 
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-children by women still living and the abolition of the £ S tax 
It also gave poiver to the Goveiiiraeiit ot South Afnca to 
facilitate the repatiiation of Indians and caiiy out the scheme of 
their total elimination But Mr Gandhi made it part of 
' hi8 undei standing mth General Smuts that the vested lights that 
-Indians had cieated foi themselves in the Union would be observ- 
ed and respected rights pei taming to residence, trade and free 
toioyement from one place to anothei in a township, with pennis- 
sion for one’s successors m title to enjoy the same 

^ The question of the tieatment meted out to Indians in the 

Dominions was raised at the Imperial Con- 
1917 * It was agreed that there 
'6chein6 of rcciprocit^r be should be lecipiocity between India and the 

tween Indm and tba ^ , r t. n 

Boimmons recommended Dominions in respect 01 immigration Both 

^ this country and the Dominions were entitl- 

ed to prevent peimanent settlement of immigrants, but the entiy 
into India or the Dominions, as the case may be, of such people 
for temporary purposes, vtz , for the purposes of commeice and 
study, was to be permitted In 1919 an Actf was passed m South 
Africa recognising and accepting the lights then in existence of 
eveiy Indian trader carrying on business under license in pro- 
claimed areas or on a stand or lot in a township These rights 
were extended to his successois In then case, therefore, a subs- 
tantial part of the Gold and Township Acts was not applicable, 
but caie was taken so to interpret the Act of 1885 that there was 
left no room for evasion of its provisions The Act was made 
operative not only for the Indian settlers but also for companies 
in which one or more Asiatics had a controlling interest | 

At the Impenal Conferences of 1921 § and 1923 [| the pioblem 
was again raised It was laid down as a 
co^on citizen general pimciple that Indians resident in the 
Bbip of the Empire Dominions should be tieated as the Domi- 

parbamentiary Papers, cd 8566 

} Act No 37 , 1 /loom 

J Madrassa Anjnman Islamia v Municipal Corporation of Johannesburg, ( ; 

1 AC 600 

§ Parliamentary Papers, cd 1474 
11 Ibtd, cd 1988, 
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mons’ citizens and as sncli be entitled to all the rights and privi- 
leges of citizenship In 1921 Geneial Smuts fought hard and per- 
sistently against the lesolution embodying that pimciple He 
fought again against the principle m 1923 mth the result that the 
pioceedmgs weie enlivened by exchange of words between the 
gallant geneial and Sir Tej Bahadui Sapiu The South African 
Prime Miuistei made it deal that he was not a believer in the 
doctrine of common Empiie citizenship and of equality of rights 
between Indian and Euiopean settleis in the Eomimous He 
dedal ed, howevei, that the ‘ policy ’ in the Umon was influenced 
by consideiations of economic competition and not of lace and 
colour 

Only a yeai latei the Smuts Government introduced into the 
South African Pailiament the Class Areas 

The consideration of the i o -r t 

Umon Class Areas Bill Bill foi the puipose of Segregating Indians 

postponed, but the Colour . ^ mi -ri n 

Bar Bill placed on the lu ceitaiii speciued aicas The -Bill was 
statute book Senate, but the Government 

persisted m then effort to deport as many' Indians as possible 
and to have the Bill passed m the session ol 1926 The 
Goveinmeut of India raised then voice of piotest and the 
Umon Goveimnent responded by conceding that the Bill 
would be lefeiied to a Select Committee before it passed the 
second reading In Api.l the Umon Government announced 
in the Parliament that the Bill would not be proceeded with in 
view of an understanding ai lived at between them and the Indian 
Government * It was decided to hold a Round Table Conference 
m order to explore ‘‘ all possible methods of settling tlie Asiatic 
question in South Africa on the basis of the maintenance of 
Western standards of life by just and legitimate means ” The 
spirit shown by the Umon Government in postpomng the consi- 
deiation of the Areas Reseivation and Immigration and Registra- 
tion (Pmiihei Piovision) Bill was not pieseived throughout, for 
theie was still the Coloui Bar Bill (the Mines and Woiks Act 
Amendment Bill) on the legislative anvil which was passed ' 
the Assembly but rejected in the Senate and, on reference to - 

=*■ It was agreed at the Cape Town Conference of 1926 on the request of tlw 
Government that the Goiernment of India would appoint an Agent General 
Union to secure continuous and effective co operation between the two Govc 
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of which both the GoYernments appioved and the results weie 
announced by Di Malan, Ministei for the Interior, on the door 
of the Union Assembly This agieement is known as the Cape 
Toivn agieement Accoiding to it, the claim to South African 
settlement was abandoned by those Indians who were not pre- 
pared to imbibe and conform to Westein standards of life and civi- 
lisation The Union Government in their turn agreed to admit 
those Indians, who were so piepaied, to the Union franchise and 
give them all necessary facilities in that behalf A scheme of 
icpatiiation was diawn up for other Indians and the Government 
of India held out the assurance that they would look after the 
immigrants fiom South Afiica The Union Government under- 
took to give financial assistance to those Indians who weie pre- 
pared to leave then jurisdiction It was further laid down that 
after three j^eais’ continuous absence Indians from South Africa 
would lose then Dominion domicile and pai i passu then light to 
admission to South Africa * Those who were anxious to retain 
their domicile could do so piovided they refunded the cost inclined 
by the Union foi then assistance Peimanent Indian residents in 
the Union were entitled to get their wives by monogamous 
Inariiage and then minor childien admitted to its territory The 
Areas Eeservation Bill was dropped Neither party was bound 
by the agreement for any definite period of time It was a 
temporary measure adapted to a temporary purpose so that each 
of the contracting parties was at liberty to break it, if and when 
the occasion arose 

Despite the Cape Town agreement, Di Malan, Ministei for 
the Interioi in the Hertzog Government, in- 
ti oduced into the Union Legislative j^ssem- 
bly, a Bill called the Tiansvaal Asiatic Land 
Tenuie Bill The mam object of the Bill 
was stated to give effect to the laws aheady 
in existence in South Africa A senes of laws, namely, the Law 


The Transvaal Asiahc 
Land Tennre Bill intro 
duced to hurt Indians, a 
Select CJommittee to go 
into the problem 


■*' By Sec 10 of the Immigration and Indian Relief (Further Provision) Act of 1927 
(\it No 37) domicile in the Umon is deemed to be lost by an AsiatSc if be absents 
himself from the Cmon and does not re enter it vnthin three years from the date of 
departure therefrom 
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of 1885, the Gold laws of 1898 and 1908 and Act No 37 of 1919 
had been passed to prevent Indians fiom acquiring ownership of 
land 01 leasing land foi tiadmg m mining aieas The new measine 
was an attempt to co-oidinate old legislation, to nullify the Hcci- 
sions of the Court and to pi event evasion of the restrictive clauses 
of the Acts by Asiatics It sought to prevent the future ac- 
quisition of fixed property in ovmership by Asiatics in 
the Tiansvaal outside the specified areas and the occupation of land 
in mining areas, and empowered the local authoiities to refuse 1o 
issue, on certain conditions, tiading licenses to the Asiatics The 
Select Committee, which was appointed by order of the Union 
Assembly, dated Febiuaiy 3 and 5, 1930, pointed out in its lepoit 
that it had been called upon to deal more specifically with 
three distinct pioblems viewed m the light of the Supreme Court 
judgment The fiist concerned the position which had arisen as 
a result of the issue of tiadmg licenses to Asiatics m illegal occu- 
pation of stands, eithei on pioclaimed land or m Government or 
piivate townships, under covenants prohibiting occupation by 
colouied peoples othei than those in domestic employment The 
second concerned the position arising from aieas such as Springs, 
the largei portion of which had been pioclaimed a public digging 
subsequent to the piomulgation of Act No 35 of 1908, but to which 
the lestiictions contained in Sections 130 and 131 of that Act difl 
not apply owing to the fact that the Supreme Court had ruled that 
“ erf toxonslu'p ” had been established piioi to such proclamation 
The thud concerned the fiustiation of Act No 37 of 1919 in so 
far as it had been intended to piohibit the ownership of fixed 
property in the Transvaal by Asiatics through companies in which 
they had a conti oiling interest 

The Select Committee lecommended inter aha “ that a peiiod 
of five years commencing on May 1, 1930^ 
fixed Within wliicli all the legal busi- 
ness shall be disposed of, that a list of all busi- 
nesses carried on illegally shall be compiled by means of voluntaiy 
registration within a specified peiiod, and that any such business 
not regisleicd as indicated shall foifeit all lights to tempoiary pio- 
Icctioii ” It v.is fiiithci 1 ec-omniendcd “ that a legistei of all 
businesses protected by Section 1 of Act No 37 of 1919, be also 
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compiled *' The Coinmiltec then \\cnl on io add “ Hint tlic 
local .udhontic*^ concciiu’d ‘'li.iK, within twelve months altci the 
jiioimdgation of llic lo^i‘'1nlion pio]) 0 ‘>cd, assign smlaldc aicas 
appioved h> the Ministci, in wlncli tlic Asiatics alTcclcd wnll he 
cnahicd to oldain liadc facilities and ow’nci‘'hip of fixed propel ty 
on K’asonahle Icims ' It pointed out also that no fiitnic 
legislation would piove to he ctTi'ctive unless adequate machi- 
noi\ was piovidcd foi the ]nnpos(‘ of eiisuiing tlic enforce- 
ment of the law. and piopnscal that “ local authoiities ” should be 
given powei lo iefus(' icililicates foi luenses unless, the apjih- 
cam pioves that he is lawfullv entitled lo ocdipv tlie picmisc.s on 
which the hiisini'ss k to he (ondiutc'd 

n'hc Ihll piovoked a stouu of piotest in India and from flie 
„ , Indian comnmnitv in fsouth Africa Rc- 

T ho Uill fijuv^'-cil an I 1 a /-I 

jti'ii-a niad nil T(,r(^iiu n( pi cseiit.it loiis wci(‘ iiiadc lu tiic Govcuimcnt 

of India to Ills ^fajestv's Govcinment in the 
T 'lilted Kingdom and the rmon novciniiient As a icsuli a Koiind 
Tallin Oonfcience was ai ranged between tlu* rejiiesentatives of the 
Govcinment of India and the rinon Gov eminent winch met at 
(’ipe 'lown ill l‘)32 'Phe Con ha cm (> jiioduced an agiccinent he- 
twcfii the two p.iities the teims of which weic road out in the 
Council of Rtate and the Legislative Assemhh on the 5th Apiil, 

^Phe agicemcnt divides itself into two p.nls, the fust iclating 
, to the Caiie Town agicemcni of 1927 .and the 

TIio nproowicnt provulcs * ^ 

for n Bclicnic of rcjialnn ollllM to tllC Asiatic d’enUlC Bill It VVaS 

admitted in the agiccinent that the possi- 
bilities of the Union Govciniiiciit’s sclicine of assisted einigiafcion 
to India were now piactically exhausted owing to the eco- 
nomic and climatic conditions of tins countiy as well as to the 
fact that 80 per cent of the Indian population of the Union are 
novv^ South Afiican boin In consequence the Govcinment of 
India w'ould co-opeiate with the Govcinment of the Union in 
exploring the possibilities of a Colonisation scheme foi settling 
Indians, both bom Indian and boin South Afiican, in other 
countiiGs A thoiough investigation w^as to be undertaken in 
connection wath the sclieme in the coiiise of tlie yeai with winch 
a repiefeentative df the Indian community in South Africa would, 
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il they so clesncd, be associfitcd Aftci tlic invcsligatioii was 
ovei, the two Goveinments would considci tlie lesults ot the 
enquiiy No otliei modification of the Cape Town agieement of 
1927 was consideied necessaiy at ilic Bound Table Gonfcience 
As icgaids the Asiatic Tenuie Bill, Clause 5, whicli 

embodies tbe pimciplc of scgiegation by 

Certain clauses of tho i c i r j 

Hand Tenure Bill deleted piCVldlllg foi tllC caimaiking of aicas loi 

occupation oi ouuieisliip of land by Asiatics, 
has been deleted Instead the Gold Law is to be amended to em- 
powei the Minister of the Intel loi in consultation wuth the 
Minister of Mines to withdiaw any land fiom the opeiation of Sec- 
tions 130 and 131 in so fai as tliey piohibit lesidence upon, oi 
occupation of, any land by colouied laccs Tins powei will be 
exercised after enquiiy into the individual cases by an impaitiiil 
Commission presided ovei by a ]udge to validate tbe piesent illegal 
occupations and to peimit of exceptions being made in futine fiom 
tbe occupational lestiictions of the Gold Law The Bill has also 
been amended so as to piotect the fixed pioperty acquned by 
Asiatic companies up to March 1, 1930, which aie not protected 
bv Section 2 of Act No 37 of 1919 The local bodies, whicli aic 
authoiised under clause 10 of the Bill to lefusc ceitificates of fitnos-^ 
to an Asiatic to tiade on the giound that the applicant may noi 
lawfully cany on business on the premises foi which license n 
sought, shall have to treat a certificate issued by a '"ompetent 
Government officer to the effect that any land has been mthdiaivii 
fiom the restiictive provisions of Sections 130 and 131 of the Cold 
Law, as furnishing sufficient pi oof that a membei of the cclouied 
laces may lawfully trade in such lands It is proposed to maintain 
hereafter a register of all lands in the proclaimed areas wheie 
Asiatic occupation is permitted The i ecommendation of the 
Indian delegation to the effect that areas like Springs and pio- 
claimed lands, to which restrictions of Sections 130 and 131 do 
not at piesent apply, should not be brought within their purview 
and that leases for ten years or more should not be treated as fixed 
property, has not been accepted 

Mr 0 N Andrews, who has studied the South African 

Mr Auarews’ auaiys:* problem With thoroughness and care, poiuts 
of i.bo Agreement out that the chief gain has been a 
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ik acknoM’lcdgmcnt by boili ibc Govcinincnts that iqiatna- 
1 has p]o^C(l a failuic and that coinjilcte MithdiaM'al of 
5 of the Land Teiwno Bill has now definitely pi evented 
;icgation Besides, j\li Andiew's consideis tliat ciibstantial 
ns lane been ‘'eeiiied. fioni (lie Indian point of view, such as 
; ])iolection of piopei(\ lights up to jMav 1030, and 
n.il to niunicip.ilities of the light of lefusal of tiadc licenses 
At lh(' same tune, he ob^eixes, “it is a loss that when 
i mining tiietis aie deinoclaimed so as to ptiss back into oidinaiy 
ids (he old iwil of lacuil disabilities would continue AAOiile 
IS will not c;e\eieh hint Indian tiadeiswho iisualh '.eek mining 
‘as foi tiadi' eet it is an e\(ension of the coloui bai w'hich 
ould call foi stiong piotest fiom the Indian Go\einraent ” 
It IS also \en legietable,’ he adcL, “ that nothing has been 
ne in the agieement to lestoic to then full \aluc Tiansvaal 
’gistialion ceitifKalcs ' 

O'he 'ri.ins\aal Asiatic MVnuie Bill was diil\ jitissed In the 
Routli \fi lean legislntme It embodies tlic 
tbe'union^ modifioations agi eed loin the I'nion Go\ein- 

ment including the deletion of clauses legaid- 
g segiegation and owneiship of iiiojieite and othei amendments 
the oiiginal law to which exception had been taken b> the lesi- 
•nt Indian eommunit> OOic fixed piopeit\ , which stood lawdully 
gistcied in favoui of any Asiatics up to Alay 1, 1030, has been 
otected, the lestiiction that it would lemain piotected rnly 
) long as it was held by him oi by an> othci Asiatic wdio inheiit- 
1 it liom him, liaMiig been wilhdiawn Pi opci lies held thiough 
uiopcan Tiiistees oi acquiicd by an Asiatic company up to May 
, 1930, have also been safeguaided Piotcction has fuithei been 
I anted to all shaies wdiich weic held liy an Asiatic on May 1, 
932, and have not been tiansfeucd by him since that date and 
Iso to such shaies as have been inheiitcd by an Asiatic Fioni 
nothei Asiatic wdio lawdiilly held them 

A furthei step w^as taken in 1936 The new^ measme has 
amended not only the piovisions of the 
riTct ri 98 “' Tiansvaal Asiatic Law^ Temne Act 

of 1932 but in many lespccts all identical 

* The Oalcutifca Statesman, dated 6th April, 1983 
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laws enacted since 1885 It has adopted the pioposals of the 
Fectbam Commission for the exemption of (i) certain blocks 
of land and (n) ceidain persons or rndividiral holdings from the old 
larvs preventing occupation by Asiatics It further provides that 
As.atics resident in blocks, wheie under the Act such occupation is 
permitted, shall en]oy the light of ownership in peipetuity The 
exemption in the case of blocks will be subject to the approval of 
the Union Parliament and that in the case of individuals the 
power is vested m the Minister concerned without Parliamentary 
sanction What is clear is that although the Act is a substantial 
improvement on the present state of things, segregation on 
gjounds of colour or race is not completely ruled out Besides, legis- 
lation is one thing and administration of the law is another, and 
it IS vet to be seen if the Union Parliament or the Minister-in- 
Chaige, as the case may be, acts, m the matter of exemption, in 
conformity vath the spirit and the letter of the law * It should 
be noted that while welcoming the measure Sir Syed Eaza All, the 
Goieinment of India’s present Agent-General m South Afiica, 
wained Biitish Indians in July, 1936, that “ the centre of politi- 
cal action was now transferred to the Transvaal and Natal, and 
instanced the attempts of the Natal Municipal Association to create 
lesidcntial and business segregation ” 

Now, on tile 15tli of June, 1932, the Minister of the Interior 
of the Union Government announced m tlie 
Assembly the appointment of a Departmental 
Committee of four membeis to consider 
a scheme of colonization in othei countries for Indians, South 
Vfrican hoin and Indian bom, m accordance with the terms of the 
Cape Town agi cement of 1932 He added that the South Afiican 
Indian community would be represented on the Committee, the 
apjiomtment of which had the concumence of the Indian Govem- 
luent On the “^ame date a communique wxas issued from Simla 
explaining the position winch had niisen and informing the Union 


" (f flip propo'yil'i of the Tohnnncsburg City Conncil ns regards the Gold 

Miiii- \ri ’ (!<’ TnnsMnl Asntic Land Tenure Act Commission recommended in 1930 that 
in r(-{<vt fif ndnidinls residing outside the “exempted ’’ areas the sites now occnpied 
lie Ij. e^finptfd if occupntion began from Mn\, 1930, and if occupation t'Cgan between 
■'[ I I'i'O and Itirm, Wll, if should be allowed to continue for life or for a fixed jicnod 
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Go^clnmon^ that the Agent of the Gcveinoi-Geneinl of Incha and 
his staff ^^onld he at the disjiosal of the Union Government and tlie 
Committee set up foi giving such infoimal help as might lie in their 
poMei It Avas stated in tlie communique that the recommenda- 
tions of tlie Committee Mould in due course be commniiicated to the 
Govcimnent of India foi consideration and that no decision as 
K'gaids thccountiies M’hcic such cxploiation should be undeitahen 
or the peisonnel oi tciins of lefcieiicc of the Commission, to which 
such investigation as decided upon should be entrusted, would be 
taken until the iccommendations of the Committee appointed 
by the Union Govcinineiit had been fully considcied by the 
Government of India 

The lepoit of tlie Tnqiniy Committee was leleascd in Juh, 
103'1 d'hc Committee have expressed 
ouUcV thenwehch in favoiii of a laige land settlc- 

ment 'scheme to be financed by both the 
Indian and Union Govcinments, oi the ci cation overseas of 
an Indian ccloin to be dei eloped chiefly by Indian enteipuse 
Biitish Uoith Boineo, Now Guiana and Biitish Guiana have 
been suggested as jiossiblc colonics foi Indians, and the Committee 
add that the Biitish Noith Boineo Company aie picpaied to 
negotiate foi the tiansfei of that settlement’s soveieignty to the 
Goveinmcnt of Ind.a oi to an Indian Chaiteied Company Theie 
IS one significant statement made by the Committee and it is that 
India Muth hei e\eigioMung population has a light, fiom an 
economic point of views to seek outlet toi the suip us population 
of her congested areas, and to obtain a colony as other countries 
Hitbeito, howevei, India’s nationals have gone abroad as inden- 
tured labour eis to develop colonies of othei peoples and have for the 
most pait lemamed outside the ciicle of citizenship in then new 
homes A position like that is humiliating not only to themselves 
but to India and it is time the Government of India strove eai ne'^tly 
to remove it The details of the scheme of repatriation foimulated 
b-y the Young Committee are not strictly relevant to the subject of 
0111 study m this woik Suffice it, howevei, to say that the 
scheme has piactically broken down and that tlie South African 
Indian Congress is opposed to it What requires to be emphasised 
IS that there is absolutely no reason for driving out Indians from 
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a colony, which they have built up by their labours and whicl; 
they rightly claim as then land of adoption, oi for depiivmg then 
m that colony of the elementaiy lights of citizenship Whethei 
01 no Indians settled in the Umon and their children should leave 
the land and develop a new colony is a question which should hi 
left to them There is no reason why the white people should be 
allowed to dictate policy in such a matter On moial ground' 
South African boin Indians have the same light as the white 
settlers to lemain in the Union 

To sum up the anti- Asiatic laws, regulations and ordinance^ 
promulgated m diffeient parts of the 
sdfgoveJZg^nommon?® Dominions, particularly in South Africa 

piove to demonstiation that Indians resident 
and engaged m business theie aie not tieated on teirms of equality 
noth the white settlers who control the machinery of Oovem- 
ment In some of the Piovinces or States Indians have been 
subjected to drastic economic legulations Indians as such are 
not treated automatically as nationals in the Domimons, and as 
a mattei of fact in this lespect they aie in no way accoided a 
bettei position than othei Asiatics oi foreigners, although 
Biitish Indians are in law His Majesty’s subjects m all 
parts of the Empiie notwithstandmg the fact that the Domimon 
of Canada, the Union of South AJiica and the Irish Piee State 
have by then own laws evolved distmct tjqies of then own citizen- 
slnp In the Umon of South Afnca Indians aie still treated 
on teims which are chaiacterised by a naiiow outlook, and in the 
matter of immigration they enjoy less privilege than do the 
Japanese imdei an Agieement of 1930 Generally Indians aie 
subjected to all the lestiictions imposed upon the natives and m 
addition stimgent measuies have been taken apparently to prevent 
evasions of the law by them Refeience, foi instance, may be made 
to the Tiansvaal Land Tenme Act (No 35} of 1982 which piovided 
lica\} penalties foi peisons holding shaies oi land in tiiist foi 
Asiatics That lav has, howevei, been amended with the lesnlt 
tbar Indians are at piesent distinctly in a bettei position than 
befoic In the othci Domimons the pioblem is not so acute as 


* bee Cliap X, iiiprn, pp 301 02 
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in tlie Union Of couise immigiation is legiilated and consi- 
del ably shut off, and the Dominion of Canada metes ont bettei 
tieatment to Japanese than to Indians ^ Up to 150 1 a year new- 
comers fiom Japan aie permitted entry into the Domimcn 
while Indians aie entiiely excluded save for mere visits, 
noi has Canada been able to peisiiade Biitish Columbia 
to accord Indians theie the light of franchise, which has 
lesulted in then exclusion from the Fedeial fianchise also It 
appeals that seiious pioblems like those in South Africa have not 
aiisen theie laigely on account of the fact that the number of 
Indians lesidcnt in Canada is small The position in the Common- 
wealth of Austiaha generally is not veiy much different from that 
in the Dominion But the Commonwealth and Queensland have 
extended the right to vote to their Indian lesidents, and at the 
Federal Centie they are entitled to diaw Old Age Pensions 
In New Zealand also a policy of iigid exclusion is followed under 
Acts of 1920 and 1931 In the lush Piee State as in Great 
Britain there is no lestiiction on freedom of entry but unhke in 
Great Britain the franchise is restricted to Irish citizens as de- 
fined in Art 3 of the Constitution and in subsequent legislation 
The position of Indians, on the whole, in the Dominions is not 
satisfactory Dominion policy in that 
regard may be viewed from two aspects ft 
seeks, in the first place, to shut off effectively 
any serious Indian immigration Secondly, what affords a more 
glaring instance of discrimination, the treatment accorded to 
Indians legally settled there is extremely unsatisfactory No 
attempt has been spared to discriminate against even British 
ships trading with the Dominions which cany lascai crews The 
acute controversies that have often arisen legaiding their status 
have not yet gone beyond the limits of Municipal oi intei-Impeiial 
law But it 18 just possible that some day the issue may be raised 
before the League Council or the Permanent Conit of International 


* It has been held in Attornej General of British Columbia c Attorney General 
of Canada (1924) that the legislation of the federal Centre giving effect to the TreHLj 
^Mth Japan supersedes Bro\incial legislation seeking to prevent Japanese from vrorking 
under timber licenses issued by the Government 
I Under an informal accord with Japan 
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Justice, foi it 18 held by an influential section of opinion in the 
world that the light of migration ought to come within the pur- 
view of the League of Nations, and m mobilising that opinion 
J apan has spaied no pains Slie has nevei acquiesced in tlie justice 
of the policy of leseivaiion of aipas by nations ^as their in- 
violable preserves, especially when, as m the case of Australia, 
the local population and such immigration as it permits fail to 
fill up the teiiitoiy on any adequate scale 

Whatevei might be tlie ultimate clTect of the recent tiend of 

lad..', .totator, nght op™'™, t'^ic IS HO douljt that the anti- 
D “gainst Indian policy pursued m the Dominions 

has already undermined the foundations 
of intei -Impel lal relations It ought to be mentioned that 
at Ottawa while the Indian Delegation adopted the principle 
of prefeiential treatment foi Biitish goods, no such agreement 
could be made between India and the Dominions This is a fact 
vluch Dominion statesmen as well as the authoiities in Whitehall 


should seiiously ponder Efforts have, however, been made from 
time to time to impiove the political status of Indians, thanks to 
the labours of the successive Imperial Conferences, and the 
Gandhi-Smuts Agieement, the Cape Town Agreement and the 
recently signed Agieement are steps m that direction * But des- 
pite some salutary changes thiee points emeige c'eai fiist, the 
Domimons have established the principle that common British 
citizenship does not cairy with it common rights and pimleges, 
secondly, they have the right to keep out Indians from 
their territories by immigration laws and to impose upon those 
already admitted economic and political lestnctions; and, thirdly, 
the Crown and its representatives cannot be utilised for the pur- 
poses of Indian protection in a self-governing Dominion having 
regard to new developments in status as well as in functions But 
it is a matter for satisfaction that India, both at the Centre and 
in the Provinces,! has been left free undei the Government 


*■ It 18 expected that the Hofmeyr “ good vnll ” delegation that came out to India 
in 19 JO mil pave the -way to fnendlier relations between the two countries in political 
and economic spheres It was not a “ pobtical ” tour, bnt social contacts may result m 
legislation in tbe desirable direction 

•)■ Gf Chapter IH of Part V of 26 26 Geo 6, o 49 
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(,f India Atl ol 1935 to retaliate against the nationals of 
li)' e I)(iiiiiiiioiis ^\lllcll clisciiunnate in legislation and adniinis- 
ivMvni «) the piejudice of British Indians either already 
'^(‘itli’d ()] aiiMous to gam entry there. That power may be 
again‘'t anv part of the Empue save the United Kingdom 
ioi whudi adequate and effective safeguards have been provided 
\aluo, liowcxei, from a practical standpoint is not great in 
\i(‘n of the fact that Dominion immigration into British India is 
111 no ^011*^0 a seiious pioblem, but advantage may be taken of it 
in n'^.triclnig oi controlling their trade with her It indicates a 
b('iill)> and perhaps a new phase in India’s status in the constitu- 
lional law of tlic Empire which may flatter nationalist Indian 
‘-entinicnt 



Part III. 


CHAPTER Xn 
The Indian Problem 

The pioblem of mmoiities m India is much more vast 
and complex than the pioblem in the European States oi Ameiica 
01 any other part of the woild There are, in this country, 
including British India and the Indian States, out of a total of 
ovei 319,000,000 inhabitants about 217,000,000 of Hindus, 
09,000,000 of Mahomedans, 11,000,000 of Buddhists, 5,000,000 
of Christians and 3,250,000 of Sikhs concentrated mainly in the 
Punjab * The figures indicate not only the vastness of the total 
population but the differences which divide it into numeious 
lehgious sects oi communities 

That, however, is not the whole pictme India includes, 
as is well known, the British terntoiies, 
Indian States which enjoy generally 
and as a whole a very large measure of 
admmibtiative independence The relations between these States 
and the Ciovm have been deteimined by the Treaties and Sanads 
winch aie claimed by the Piinces to be inviolable, and also, to 
a considerable extent, by the declaiations made by the King s 
agents in India from time to time on the position and status of eacli 
individual State t By the Government of India Act, 1919, 
Biitish India again was divided into nine major Provinces and a 
nimibei of othei admimstiative units \ Under the Act of 1935 


’ Tho figures quoted above are based on the census of 1921 The present population m 
British India including Burma is as follows — ^Hindns — ^239,195,140, Muslims — ^77,677,646, 
Buddhists — 12,786,806, Tribal — 8,280,347, Christians — 6,29B,763, Sikhs — 4,835,771, 
Jains — 1,252,105, Zoroaslnans — ^109,762, Jews — 24,141 (Census of India, 1931 Abstract 
published by tho Government of India) 

J Cj Lord Beading's letter to the Nizam, dated the 27th March, 1926, and Report 
of the Indian States Committee, 1928 29 

t The North West Tronticr Province was subsequently constituted into a Governor's 
Provipct and dyarcln introduced under tho Reforms Act, 1919 
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he numbei of the Goveiuois’ Piovmces has been laised to eleven 
vith othei units of suboidmate constitutional status such as the 
jhief Commissioneis’ Piovmces, and Buima has been separated 
lom India * Besides, the population is not distiibuted evenly or 
ccoiding to its linguistic, leligious oi lacial chaiactenstics 
rhe Mahomedans who foim a consideiable minoiity claiming 
f 7, 049, 868 of the total population in the country excluding Bumia 
lie in the majoiity in Bengal and in the Punjab, in North- 
West Fiontiei Piovince and Sind In the Punjab the Muslims 
nimbei 13,302,991 out of a total of 23,551,210 and in Bengal 
^7, 497, 624 out of a total of 50,114,002 In othei Piovmces they 
lie m a mmoiity langmg fiom 33 per cent m Assam to a little 
Dver 7 per cent m Madias Again m the Central Piovmces they 
lie a little ovei half a million out of a total population of fifteen 
[nillions and almost similai is then numerical strength m Burma 
also Among the Hindus again there aie a large number of castes 
and sub-castes Theie are millions who call themselves Hindus but 
who aie excluded fiom the social rights and piivileges of the caste 
Hindus The Mahomedans also aie divided into two pimcipal sects, 
namely, the Shias and the Shunnis Among the Christians theie 
are the natives, the Anglo-Indians and a laige numbei of Euio 
peans doing business m India oi othei wise engaged Above all, the 
size of the countiy is not only abnoimally laige but peihaps also 
foimidable foi one central conti oiling authority 

Now, the Simon Commission have quoted extensively from 
the Census Eeport of 1921 which states 


The bed-rock of 
genouB ” India 


‘Except perhaps to the few who understand its philosophical 
meaning Hmduism has no one distmguishmg 
central concept Supenmposed on a hetero- 
geneous people difienng widely fiom one another 
m race, language and social traditions and interests, the 
vagueness and elasticity of its system, and the protean form 
of its mythology, its ceremomes and its ordmances have 
enabled it to absoib and overlap the various ammistie 
systems which it encoimtered ”f 




43 


* Ss 46 & 94 and tbe Burma Act 
f Beport on Census of India, 1921, Vol I, p 108 
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The Commission then cxjiiess then own view on the subject 
by stating that “ Hindnisin counts as its adherents moie than tno- 
thiids of the inliabitants of India and witliin its comprelicnsive 
embiace includes mucli that miglit seem to outside observeis to 
be contradictoiy ”* Tliey do not stop theie, foi they add that 
“ the learned and subtle Bialnnm of Bcnaies may seem to have 
notlimg m common with the untouchables of Dravidian stock 
living m the jyarcheriics of Madias city, who aie neveitheless in- 
cluded within the fold of Hinduism while being denied access 
to its shimes ”t But they have the faiiness to admit that m 
spite of seeming differences “all alike aie caught up in this marvel- 
lous system, so ancient and so pcisistent, which is the bed-iock 
of indigenous India “f The Commission’s views on the Hindu- 
Muslim diffeiences aie far moie sweeping “Dispeised,” as they 
sav, “ among the 216 millions of Hindus of India are nearly 70 
million lepiesentatives of a widely difPeient type of cultuie, not 
originally oi exclusively Indian, but spiead thionghout India as 
the consequence of a senes of invasions fiom the Noiih and West 
which have taken place m histoiic times They pro- 
ceed to add that “ it would be an uttei misapprehension to 
suppose that Hmdu-Moslem antagonism is analogous to the sepaia- 
tion between religious denominations m contempoiaiy Europe 
Differences of race, a diffeient system of law, and the absence of 
inter-mairiage constitute a far moie effective barrier It is a 
basic opposition manifesting itself at every turn m social custom 
and economic competition, as well as in mutual leligious anti- 
pathy “ji 

Accoiding to Lord Biikendead, “ just as Europe has never be- 
come a single nation, and is divided into 
many sepaiate and often antagomstic peoples, 
so India comprises, m a far gi eater degree, 
a heteiogeneous population riddled by differences of lace, religion 
caste mteiests and sect ’’11 Is theie the slightest chance, he 

♦ Simon Commission Report, Vol I, p 34 

f Ibid. 

X Ibid 

§ Ibid 

11 Ibid, p 25 

5 Birkenhead's Lash Est^vys Essay on the Peril to India, p 40 
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asks, " that aii^ Indian Govcinmeni could possibly maintain 
pence and oidoi among these vaiioiis peoples?” His Lordship 
himself gave the answei which icads as follows 

“ No mattci ]lO^\ ghbp n fc\\ sechtionist^; on political platfoiins Tnny 
declaic the unaiiimit-^ of Hindu and Maliomcdan aspirations 
the va^^t hulk of the jieoplo of India Icnows nothing of such 
unity These populations luc in a state of perpetual hostility, 
the manifestations of winch arc, and can only be, suppressed 
bj' the film action of the Biitish authoiitics 

Ml Winston Ohm dull, a fiiend of Loid Biikenhead and his 
colleague in the Conseivative Govem- 

says ” while 

the Hindu claboiates his aigiiments, the 
Muslim shaipens his snoid The gulf is impassable If voii 
took the antagonism ol Fiance and Gcimany, and the antagonism 
of Catholics and Piotcstants, and compounded them and multi- 
plied them tenfold, }ou uould not equal division winch sepaiates 
these two laccs intei mingled b-^ scoies of millions m the cities 
and plains of India But ovei both of them the mpaitial reign 
of Biitain has hitheito lifted its appeasing sceptie ”t 

That theie aie diffeiences, lehgious, linguistic and lacial, 
dividing as it does the peoples of India, is 

Indians realise the diffi- ni i i in i 

cuities but they arc often admitted ou all hands and even by Ihe spokes- 
esaggerated Congiess, tliose lank “sedition- 

ists,” whom Loid Biikenhead found using eveiy political platform 
and talking “glibly” of common Hmdu-Moslem aspiiations The 
Bepoit of the Committee appointed by the All Paities’ Confei- 
ence, which was signed amongst others by Pandit Motilal 
Nehru and Sir Tej Bahadui Sapru, while recognising those 
differences observed that “ the communal pioblem of India 
is piimaiily the Hmdu-Muslim pioblem Other commu- 
nities have, howevei, latterly taken up an aggiessive attitude 
and have demanded special lights and piivileges The Sikhs in the 
Punjab aie an important and well-knit minority which cannot be 

* Birkenhead's Last Essays, pp 40 41 

I Mr Winston Churchill’s speech at a meeting held on the ISbhr March, 1981, nt 
Albert Hall under the auspices of Indian Empire Society 
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Ignored Amongst tlie Hindus themselves there is occasional fric- 
tion, especially in the South between non-Biahmins and Brahmins 
But essentially the pioblem is how to adjust the differences be- 
tween the Hindus and Muslims That the Indian nationalists 
have never ignored the importance of the pioblem is furfcliei proved 
by their prolonged negotiations foi the last few yeais with the 
leadeis of different communities which culminated m the 
evolution of the Congiess foimula foi the settlement of the com- 
munal contioveisy t To admit the importance of the problem is 
not necessaiily to follow the line of aigument advanced by the 
school of British politicians headed by Mi Chui chill They seem 
to have ovei -emphasised the diffeiences, forgetting altogether that 
behind a variety of laces and of languages there may be a definite 
and visible background of unity of thought and action in all the 
basic pioblems of government 

A gieat thinker and writei| has said that the factors making 
for nationality are (1) identity of descent, 
national ^ 2 ) community of language and religion, 
(3) geogiaphical limits, and (4) identity of 
political antecedents Belisle Burns observes that “ besides mcie 
physical relationships we aie to reckon with the unity of a tradi- 
tion ” “A common memoiy,” he adds, “and a common ideal — 
tliese moie than common blood — make a nation ’’§ It is interest- 
ing heie to lecall the woids of a gieat English statesman uttered 
in connection with Home Rule foi Ii eland He said “ "Will 
an 3 ’onc have the haidihood to deny that the Scots are a nation? 
They are not all, be it lemembered, of one lace They are both 
Celt‘s and Saxons They are not all of one lehgion, and they 
aic not b} any means of one way of thinking about the problems 
of life, Mpiiitnal, intellectual oi matciial and yet no one will deny 
that the Scots aie a nation Judged by any test that you can 
apiih the Tush is as definite and as separate a nationality as the 


•• Kelini Rciv)rl, Cliap TI, p 27 

f Tlint Con"rC'‘: formula ■nns cvonlnilh rcpuflialcd by large sections of Moalem 
opinion 

I Tolin StinK Jfill 

£ ndisle Biims Politic il Tdrils Clinplcr on Mr«3om Nationalism, p 178 
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Scots ”* The essential factoi of nationality, therefoie, is a com- 
mon political consciousness and a common ideal It is doubtless 
true that common blood tends to give use to that factor, blood, 
as they say, is thicker than water 

History has demonstrably pioved that nationalism may 
glow and develop among peoples differing 
of political out fpom One anothei in race, language and 
lehgion Had it not been so, Switzerland 
would not have been what i s to-day working out a common 
national piogTamme under a confederation, the States of America 
could not have combined then forces and established a Federal 
Commonwealth, Canada would have been cut asunder mto 
separate independent States disti acted by religious, linguistic 
and racial animosities, and last but not least, the British 
nation, instead of foiming a common Government in Whitehall, 
would have divided themselves mto a separate English State, 
a sepal ate Scottish State and a separate Welsh State Is that 
common political consciousness discernible in India? Or is it 
lacking? Beneath the seeming differences there is a umty of 
political outlook among all classes of the Indian people, thanks 
to the spread of English education and the easy facilities of com- 
munication between one part of the country and another and 
the setting up by the British people of a cential machinery of 
government in India They aie united, for example, m their de- 
mand foi an Indian Swaraj to be controlled by them and for their 
benefit To compare the Indian Pi evinces with the independent 
European States and the Indian peoples with the Emopean races 
IS, therefore, to ignore histoiy and the significance of recent poh- 
tical developments Politically and administratively, Europe has 
baldly evei been like India 

But at the same tune theie can be no denying the fact 
that theie aie laige and impoitant minori- 
ties in the country whose legitimate 
mteiests ought to be effectively safe- 
ought to be given an opportimity, as 


Legitimafe mtereste of 
minontieB require protec- 
tion. 

guaided and who 


♦ Mr Asquith’s speech on Home Enle for Ireland, Theatre Eoyal, Dnblm, July 19, 
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far as possible, to associate themselves actively with the 
aclrmmstiation The transfer of political power must be 
made not to any particular community but to the people 
as a whole if any scheme of responsible government is to prove a 
success How then are the minoiities to be piotected without 
impairing the solidarity of the nation and sti iking at the roots of 
responsible national demociacy? 

Detailed and specific proposals foi the protection of the right'j 
of the various minorities in India have 
emanated from different sources The princi- 
pal among them are (1) The All-India 
Moslem Confeience led by His Highness the Aga Khan, (2) The 
notionalist Moslem oigamsation led by Di Ansaii and Moulana 
Abul Kalam Azad, both of whom have been members of the Con- 
g»Gfs Woiking Committee, (3) The Hindu Mahasabha of which the 
spokesmen aie Di M S Moonje and Bhai Paramanand, (4) a 
deputation of Sikhs m the Punjab which united upon His Kx- 
ccllency Lord Willmgdon on July 9, 1931, (5) the depressed 
classes whom Di Ambedkar was nominated to represent 
at the Bound Table Confeiences, (6) the Indian Buddhist commu- 
nit}' who submitted a memorial to Mi. Gandhi duiing the Oon- 
giess session at Karachi in 1931, (7) the Bmopean community 
doing business oi otheiwise engaged in India, foi whom Sir 
Hubei t Can and latei Sii Edwaid Benthall spoke at the Bound 
Table Confeiences, (8) the Indian National Congress, and (9) a 
gioup lepiesentiug jointly Muslims, depressed classes, Indian 
Chiistians, Anglo-Indians and Euiopeans 

Biiefly put, the orthodox Muslims lepresented by His High- 

Tbo caso for the Mns ^ess the Aga Khan^ insisted on sepaiate 
liras electoiates, a statutory majonty foi Muslims 

m the Bengal and Punjab legislatures thiough sepaiate electorates, 
weightagc m the Pi evinces where they are in a mmonfiy^ 
and also in the Central legislatuie, the constitution of Sind into 
a separate Province, the intioduction of Beforms in the Noilh- 


* See the proposals of the All India Muslun Conference 
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West Fiontiei Piovince and Beliicliistan as in othei Piovmces, 
adequate lepieseiitation ot Mushms lu the Ceutial and Piovmcial 
Cabinets and Public Services and in the public bodies, a umfoim 
nieasuie of autonomy foi all the Piovmces and the vesting of 
residuaiy poweis not m the Cential Government but in the Pio- 
vmcial admimstiations They demanded fuitbei that no tenitonal 
redistiibution should affect the Muslim majoiity in Bengal, the 
Punjab and the Noitb-West Piontiei Piovince and that full reli- 
gious bbeity should be guaianteed to all communities Mr M A 
Jinnab’s now famous fouiteen points weie embodied in these 
demands 

The Nationalist Muslims* agieed with the iival Muslim group 
m legard to weighted repiesentation at the 
Mnshra ceutie and the vesting of lesiduaiy powers in 
the fedeial units and piovisions regarding 
Smd, the Noiih-West Fiontiei Piovince and Beluchistan But 
they insisted on joint electoiates and adult suffrage, leseiv^ation of 
seats in the Provmvial legislatures foi mmoiities who formed less 
than 25 pei cent of the total population and lepiesentation of 
then interests in Cabinets and Public Services consistently with 
efficiency 

The Hindu Mahasabhat proposed the adoption of the princi- 
ples of minoiities protection evolved under 
MahLab?a League of Nations and demanded joint 

electoiates, and protested against reservation 
of seats and weightage and protection for the majority m any foim 
01 shape They pioposed fuithei that the residuary powers should 
be exeicised by the Federal Centie and that no tenitonal 
redistribution of the Provinces should take place without a 
thoi ough enquiry by an impartial and expert Boundaries Commis- 
sion into linguistic, admimstiative, financial and strategic consi- 
derations involved In then view the fianchise should I'e uniform 
and no discrimination should be observed in making public 
appointments 


See tbe proceedingB of the Nationalist Mnshm Conference ati Pandpnr, 1931 
1 See the JJaliasabha memorandum, 
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The Sikhs^ weie opposed to a statutaiy communal majoiity 
The deiQdDds of the aucl iGbeivatiou ot seats foi a majoiily 

commmiity They wanted leservation of 
seats foi them in the Cential legislatuie and lepiesentation of then 
interests in Cabinets and Public Services, and also in the Aimy 
Council, should any such Council be constituted, and in the Public 
SeiviccR Commission They demanded that the Punjab should be 
icconstituted to lestoie communal balance failing Avhich the 
Piovince should be centrally administrated until an agreement 
was leached among the communities concerned and that weightage 
should be provided for the Sikhs m other Provinces as in the case of 
other minoiities According to them, the Central G-overnment 
should enjoy lesidmy powers and be empowered to protect the 
rights and interests of the minoiities 

The Buddhists t demanded that at least two seats in the 
Bengal Legislative Council and one seat in 
''gamst Cential Legislatuie should be reserved for 
them, that there should be joint elector atcs 
with reservation of seats and that proper safeguaids foi the intei- 
ests of the small minoiities should be incoipoiated in the consti- 
tution They were prepared, however, to waive all communal 
claims should the communal question be not at all considered 


The mam plank in the depressed classes platform | consisted 


The depressed classes 
against social UTongs 


m the demand for a guarantee protecting 
them against social injustice and tyiannv — 
those social disabilities and disci immations 


to which they bad been subjected foi ages They pioposed that 
they should enjoy the iiglit of appeal to the Cential Goveinmcuit 
01 the Secietarv of State against acts of negligence calculated to 
affect then interests prejudicially and that a Special Department 
should be ciealed to piomote then nelfaie The^ weie not opposed 
to joint elcctoiates with lesenation ol seats piovided adult suffiige 
was estabhslied, but failing adult sulfiage they would have sepaiate 


^ Sco the echemo of the Sikhs' deputation on Lord Willingdon 
f See the Bnddhists’ letter to Mahatmo Gandhi 

X See the memorandum by Dr Arahcdkar and Mr Snnivasam before the Round 
Tilde Conference’! The depressed classes arc now statutorily termed the scbodnled enstbs 
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electoiates for themselves It was then desire that they should he 
ticated separately fiom the caste Hindus m the mattei of lepresen- 
tation and that the pimciple of weightage should be accepted for 
the minorities on giounds of educaional backwaidness and 
economic inefficiency They insisted on representation being 
accorded to them in the Executive Government and the Public 
Services 

The Euiopean community* in India demanded separate elec- 
torates foi them, safeguards against disci imi- 

The European community 

agaiuBt commercial diB natory legislation piejudicially affecting 

cnmination , , , , n xi j. i. ± 

then interests and the maintennce intact 


of the lights and privileges in criminal law they had hitherto 
enjoyed 

The Congress scheme! emphasised the need and desirability 
of joint electorates and adult suffrage for all 
attempts a classes of people irrespective of their class, 
creed, colour or economic efficiency It 
proposed leseivation of seats on the basis of population for the 
Hindus in Sind, the Muslims in Assam and the Sikhs m the 
Punjab and for Hindus and Muslims in any Province where they 
were less than 25 per cent of the total population, with a right to 
contest additional seats on the part of such minoiities Mahatma 
Gandhi added a rider to the Congress electoral scheme and sug- 
gested that, wheiever possible, the electoial aieas should be so 
detei mined as to enable every community to secuie its proportionate 
shaie in the legislature Undei the Congiess scheme a convention 
was pioposed for the purpose of associating the minorities with the 
Cabinets, Federal and Provincial Consistently with effeciencv 
public appointments should be made by a non-party Commission 
having regal d to the claims of each minority community, and the 
residuary poweis should be vested in the federal units unless 
sur-h an aiiangement was found, on fmther examination, against 
the best interests of the country It accepted the Muslim demand 
that constitutional Refoims should be intioduced into the Hoith- 


* See Sir Hubert Carr’s speech before the Minorities Sub Committee of the Round 
Table Conference 

f See the Congress scheme circulated by Mahatma Gandhi among the Round Table 
Conference delegates 

44 r' 




346 


THE PROBLEM OF MINORITIES 


West Frontiei Piovmce and Beludiistan as in othei Piovinces. 
It had no objection to Sind being constituted into a sepaiate Pio- 
vmce piovided the people tlieieof agieed to beai tlie bin den ol 
financial lesponsibibties of a Goveinoi’s Piovince 

The pioposals sepaiately put foiwaid by Muslims, Dejnessed 
classes, Indian Christians,* Anglo-Indians 
the Eulopeans sbould be read in the light 

and spiiit of then demands made jointly bv 
them in a compiebensive agieement known as the Minoiities Pact f 
The fiist six clauses of the Pact deal with what might be called the 
fundamental lights, and with the light of the miuoiities to estab- 
lish, manage and control, at then own expense, charitable, reli- 
gious and social institutions and schools and othei educational 
establishments, and with the allocation of public funds to schools 
and other institutions of the minoiities It insisted on sepaiate 
electoiates with leseivation of seats foi the minoiities and suggest- 
ed a statutary Muslim majoi ity in Bengal and the Punjab Sepaiate 
electorates might be leplaced by joint electoiates with the consent 
of the minoiities concerned after ten years in the case of the Mus- 
lims and other minorities, and aftei twenty yeais in the case of the 
depiessed classes It fuithei laid doiwi that the Muslims and 
other minorities of considerable size should be lepiesented m the 
Cabinets, both Federal and Piovincial, and that convention to that 
effect should be established and that the recruitment to Public 
Services should secure a fan lepresentation of the minori- 
ties consistently with the considerations of efficiency and the pos- 
session of necessary qualifications The Pact then proceeded to 
deal with the special demands made by Muslims, depressed classes, 
Anglo-Indians and the Eiiiopean community and accepted them 
practically in every detail 

What is definite and clear is that although there are 
acute differences of opimon among different 
aections of the people regarding special 
lights foi minoiities, they are all agieed 
that the Constitution should embody a chartei of fundamental 

* Mr S K Dntta, a representative of the Indian Christians at the Round Table 
Con'erence, submitted a note of dissent tb the Conference 

t See the Mmontiea Pact placed before the Second Round Table Conference 
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Lights guaiauteeing effective piotectioii of life, libeity and leligion 
The demands put foiwaid by these diffeient gioups might be 
bioadly and loiighly gioiiped imdei two mam heads, namely, (1) 
3 eitam geneial pimciples of the Constitution giiaianteeing funda- 
mental lights to the citizens and piovidmg piotection against any 
possible disci imination in political, economic and leligious matteis 
on giounds of lace, caste, cieed, oi coloui, and (2) ceitain clauses 
in the Constitution foi the special piotection of paiticulai mmoii- 
ties To the second head belonged the pioposals lelatmg to the 
system of electoiates, weightage in the Fedeial and Piovincial 
legislatmes, lepiesentation of minoiities m the Cabinets 
and Public Sei vices, allocation of public funds foi the benefit 
of mmoiities, teiiitoiial ledistiibution of Piovmces, vesting 
of lesiduaiy poweis, piotection clauses foi Emopean commerce 
and retention of the existing privileges of the Euiopean community 
in criminal law 

It IS to be noted that the discussion of the problem thiongh- 
„ _ , , out proceeded on lathei unscientific lines 

No defimtion of miuor- ^ 

ity” m aoLemes of pro No sciious attempt was made either in the 

poiapatJers among Indian leaders oi in the 
Round Table pioceedmgs to define “ minoiity ” before proceeding 
to consider the nature and extent of protection sought to be ex- 
tended to them In the country as a whole a community might 
be a mmoiity from the numerical standpoint, but that mmoiit,^ 
might be a majoiity in any paiticulai Province The Maho- 
medans, for example, constitute a minoiity in India while, 
they aie in a majority in Bengal, the Punjab, the Ncith-West 
Frontier Province and the newly created Province of Sind 
Viewed as an Indian question, the Mahomedans aie certain! v 
entitled to adequate and legitimate safeguards but not with refer- 
ence to those Provinces, save on giounds of then general 
backwardness, particularly when the Constitution adopted is of 
a Federal type Nor was the size of a minority taken into consi- 
deration for the purposes of piotection 

Again the considerations bearing on the wealth, social 

Lack of muformVy of POsition, educational efficiency and contii- 

treatment to different butlOUS to the publlC eXcheOUei of the 
oommunities ^ 

various commumties in India received 
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no uniformity of tieatment When, fiiithei, it ti’rs decided 
to considei the pioblem of what aie now called the scheduled 
castes separately fiom the main body of the Hindus, tlie 
lattei weie numeiically weakened^ fiom the point of view 
of protection and as such should have leceived a moie libeial tieat- 
ment than was accoided them at the Eoimd Table Confeiences and 
by the Committees set up undei then auspices and by His Majesty's 
Goveniment in tlie United Kingdom Noi in tlie foimula finally 
evolved and in the piovisions of Mi Macdonald’s Communal Aw ai d 
was due weight given to the adult population and the qualification*^ 
rcquiied undei the Act for franchise Tlie adult Hindu popula- 
tion in Bengal as compaied with the adult Mahomcdan jiopulation 
is numeiically in a bettei position than the total Hindu population 
vis-o-iis the total Mahomedan population By qualifications de- 
fined for suffrage the Hindus aie also stionger than the Maho- 
medans with the lesult that undei the new scheme of government 
a smaller electorate will have a laiger lepiesentation in the legis- 
lalnies t The general criteria of minoiities protection as indicated 
above liave not been accepted uniformly and consistently in the 
settlement of the pioblem, and it will be oui endeavom to examine 
the issues involved in the next few chapters m a spirit of academic 
detachment and scientific cnquiiy 


* Tlic total iwpulfition in Benpal is 50, 114, 002, of 'wliicli Hindus incltidtng the 
nlirdnlcd castes arc 21,670,407 The scheduled castLS number 0,121,021 wlnlo the 
Mnliomednns are 27,107 021 souls {Report of tlic Indian Dehmitation Conimittcc, 1030, 
\o] I. p n-tj 

' Thi lacrigi. Rtnenl population per rural RCil in Bengal ir 300,700 ns against 
212 IOr M ihoine'lnnB jicr seat Ihc nacragi numher of ' general ' aolero per rural 
S' I i-i "u.C/v; ns iigainst Q'l/iOQ ' "Nralioinedan ' aoierB jier scat No nccoimt ncemB to 
I n%t lien taki n in the Award of the eoinparalivc strength of the adult population of 
(aeh (■oiiiiii'iint\ and of it'- total papulation (/bid, lot IT — Statement showing the 
aatrege area, j>o]ai!ation and acting strength jicr rural seat in the present and proposcl 
li-( if'-turcs) 



CHAPTER Xni 


Fundamental Eights 


Geneial Principles 


It IS evident tliat tlieie is a laige raeasiiie of agi cement among 

Tl,o need fcr n teinr. SCCllOllS of political tllOUgbt 111 ICgaid tO 

hon of rundainentiii tlic iiccd foi a cliaitci of Fundamental 

Riglits as pait of tlie constitution of India 
A few piefimmaiy lemaifcs aie necessaiy as indicating the tiend 
of opinion in diffeient countiies in tins lesiiect The Statutoiy 
Commission while emphasising the gieatness of the contiibution 
which Biitain is supposed to have made to Indian piogiess ob- 
seives "It is not racial piejudice noi impeiialistic am- 
bition noi commeicial mteiest which makes us say so plainh 
— it IS a tiemendous achievement to have bi ought to the Indian 
sub-continent and to have applied m piactice the conceptions of 
impartial justice, of the lule of law, of lespect foi equal cjmo 
lights without lefeience to class oi cieed and of a disinteiested 
and mcoiiuptible Civil Sennee In his heait even the bitteiest 
ciitic of the Biitish admimstiation of India knoAvs that India 
has owed these things mainly to Biitam ’’ This is an expiession 
of opinion which is endoised by many people including Indians 
and Euiopeans That theie is an element of tiuth m it is peihaps 
admitted on all hands 

Then we have it on the authority of Dicey that the Biitish 
constitution is ‘ ‘ peiwaded by the rule of law on the ground that 
the general principles of the constitution (as, foi example, the right 
to peisonal hbeity oi the light of public meeting) aie with us 
the lesults of judicial decisions, wheieas undei many foieign con- 
stitutions the secuiity (such as it is) given to the rights of indivi- 
duals lesults, or appears to result, fiom the general pimciples of the 
constitution The light to individual freedom is supposed 


* Dicey The La-w of the Constitotion, p 191 
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to be mbeient in the oidmaiy of the land i 

light IS one Mdiich cannot be desti 03 ^ed Motliout levolutK 
oidmai^^ institutions and manners and tiaditions of tli 
people It does not foim pait geneially of the wiitten 
tion m the United Kingdom unlike m the case of ceitain ( 
tal countries and all post-war demociacies Dicey is of th 
that a guaiantee of fundamental rights in the constitutioi 
to an Englishman an unnatuial and senseless form of spet 
oiiginal advocates of peisonal fieedom in England attac 
impoitance to the question of providing legal remedies 
enfoi cement of particular rights and foi averting specifi 
than to the question of declarations of the rights of m 
foitimately theie giew up m England a succession of va 
impaitial judges who defied the executive, when n 
and gave the people the piotection they lequired 
legal d Theiefore, the English constitution is baj 
ly on judge-made laws which lepieseut an impoita 
of the rule of law Dicey claims that although the 
constitution lacks those declaiations oi definitions of i 
deal to the fiameis of the continental constitutions, the 
aic moie respected in England than elsewheie * The D 
geneially have followed the example of England with tl 
tioii of Iieland, u^hich has incorpoiated in its consti 
cliaitex safeguaidmg the fundamental lights and libeitn 
people 

All the post-wai constitutions contain declaiations ( 

DcchrationB of nghis in ^^ental lights Tlicse lights may 1 
po^t-s\ar consiitntions ^mdei the following heads 

(1) Personal and leligious libeity and lights deiived f; 
libeity These lights aic guaranteed to citizens and air 
and may piopcily be called the lights of man, 

(2) CimI and political lights such as tlie light to assc 
foiin associations, the fieedom of the Piess, the inviola 
ic-idencc and fieedom of moieracnt vithin the State 1 


Thorr arc some thinkers r\ho hold that today personal 
niori rlltetuciv safeguarded in France under the Administratne law than in ! 
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i0‘'ei\0(l foi cili/on^ and f^uai.inli'od to alu'iK iiiuloi coitain foiidi- 
tioiis . and 

( 3 ) Slill otiu'i pnnianl\ jxdduai ii^dd^ sue li as (lie fiancinsc 
foi railianu'Ulai \ and Mnnuipal oluctinn^ aio K'SCMVcd, 

as a poiK'ial inlt\ fni ''))('( iall\ (pialilit'd (iliyc'ns 

All those nj^hts, though in sonic icspocts intoi i elated, mav 
he Mewed fioin the siandjioint of ( 1 ) hhcih of jieison, ( 2 ) spni- 
tu.il hheil\ (dl eeononne liiipi(\ and ( 1 ) eqnnht\ The lecogiii- 
tion of the lihc]t\ of poison was lesjionsihlo foi the abolition of 
sla\en, i c , the owneishi]i of one man h-^ anothei The libeity 
of hod\ implies llhclt^ of loeomotion No one is to he Inndered 
accoiding to it, in moMiig to whatsoexei ]ilaee he likes except in 
atcoi dance with law (r q , if he has been Icgalh imjiiisoncd or 
committed to a lunatic as^lum aftei legal jiioeeedings oi if he lias 
been aiiested in oidei to compel him to lendei a seiMce which 
cannot be substituted for) Tf a peison is confined on a chaige 
01 on suspicion of a ciime, the jiidieian must decide wdiether 
detention is lawful oi not This is of the essence of the Habeas 
Coipus Acts which will be dealt with latei Oloselv connected 
wnth the llhelt^ of locomotion is the light of lesidence and of mo\- 
ing about fiom one pait of the Stati' to anothei and also of emi- 
giating from it Thchheit\ of mo\('ment, howevei, isiegukited 
In the s>st('m of passpoits The iiniolabilitv of lesidenee means 
that no piivate induidiial oi cifticMal is entitled to cntei a lodging 
01 to seaich it excejit in accoidance with law, oi w’lthout peimis- 
sion of the ownei thcicof The seriecv of despatches sent by 
lettcis, telegiams and telephones also belongs to this gionp of 
lights 

Spiiitiial hbeity oidinaiih means the hbeity of conscience, 
of thought and of belief This light piolii- 
Bpmtnai Liberty bits thc usc of foicc to cxtiact fiom one the 

piofession of a paiticulai opinion oi belief 
It implies fuitliei that the enjoyment of the lights of citizens as 
w^ell as appointments to public offices must be independent of 
leligious belief This pimcipleis, howevei, inconsistent with the 
absolute and compulsory piesciiption of a leligious oath to be 
taken befoie the State authoiities The light of publicly expies- 
sing one’s thoughts is somewdiat different fiom the liberty of 
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tboiiglit itself So also the light of piiblicl}' piofessmg a religion, 
especially in congiegational worship, is difforont fiom the liberty 
of conscience oi of belief Thcic aic laws in almost all States 
piolnbiting ceiemonics which, in then opinion, aic illegal or 
immoial In ccitain coiintiics again constitutional piovisions 
giiaiantcc the libeity of public woiship only to ccitain denomina- 
tions 


The libcity of the Picss was foimally icgulatcd by pre- 
ventive measures such as censoiship oi the 
Liberty of tbc Prccs, lequnemeiit of a license for publishing 

newspapcis, oi a bond as a secuiity foi 
collecting possible fines All these methods aie being followed in 
India undei what is known as emeigency legislation But in 
modem times censoiship, except undei abnoimal conditions, does 
noi exist In England it was abolished as early as 1695 Apai t 
from pieventive measuies, the liberty of the Press is ^nb 3 ect to 
the law of libel and of sedition Theie has been much conti over- 


s' on the question of foiming associations It is held by some 
that “ the closei the purposes of an association appioach the pur- 
poses of the State, the greatei becomes the competition between 
the association and the State, this appeals most cleaily in those 
associations whose pin pose it is to exeit an influence upon the 
formation and development of the State organisation itself, and 
which are called political associations Accoidmgly, the 
attitude of the State towaids such associations depends upon the 
foim of the State itself The hbeity of forming associations is 
looked upon with suspicion not only in absolute monarchies 
but also in democracies Koussean, foi instance, held the 
libei ty of association to be inconsistent with the idea and 
functions of the State The Eiench declaration of lights of 17fl9 
does not include the libeity of association In 1791 a Eiench law 
{he Ghajjealiei) categoiically forbade all piofessional associations, 
and another law passed a year latei dissolved all leligious oideis 
But it IS now geneially believed that the hbeity of foiming asso- 
ciations IS an essential light of mankind and affords an effective 
means of piotectmg the individual, although even to-day oigamsa- 


* Pitamic A Treatise on the State, p 138 
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otluM Ilian n^^Minafions nic lininpc'iod in FrcUice 

in cnJ0^inlf flm n^lil ol .i(fpnnn»; piojicih 'Die Fioncli law is 
]i,n (icnlarl^ '-r'\('ic .i^iiiwl, u'lijtunK onliMs 


I'lcnnonnc Ii 1 k‘iI\ iniplu"' ihn f‘a]):ui(\ of fl(•el^ disposing of 
one's peisonal we.illli and (he nf(hl of ficcly 
rcMnninic iiixru iU‘^oi 1,1 1 1 lalioiii (oiifiacts aiid flee clioicc 

of jiiofession Sod.i] (iisjoniN .‘iiid iisn/^cs 
])ie\,ilen! in Indi.i h.ni* (onsidei.ihh .ifli’cted Hns light 
3 diei(‘ iSj ho\\(\('i .1 (liffcieni .isp(>f( of (Ins hind of lilieitv 
r'ndei ilu‘ mnneiae of (he laliom nio\enien( Oo\eimncnls in 
model n (lines .iic (.tiled upon (o iideneiK' in a fai -leaehin;? nian- 
noi in llu> ('(onoiiiK life of ihe fonnnnnil\ foi (he pinposcof in- 
cieasine piodiielion ('ffia (iny^ (‘(pnlahle dis(i ihiPion ind piotect- 
ine (ho woi Ivinp’ ( lasses fiom (nils ,i(T(‘( (iiiji; (hen lioaKIi, moials 
o(e Tt in\ol\('s some ies(i.nn( on nnlmnlod hhoi(N, Imt intci- 
\'^n(inn h\ |iina{(' oi',sinis,i(ions ,ind (la* fs(.i(e in eeononiic man- 
(ois do‘>ie;ned in (he in(eies(s of (Ik' eeononiH allv ^\o^kel classes, 
tends (o lenlise (he idea of sori.il justice in ( oiiti .idiction to the 
idea of nnr('s|ne(ed Iiheili That pel haps is |))e kmsoii uhyecitnin 
classes in (he TTindu roiniiiundx (oniinonK Kno\Mi as the de- 
piessed classes deniand iiulusion in (he chai(ei of fundamental 
lights not onh ,i (aide of ('fonoinie lights hut nidci powcis of 
irtei\(‘ntion foi (he (state in so( lo-econoinic matteis 

Feligion, social oi piofessional status, and ncalth ha\c all 
at one tune oi anothei heen eonsideied qualities justifying dis- 
crimination in hn\ E\en a( the jnesent tune dilTciences aie 
acknowledged jiaiticulaih on (he h.isis of nationality, citmenship, 
laco 01 se\ When, theiefoie, W'c speak of equality hefoie the 
law' w'c mean only (hat (hose wdio at a ceitain peiiod aie legally 
held to he equal, must not he ticatcd unequally But legal 
equality is of no ^alue if theie is no equality in the apjdication of 
the law^ by tlie executive authoiities Hence in modem democia- 
tic States an attempt has been made to do awsay wuth special or 
extiaoidinaiy couits such as those that existed in feudal times 
find to sticngthen the judicial y and jiicseive then independence 
It IS Intel esting to note the obssi vation made by a distmguish- 

cd scholai tliat “legal equality, in every les- 
What IS IcRaloniinlilv? , , . ^ j. . 

pcct, does not exist even amongst citizens, a, 


45 
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example of this is aifoided by the rights of minorities 
as distinct from the fuller lights of the majoiity 
He admits that the Minorities G-narantee Treaties concluded after 
the Wai guaiantee equality to citizens with regard to then civil 
and political lights without distinction as to race, language or 
religion and that adequate facilities are given to the Imgmstic 
minorities for using their language before the courts and other 
State authorities and for having their children instructed in pii- 
mary schools through the medium of then mother-tongue Di 
Pitamic maintains that these provisions do by no means estab- 
lish the piinciple of equality, for citizens belonging to a linguistic 
mnioiity do not enjoy, even wheie they are protected, the same 
rights as to the public use of then language as do citizens belong- 
ing to the linguistic majority This is a view which the Indian 
minorities claiming equal rights with the majority, and in some 
cases preferential treatment as against the latter, would do well 
to bear in mind 

The question which naturally aiises is, why should 

India adopt the continental method and lay 
n^°8^in in^a down a table of rights and find for it 

a place in the constitution? The answer 
to this question is twofold In the first place, the inauguration 
of lesponsible goveinment in the Indian Provinces and partial!'^ 
at the Federal Centre under the India Act of 1935 will mean to 
some extent the weakening of the authority of the Civil Service 
despite the safeguards and reservations and pave the way to 
the ultimate removal of control of Wliitehall over Indian 

afiaiis Naturally, the minorities have good reasons to 

insist that complete secuiity should be guaranteed to them in 
legal d to then legitimate lights The unfoitunate fact that cei- 
tain rainoiities such as the scheduled castes have been 
foi ages treated veiy badly by the caste Hindus m social and othei 
inattcis stales us in the face In the second place, there is a 
school of political thought vliich seems to hold that notwithstanding 
dec 1, nations made b> Biitish statesmen and Royal Pioclama- 
tions issued fioni tunc to time diastic measuics have on fiequent 


* Pifnmio A TrcnliFc on tlio Stale, p 113 
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occa‘^ioii‘^ been ndopted nnllifMii" <be so-called mle of law and 
violating the jinnciplcs on vlneb pcisonal ficedom is based 
Accoiding to that school, (be powei of the e\ccn(nc ought to be 
consideiably cm tailed ‘>o that they ina}' not intcrfeic with the 
exGicisc b^ the jieoplc of ceitain inbeicnt and fundamental lights 
No lonjihole sboiikf be left foi pci sons foi the tunc being in 
povei to u^e then discietionan poweis foi the puijiose of impos- 
ing imncccssan lestiictions upon the people in the name of law 
and 01 del 

But (heie is one distmguisbed Indian publicist, name- 
13, Sii Snas\\am\ Ai\ei, wlio is of ojnnion lb.it tlic “ 
inclusion of a deelaialion of lights in a constitution must be 
held to be unnccessan, unscienlifie, misleading and either legally 
incflcctne 01 b.iimful Ide piocecds to assign icasons foi tlie 
view be h.is so cmphaticalh cxjiicsscd Fust, the lule 

of law IS so rnmly established in the s^stcm of English 
juiispiudcncc, b\ which ve aie go^elned, that the danger 
of excciitnc intcifciencc vith the lights of citizens except 
undci distinct piovisions of hw is not within the lange 
of piactical politics f As ^^c shall piescnth sho^^ , the lule of 
law which is the basis of English juiispiudcnce is not firmly 
looted in this country and is liable to be Aiolated by Indian legis- 
lative and executive aiitboiities 


In the Colonies thcie had been a long-diaavn contro- 

Ti,. Col..,. I L... V.i, of con- 

ditj Act, 18G5, and its flict betwceii a Coloiiial statute law and 

the English Common law, the lattei 
should pievail In some cases in South Austialia Chief 
Justice Boothby decided that legislation by a Colonial Parliament 


=*■ Aiyer Indian Constitutional Problems, p 135 At tlie third session 0 / the 
Round Table Conference on the 17th of December, 1932, Sir John Simon pointed out 
that “ Fundamental nghts -would be valueless if they were not implemented by law 
Courts, and if they were implemented, it would load to great confusion ” Practically 
the same view was expressed by Sir Samuel Hoare on the 22nd December, 1932, who 
" uondcred whctlier it would no( bo possible (o include m the Act a limited number of 
the proposed nglils which seemed to be susceptible to legislative treatment, and oblain 
a solemn declaration of the oUiei and more general fundamental rights in some suitable 
manner such as the Proclamation that might be issued to establish the Federation 
t Aiyer Indian Constitutional Problems, p 184 
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was void if lepiigiiant to the law of England The judgments 
weie natuially lesented by the Aiistialian aiithoiities and as a 
lesult the mattei was lelciied to the law officers of the Crown 
in England at whose instance the Colonial Laws Validity Act 
of 1865* was enacted to define the doctiine of lepugnancy in moie 
piecise teims It Avas stated in the Act that a Colonial statute 
lepugnant to the piovisions of an Act of Paihament oi anv oidei 
01 legulation made theieundei which was cxpiessly oi hv implica- 
tion applicable to the Colony concerned was void to the extent of 
such lepugnancy t The Act fuithei gave the Colonies the 
right to pass legislation lepugnant to tlie Common laiv of England 
as opposed to a Pailiamentaiy statute \ It was in effect 
an Act calculated to extend lathei than to lestiict the spheies of 
legislative competence of the Colonies, although it leasserted in 
deal and definite language the siipiemacy of the Biitish Paiha- 
ment ovei the Colonies § 

Piofessoi Keith holds that the Colonial Laws Validity 
Act “ was passed to make cleai the exact loice of the 
vague rule imposed fiom the beginning of Colonial legis- 
lation on legislatuies that then legislation Avas to be m accoid 
Avith the pimciples of English laAV ”|| The Biitish GoA^einmenl 
decided that the doctiine of lepiignancy of Colonial legislation was 
to be confined to lepugnancy to enactments including ordeis, 
lulcs and regulations made undei such measures as weie expressly 
or by necessaiy intendment applicable to the Colonies Colonial 
legislatuies weie thus lendered fiee, m his judgment, to 
enact measuies which contiavened the piinciples of the Com- 
mon law of England oi even of statutoiy laAv AAdien such 
statutoiy laAv had meiely been intioduced as pait of the 
inheiitance ot English common law H It is thus clear 
that the English Common laAv could be supeiseded by the 
Colonies after the passing of the Validity Act in 1865 The 


28 A, 29 Vict c 03 The Act docs not apply to India 
\ Sec 2 

t Lord Halsbury 8 Jndgniont in Riel f> The Queen, (1886) AC 076, Sec 8, 
§ Dicey The La'\\ of the Constitution, p 101 
II Eeith The Constitutional Law of the Dominions, pp 24 26 
^ Ibid, p 25 
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Staliilc of Wesiminstci' lias icmo\c(l all lesliiciions on the law- 
making powcis of the Dominions m so fai as it has leinovcd tJie 
cloctiinc of icpiignanot i'nd confciicd upon them the poAvei to 
legislate extia-tciiitoiially ^ 

In India a nmnhci of cases ha\c established the fact that 
Biilish Indian subjects do not enjoy all the 
?a\r in^ lifdi'n ' lights lloWlllg flOlll tllO Ellglisll Com- 

nion law oi that, at an> late, those i iglits may 
he abiogated li> Indian-made l.n\s In Girnuha Banci]ccy Bnen- 
(hanalh Pal (31 0 W N 5^3), foi examjile, the issue was laised 
nilc) aha that imdei siib-section (1) of Sec SOA of tlie Go\cinrncnt 
of India Act, a local Indian Icgislatiiie could not make 
ail) law affecting am Act of Paihament and as such section II 
of the Bengal Giiminal LaA\ Amendment Act, 1025, empowciiiig 
the Govcinmcnt to detain a peison in custody without tiial, was 
void and uUnt incs as being ojijiosed to the Magna Caita, the 
Petition of Bight, the Bill of Bights, the Act of Settlement and 
siimlai otlici Acts of P.uliamcnt Baiikin, C J , held tliat danse 
4 ot section SOA of the Go^clllmcnt of India Act icfciied only to 
such Acts of Pailiamcnt as applied h> then “ onn foicc ” as to 
deteimination of the ^Mll of Paihament with icfcicncc to a paiti- 
cnlai subject mattci, and not to lules and piiiiciplcs of English 
statutes and ciiaitcis like the Magna Caita, the Bill of Bights, etc 
He added that “ it cannot be constiucd as meaning that because in 
1726 when theic was no othci law the coiiits in Calcutta adopted 
the law that pievailcd in England subject to many modifications, 
any pait of the laav so mtioduced which oiigmated m statute as 
distinct fiom common law cannot be mteifeied with by the local 
legislatuie ” It is no use di awing an analogy between the 
Biitish Colonies and India in 1726 Eoi, in the foimei the 
English settlers earned fiom the inception of the settlement their 
owm law^ because the soveieignty of the English Ciown w^ent "uath 
them, while in the lattei English Common law and 
Statute law as in 1726 u^as impoited into Calcutta not 

* 22 Geo 5, oh 4 

f S 2 of the Statute Those Dorninions which have not adopted the Statinte re 
mam subject to the restrictions of the Colomal Laws VaUdity Act, 1866 

t S 3 of the Statute 
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by viitiie of the soveieignty of the Croivii noi by virtue 
of the fact that Eugbslimcn at iiitei national law oi 
otlieiwise caiiied vuth tliem tlieii own statutes and laws 
but because by the sanction and peimission of the then soveieign 
of the place the Biitish community was allowed to apply its laws to 
itself and its Indian seivants lesident in the place and undei its 
protection ivith adaptations to local ciicumstances In one 
case, theiefoie, it was by the iiglit of soi^cieignty and m the other 
case by sulfeiance that English laws wcie intioduced Almost a 
similar view was taken as fai back as 1870 by Cowell m his Tagore 
Law Lectures on the Histoiy and Constitution of the Couits and 
Legislative authoiities in India Chief Justice Rankin seems to 
have been right in holding the view he did in this lespect in 
Giimdia Baneijee’s case, although the distinction sought to be 
drawn between Acts and Acts is a distinction without a diffeienco 
But his inter pi etation of the scope of sub-section (4) 
of Sec 80A of the Government of India Act 
does not appear to us to be a precise state- 
ment of the law He admits that the parti- 
cular sub-section is wider than the provision that the local legisla- 
ture shall have no powei to “ lepeal ” a Parliamentary statute and 
that the word “ affect ” inserted in the clause may cover any in- 
terfeience with the will of Pailiament as expressed in a statute 
It wiH be seen that m sub-section (2) of Sec 65, which deals with 
f the Indian legislature as distinguished from a local legislature, it is 
piovided that it shall not have power, unless expressly so authons- 
ed by Parliament, to make any law “ repealing oi affecting any 
Act of Pailiament passed aftei the year one thousand and eight 
hundred and sixty and extending to Biihsh India* (including the 
Army Act, the An Force Act and any Act amending the same) 

It 18 reasonable to argue that sub-section (1) of Sec 84 of the 
Act, which lays dovm that “ a law made by any autho- 
iity in British India and repugnant to any provision of this or any 
other Act of Paihament shall, to the extent of that repugnancy but 
not otherwise, be void,” should be lead with sub-section ^2) of 
Sec 65 so fai as the Indian legislature is concerned It fol- 
lows, therefore, that the Indian legislature is competent to 


* Tho itahca are onrs 
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lepcal or affect any Act of Pailiamcnt pa'^sed piioi to 1861 
in exeicise of tlic po^^cl^ confciicd upon it iindci snb-section (Ij of 
Sec 65 but subject to tlic limitations contcmjilated in clauses (i) 
and (//) of sub-section (2) But no sucb aiitlioiity is confciied on 
any local Icgisl.ituic, the lestiiction in the teims of sub-section (J) 
of Sec 80A IS coinplcle and lias no icfeience whatsoevei to time 
01 place 

It has been held bv BaiiKin, G 1 , that the old English law 
intioduccd into Calcutta has been supeisedcd 
SXTaw Ac' Indian Penal Code and the Ciiminal 

Pioccduic Code Whcthci supeisedcd oi not 
so fai as Calcutta is conceincd, that law, should it foim pait of the 
existing English statutes, could not be .iffcctcd b> any local legis- 
latuie undci sub-section (I) of Sec 80A If, as we maiDLain 
the piovisions of the iMagna Caita, the Bill of Rights, etc , whicli 
aie Acts of Pailiamcnt' still exist, ^^hcthcl they aie specificalh 
intended foi British India oi not, thcie is no authoiity for the 
Bengal legislatuic to pass hnis lepugnant oi obnoxious to them 
The Ciiminal Law Amendment Act of 1925 and Acts of like cbaiac- 
tei passed by the Bengal Legislative Council duiing 1930-34,1 
which seek to dcpiive His j\ra]csty’s subjects of the light to perso- 
nal fieedom and proper judicial tiial, seem to be vltia vves and in- 
valid in so far as they aie repugnant to the piovisions contained in 
those extant British statutes and in so far as they have not been 
collected or legulaiiscd b> competent Indian legislation 
Very little doubt icmains as to the meaning of sub-sec- 
tion (4) of Sec 80A vdien compaiison is diawn between 
the language of that sub-section and that of sub-sections 
(2) and (3) Moieovei, it has not been convincingly pioved 
that the I P C oi the Ci P C has superseded the piovisions as 
to personal fieedom and light to a piopei judieial tiial incorporated 
in the Biitish Acts, for the}’^ deal with persons arrested for cer- 
tain alleged offences with a view to then being placed on trial be 
fore competent courts of law| and not with persons restrained or 
detained without trial 

* Stephen Commentanes on tfhe Laws of England, pp 68 69 
t Bengal Act VI of 1930, Bengal Act XTT of 1932 and Bengal Act VH of 1934. 

I Sec 64 of Cr V 0, 
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In Amcor Khan’s case in 1870 (0 B IJ E 302; 

on appeal 0 B L E 481) it was contended that the 

piovisions of Eepfniation ITT of 1818 and two snhscqucnfc 

Acts cmpoweiiiifT the Goveinment to aijcst and impiison 
a Biitisli snlijoct Avitliont tnal weie 7/hn/ by leason of 
tlien eontra^ oiling one of the limitations to tlie legislative powers 
of the Go^elnol-Gcnelal in Council imjiosed hy Sec -43 of the 
Chaitei Act of 1833'' Mhieh lays donn viirr aha that the lavs oi 
Ecgnlations passed hy the Goveinoi-Gencial in Council shall not 
aflcct “ any paii of the nnviitten lavs and eonstitntion of the 
Tlnited Kingdom and Ti eland vheieon may depend in any degree 
the allegiance of am poison to the Ciovn of the United Kingdom, 
01 the Ro^eIOlgntv oi dominion of the said Ciovm ovei any part of 
the said tei i itoi les ” It vas iiigcd, that is, that if the Crown with- 
diew piotootion of its lav's fiom its subjects, it had no 
light to claim allegiance fiom them due in ictnin foi such pi o- 
tection That contention was in the mam upheld hy 
Ml Justice Noiman who held, however, that the Common 
law did not apply to the Clown’s Indian subjects re- 
siding in the mnffasil Mi Justice Noi man’s mcv^ as icgaids the 
doctiine of allegiance was dlsapplo^cd on appeal by Pheai and 
Maikby, J J , hut in Anme Besant v Empcroi Eahim, C J , 
accepted it in 1916 (I L E 39 Mad , 1085) The view of 
the Appellate Coiiit seems to have found favour with the Envy 
Council It pointed out in Bngqa v King Empeioi (L E 47 
Ind App 128) that only those Indian laws or regulations weie 
ultra vnes undei Sec 43 of the Chartei Act of 1833, 
leinserted in suh-section (2) of Sec 65 of the Government 

of India Act, which sought to tiansfer oi 
^tiie°Crown°^ allegiance q^gj^fy allegiance or modify the obligations 

consequent upon that allegiance Laws or 
regulations weie not void simply because some subject of the Crown 
thought that his allegiance was affected by them In Damodhar 
Gordhan v Deoiam Kanp in 1876 (1 App Cas 332) the provision 
in the Chaitei Act was held to invalidate any Act of the Indian 
legislature intended to cede teiritoiy, without piejudice, however, 
to the pierogative light of the Ciown to cede it which m its tiini 


* 8 i 4 Will rv, 0 85 
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ras subject to Pailiamentaiy contiol Thus in ceitain lestiicted 
plieies the suboidmation of the Indian legislature to the Im- 
)eiial authorities was asseited while that of a piovincial 
egislatuie was complete Attention may be invited in 
his connection to a speech made hy Sir Niipendianath 
hicai in the Legislative Assembly on the 29th July, 
l934, on the Bill seeking to extend the opeiation of 
,he Bengal Criminal Law Amendment (Supplementarv) 
\.ct, 1932 His contention was, in short, that since 

L870 the High Couit at Calcutta had geneially maintained that 
Iieie IS no leason for declaimg an Indian Act ultra vires of the 
egislatme on the giound that it constitutes inf i action of the 
English Co mm on law lights oi abrogation of the habeas corpus 
11 of the lights incoipoiated in the Magma Caila and similar 
ither measuies. The law as stated by the Judicial Com- 
mittee on some occasions is, as Sii Niipendranath sa'ys, 
that an Act promulgated by an Indian legislatuie in exeicise 
if the poweis confeiied upon it, which abiogates the Habeas Coi- 
pus Acts 01 takes away any supposed Common law lights, will be 
intia vires of the legislature in question 

It is difficult to accept without leseivation Sii Nripen 
dianath Sircar’s conclusion sought to be 
The 1936 Act effects a diawu fiom Certain judicial decisions as 

legards the lepugnancy oi validity of Indian 
laws, or to agree with Piofessoi Keith* that 
the lelevant clause in the Chartei Act of 1833, lepioduced in Sec 
65 of the Government of India Act, coincides in effect with the pio- 
visions of Sec 110 of the Government of India Act of 1935, for 
equally eminent judges have placed diffeient and peihaps conflict- 
ing interpietations on the clause in question since 1870 The 
language in which the clause was couched was indefinite and 
\agne, and one was in doubt whether every fresh accession of 
territoiy in India to the Ciown made the English Common law 
applicable with certain local adaptations as was maintained by 
Ml K Ghoset oi whether the allegiance of the Ciown’s sub- 
jects was not dependent on its due and effective protection of their 

Keith A Constitutional History of India, p 179 
•f Ghose Tagore Law Lectures on Comparative Administrative Law, pp 670 71 
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Common law lights m the teiiitoiies acqiiiied Section 110 of 
the new India Act while keeiiing m tact the power of Parliament to 
legislate for Biitish India, or any pait thereof, saves from Pedeial 
01 Piovincial legislation certain Acts of Parliament* and protects 
the soveieignty, dominion oi suzerainty of the Crown in any pait of 
India t and the law of succession to the Cio\\m and is, theiefore, 
fai more clear than the provisions of the Government of India Act 
repioduced as they weie from the Chartei Act of 1833 

It should be noted that no provision like that contained in 
sub-section (4) of Sec 80A of the old Act is made in the 1935 
Act with lefeience to the Piovmcial legislatures Those legisla- 
tuies are subject to the limitations embodied m sub-section (2) of 
Sec 108, clause (6) of Sec 110, Sections 297-299 and the Seventh 
Schedule to the Act What is important to lemember is that Sir 
Sivaswamy Aiyei’s thesis on the English rule of law as being ap- 
plicable to India has not been upheld consistently in the courts of 
law 

Again, the piovisions of law to which Sii Sivaswamy lefers 
do not constitute effective or adequate lemedies against executive 
encioachments on popular rights Eoi the “ provisions of law ” 
themselves may violate the fundamental principles of law and jus- 
tice and invest the executive with extraoidmaiy powers 
To say, theiefore, that theie is no danger of executive interference 
with personal lights except according to law is to beg the ques- 
tion Secondly, we aie told that “ the nghts included m these 
declaiations aie not placed above the reach of the legislatme ” | 
The suggestion is that the legislatuie may at any time infringe 
the lights embodied in the constitution To that the answer is 
simple Theie may be certain safeguaids in the constitution 
which the legislatuie sitting in its usual and oidinaiy way vnll not 
be comjietent to altei, amend oi modify It has been projiosed, 
for instance, that piovisions dealing with the personal laws, leh- 

^ Tlie Acts or 1 t(\b completely protected are the law of Bntish natSonahty, the Army 
Alt, the Air Force Act, the Na^■al Discipline Act and the law of Fnze or Fnze Courts Tlio 
Act of 1935 and the rules or orders made thereunder and the King’s prerogative to ftrant 
speiiiil leaio to appeal are saved subject to the other provisions of the Act) itself 

f Profespor Keith is not quite accurate when he refers t'o “ British India ” in (his 
connection The savnng extends to the whole of India including the Indian States 
and not mcrclv to Bntish India (Keith A Constitntioml History of India, p 179 ) 

t Aiver Indian Constitutional Problems, p 184, 
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^lous iilcs nnd customs of ^n^ community should be phccd out- 
side the pulvlc^^ of tile Icgislatuic sitting in its oidinaiy capacity 
Hid dischaiging its functions accoiding to the oidinaiy pioceduic 
^hth legaid to those safeguaid'? which do not come undei this 
category, it ma> he pointed out that mcmheis of the !('gislatiue 
lAould think sciioush hcfoio taking am stop to nullify them by a 
iicAAh piomulgatcd statute, and this, in itself, would constitute 
a gieat and clTcctne check on hast^ and ilI-adMsed legislation 
Then fuithci cAen if legislatn'c contiol oAei the constitution he com- 
plete and unquahricd — in India that contiol is subject to ceitam 
rcsenatioiis* — it is much bettei than constant and nutating 
c'ccutiAc inteifeience 

Tliiidh, Sii SiAasAAaiiiA sa^s that “ tlic language in aaIiicIi 
the so-called lights aic dcclaied cleaih sIioaas that they aie not 
legalh enfoiceahle lights at all ”t ^Yhcthcl the lights aie 
legally enfoiceahle oi not, the judicial^ is likely to sIioaa^ gieatcr 
regaid than noAA foi the fundamental lights of the people, should 
the> foim pait of the constitution, in dealing Avith cases aiising 
out of executiAc oi police excesses The judicial y aviII then intei- 
piet the laAvs in the spiiit of the dcclaiation theicby icmoving to 
a consideiable extent any possible chance of abuse of then 
authority by the executn^e oi the police It is not tiue to say that 
if these lights are not enfoiceahle in a couit of laAAq the}^ aic merely 
ilJusoiy safeguards 

Fuithei, Sir SivasAvamy aigues that if these rights aie treated 
as “ haAuug the force of law and as not being 
liable to change by the oidinaiy legislatuie 
they aie sine to mteifeie with the working of 
the legislatuie and to hamper the passing of legislatiA’^e measuies 
AA'hich may be found to be called foi in the interests of the safety 
of the State This eminent publicist and laAAT^ei will, however, 
admit that in all written constitutions the powers of the legi&la- 
tme aie not so Avide and extensiA^e as m the im written and flexible 
constitutions In the foimei case, theie is more scientific separa- 
tion of poAveis and the legislatiue is not an omnipotent bodj-. 


Functions of the legis 
lature may be inter 
fered with 


* 8 308 of the 1936 Act 

f Aiyer Indian Constitutional Problems, p 134 
i Aiyer Ibid, p 186 
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But that does not mean tliat the legislature will not at 
all be able to deal with cincigcncics Tn the last icsoit those who 
arc lesponsiblc foi the constituent functions of the State aie com- 
petent in law to use, and fiom the point of vicu of piactical poli- 
tics, do use their lescive oi inhcicnt powcis in cncurastanccs justi- 
fying and calling foi diastic incasuies subject to the lestiictions 
imposed on them by the constitution 

What is aimed at by a dcclaiation of lights is an effective 
check moic upon executive interfcicnce than upon legislative 
competence With all dcfciencc, thcicfoic, to Sii Slvasw^m^ 
Aiyei and Sii John Simon, we think that the Rt Hon hie 
Siimvasa Sastii was light in insisting on the inclusion 
of a table of essential lights in the body of the constitution, if not 
foi the pm pose of cnsuiing the enjoyment of individual liberty, at 
any late, foi the pm poses of political education Mi Sastii says 
that a declaiatiou of lights " gives the juridical background of a 
people’s public life, in othei words, the fundamental, legal and 
jmidical notions upon which jiohtical institutions aic based 
A declaration of fundamental rights will scive as an instiument of 
education to the people and a waining to the executive Avho, in- 
vested with extiaoidmaiy powers, may feel inclined to abuse then 
powers and defy public opinion 

It may be pointed heie tlial. theic have been a long senes of 
impoitant adjudications in the United States 
beaiing on the inbeient limitations on 
Governmental power The United States 
constitution contains, as we have aheady seen, a statement 
or declaration of fundamental rights, but evidently no declaration 
can be exhaustive and anticipate contioveisies arising out of cir- 
cumstances which nobody can foresee It has been found extieme- 
ly difficult to secure fiom the Supreme Court a unifoimity of deci- 
sions on the issue involved m the implied powers of the Government 
ws-a-vis the inherent rights of the people In Bardwell v Ander- 
son and Golhns't the Court held that “ there aie certain 
fundamental rights which oui system of juiispiudence has always 
recognised, which not even the legislatme can disiegaid in pio 

^ Sastri Kamala Liectures {Calcnttn University Publication) , p 23 
f 44 Minn , 97 , 46 N W , 316 
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coodiiifis b^ ^\lllc]l n jici'ion i*? dojiinfcl of life, llbel(^ oi ]iio]ici- 
h ' On tile otliei hand, in 11 lUiavis \ it lin‘' been 

hid do^^n tluil “ the lejii^hiinie ba*' all le^islaluo ])o\\ei not with- 
held 01 foibiddi'ii b\ (he Stale oi h^cdeial eoiislilulion H^lieie 
aie ea‘'e‘', ‘'onu' ‘'eehing (o Miidieale (lie a^l(holl(^ of (he 
Ooxeninienl and ollieis pin poi tiiij^ (o jiioleil (he jieojile against cii- 
eioaehnients on nghls ha^ed on n.ilinal ]ns(ico and icason 
II IS uigenl dial in oidi'i (o piiweiil jiossihle connicls in 
India as well as (o liniil (he aullioii(\ of (he S(a(e, in <-o fai as 
tha( liniilalion is neiessan (o uphold (he uKiniale so\eieignt\ of 
till' ))co])le and (o asspit (hen lights a dedal at ion of fiindaincntnl 
rights should he iiKOipoi.ited in the constitution Such a declaia- 
(lon would gue the (’oin(s tlu' nec(‘ss.n\ guidance as to how and 
whciC (he (ifwei niiK'nl aiul then oflueis st.ind in lelation (o citi- 
zens It will not suhe (he jiiohlein hut will (citainh smiplifY it 
Besides and aho\e all, spei i.i! juotectuui of the ininoiities (lows 
fioiii and IS dependent on dedaiations of fundaniental lights f 

The main object of such decl.iiations is to protect the indi- 
Mdual citizen against the oigans of the State, jiaiticulaih the 
cxecutuc, in oidei that thev ina\ not e\c('ed the poweis gnen 
them undei the fonstitution and iinjienl his lih('i(> But occa- 
sions ma'^ aiisc when the cxcicificnf uniestnetcd llhel(^ on the pait 
of the individual hcconies dangeious to the State It is necessary* 
then and only then to susjiend the fundamental lights of the 
people But in a ical dclnoclac^ such a diastic step must he taken 
watli gieat caic and caution and its ojieiation must not he unduly 
ojipiessive and piolongcd 

Almost all modem constitutions piovidc foi snsiicnsions of 
these lights in times of dangci It is laid down, foi instance, 
in section 9 of Aiticlc I of the United States Constitution that the 
piivilege of the wait of hcihcos corjnis shall not he suspended, 
unless wdicn, in cases of ichellion oi invasion, the public safety 
may lequiic it ” The natuic and peiiod of suspension depend 
in a countiy gcncially upon the loim of its Goveinment It 
means that the moie dcmociatic a countiy, the less diastic is the 
natuic of the suspension law^ But although tins pioposition is 

* 139 Minn , 32, 1G5 N W 496, L R A 1918 P, 642 

J Cf Cbapler PV, supra 
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gcneially collect, it is 'well-known that some of the most demociatic 
countries on papei at least have invaded most violently the rights 
of citizens An attempt has been made to develop tins thesis 
in an eailiei chaptei with paiticulai refeience to Geimany, Russia 
and the Irish Fiee State 

Modern constitutions, howevei, do not j^eimit of suspensions 
of fundamental rights without pievious or at 
Franw'^^ l^^^t subsequent sanction of the legislature 

Accoidmg to the French law of 1878, the 
state of siege ” (Etat de siege) may be declaied in times of 
war or aimed lebellion by a law, but it must be determined at 
the same time foi which district and for how long this extiaoidi- 
nary measme is to be in operation The effect of this is tl'e 
transfei of jurisdiction in the maintenance of law, order and 
security from the civil powei to the militaiy authoiities whenevei 
and in so fai as the latter deem such transfei essential Tlic 
militaiy authorities are entitled to older home searches, seize aims 
and piohibit publications and meetings calculated to foster and 
foment disoider Any action against the security of the State, 
the constituion and peace and ordei, is to be tried oetore the 
militaiy couits If the necessity for a state of siege aiises while 
tlie legislatme is not in session, the President of the Republic is 
empowered to declare it by a special decree, but the legislatuie 
must either approve oi cancel his decree at the earliest opportunit} 
Similar provisions have been made in the German constitution to 
which reference has already been made 

In Great Britain a comewhat different procedure is 
followed In times of danger certain 
PIOTISIODS Of the Habeas Corpus Acts 
are held in abeyance Its legal effect 
is that persons anested or imprisoned on certain crimi- 
nal charges forfeit then claim to a speedy trial oi release 
AA'dien, howevei, the Suspension Act ceases to be in foice, anyone 
who has kept in custody a poison Aviongfully, is liable both civilly 
and cnminally It may not always be fair to make officei^ of the 
State liable foi acts committed m times of great excitement and foi 
the puiposes of the maintenance of laAV and oidei , and that is why m 
Great Biitain, on the cxpir}^ of the Suspension Act, an Act of 
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TiKitrLiiity IS passed with a view to leudeiiDg the seivants of the 
State imniiiiie fioro ])ioseciition foi having coininitted fclie bleaches 
of law dining the time of the suspension But it must be remem- 
boied that Indemnity may be given only by means of law which 
means that it is Pailiament which will decide whetliei the state of 
things justified the passing of an Indemnity Act to ciicumvent the 
liabilities foi bleaches of tlic law dining the suspension period. 
Gencially, howevei, Pailiament gives the executive the pouer 
which they seek in tins legard 

I Fieedom of Discussion 

Pieedom of discussion and libeity of the Pi ess aie two of the 
most essential and clifeiished lights of man 
to S S’fedihon''''" Civilised woild In Rex v Sulhvan 

Loid Fitzeiald sitting in couit unth Justice 
Cai’^e addiessmg tlie Giand Jiiiy obseived “ By liberty 
of the Pi ess I mean complete fieedom to uiite and publish without 
censoiship and without lestiiction, save such as was absolute! v 
necessaiy foi the pieseivation of society Oui civil iibeity is 
laigely due to a fiee Pi ess which is the pimcipal safeguaid of a 
fiee State, and the veiy foundation of a wholesome public opi- 
nion ” * His Majesty’s subjects in England enjoy a laige 
measuie of fieedom of discussion and libeity of the Pi ess 
The position theie has to some extent been altered un- 
der Ml Macdonald’s National Government A measiue 
dealing with incitement to disaffection in the foices spon- 
soied by that Government makes the possession of docu- 
ments likely to cause sedition an offence t It authori'^es 
seaich and seizuie on a magistiate’s waiiant It confers on 
the Diiectoi of Public Piosecutions powei to decide whethei a 
case should be dealt with sumraaiil}'^ Theie have, however, been 
two impoitant amendments to the oiiginal Bill The fust amend- 
ment appeals to tiansfei the onus of pi oof that a man is in posses- 
sion of seditious liteiatuie foi the puipose of committing an 
offence midei the Act to the piosecution It was oiiginally 


" XI Cox , 44 

t Cf Ss 36, and 36 of The Bengal Suppression of Terronsb Outrages Act, 1932 
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intended to impose upon tlie defendant the obligation of piOMiig 
Ins innocence mIiicIi Mas a complete leveisal of the English legal 
doctiine that a man is innocent until pioved guilty. The ne\t 
amendment is calculated to seeme a defendant the light to choose 
tiial In jin> Blit fiecdom of discussion does not mean 

the peison mIio claims that light is competent, im- 
dci ])ietcnce of fieedom, to attack the lights of the com- 
niiimti 01 to bung into public contempt the constitution 
01 the judicial^ oi to an insuiiection or dis- 

tuib public peace t In othei M'oids, eieiy Englishman is fiee to 
Ml lie and sa'^ anything, but he is held lesponsible in laM for M'hat 
he Miites and sa^s This is the only lestiiction imposed In hnv 
upon the libeiti of the Pi ess and fieedom of speech 

The English laM' of libel includes not only seditious libel but 
also libel against piivate peisons So fai as 
The Ln"ii‘;h \tiv. of libel the secoiid kind of libel is concerned, it mav 

be pointed out that the neison ndio makes 
a dchunaton statement and authorises its publication m miting, 
the actual Miitci ol the statement and the pimtei and the pub- 
lishei of the said ])i inted mattci aie all liable in law and may each 
be s('\cialh sued oi pioccedcd against Honest belief and good 
intention on the pait of the libellei constitute no legal defence of 
li's fonduct It docs not piotcct him even if he can '•how that 
he had good lea^'ORs to think that the false statement he had made 
Mas tine The mcie tiuth of a defnmatoiy statement does not 
'^cfuin immiinit\ foi him fiom legal liability But by Loid 
(’amjilKdrs Libel Act of 1813 the defendant on an indictment is 
nlloMed to plead the tnith of the defamatory statement and to 
plead aho that its publication Mas foi the public good The 
(iirnmal liabilitv of a publisher has been alteied In the ‘'dmission 
of pioof that th(' pnbluation Mas Mithout his knoMledge and did 
lint .in-c fioin negligeiue on his pait 33ie light thus scniicd is 
\<i\ \ahiabli ina‘'miKh .i'- the libellei cannot be penah^'Cd In the 
ini'it if hf‘ tan |)io\( that the defamatoii statement he published 
V in piibln interest 

f > I T e* \ , 

‘ ‘ f ^ 111 f It ’> 1 ’ i> l<»i t( An 'Ti’ 'I 111 I.n \ umI Cii.tfim of tin 

1 ' , r 1 lit' 1 • ' \i I ' tii (1 till 1 ini r,rn' i I’m rrA A< t nf lf>20 
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We aie not, bowevei, concerned as much with that aspect of 
t]ie law as we aie in this coiintiy with the 
hon importn'nfc"^ seditioii in coniiection with the free- 

dom of discussion and liheity of the Press 
The law of sedition extends to seditions words spoken and also to 
seditions libel, i c , the seditions woids written and published 
In Bvssell on Giimes the English law of sedition is defined thus 


“ Sedition consists in acts, words oi waitings, intended oi calculated, 
iindci tlie cncinnstances of tlic time, to distinb the tranquil- 
lity of the State hy ci eating ill-will, discontent, disaffection, 
liatied oi (ontempt, townids the pcison of the ICing oi to- 
wards the fonstitution m Pniliamenl oi the Government or 
the established institutions of the countn^ oi hy exciting ill- 
wall between diffeient classes of the King’s subjects or cn- 
couiaging any class of them to endear oiii to disobey, defy, 
or subreit the laws oi lesist then execution, oi to create 
tumults 01 iiots, 01 to do auv act of violence oi outiage, or 
endangeiing the public peace 


Sedition, as Loid Fitzciald ohscives,! a dime against 
society and nearly alike to that of ticason, and it fieqnently precedes 
treason by a short interval Eiom RnsseH’s definition it is clear 
that sedition is a very comprehensive tcim in England embiacmg 
as it does within its scope not onl}'' attacks on the State but also 
ollences relating to class hatied If the wording of the law| 
IS interpreted and acted upon literally, then the freedom of dis- 
cussion and the liberty of the Press are practically reduced to a 
nullity in England But as m many other matteis English 

law and English practice are not identi- 
cal in legaid to sedition also, foi even under 
this comprehensive lau^ the English Press 
and platfoim enjoy an ample measure of freedom Whatevei 
might he the law, “it is now extremely seldom tint 
any attack on the Goveimnent oi on either House of 
Parliament is treated as seditious, and the constitution 


The Bntish 
joys ample 
freedom 


Press en- 
measure of 


* " In England the offence of seditious hbel is not a statutory offence defined by 
Act of Parbament hut a common law misdemeanour elaborated by the decisions of 
judges ” (JustSce Strachey in Tilak’s case ) 
t Bex V Sulhvnn (XI Cox 44) 

J A seditious intention is also defined by statute (GO Geo ILL and I Geo TV 
C 8 S I) 
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I’lieie aie tliiee explanations attached to this section 

Explanation I — The expiession “disaffection” includes disloyalty 
and all feehngs of enmity 

Explanation II — Comments expressmg disappiobation of the measui- 
es of the Government with a view to obtam then alteration by 
lawful means, without excitmg, or attemptmg to excite hatred, 
contempt oi disaffection, do not constitute an offence undei 
this section 

Explanation III — Comments expressmg disapprobation of the ad- 
mimstrative or other actions of the Government, without 
excitmg 01 attemptmg to excite, hatred, contempt, oi dis- 
affection, do not constitute an offence under this section 


Some leading cases 
sedition 


on 


The piesent law of sedition is the lesult of an amendment 
Gained out in 1898 of the oiiginal law of 
1870 ^ The law has not been alteied 
in any important respect but has been stated 
in clearei language in the light of judicial decisions dehveied fiom 
time to time, paiticularly in Queen Empiess v Jogendiachandia 
Bose (19 Cal 35), Queen Empiess v Bal Gangadhai Tilak (22 
Bom IIQ,), Queen Empii ess Y Ram C hand') a Nar ay an and another 
(22 Bom 152) a,iid Quemi Empi ess Y Amhapiosad (20 All 66) 
The discussions that took place when the amending section 
th. i.,v 0° legislative anvil bung out m bold 

based on judicial dec) lelief the leasons which led the G-overnment 

to modify the law In some of the cases re- 
feiied to above diffeient inteipietations had been placed upon the 
woids used in the original section, and although the judges had 
admitted the widest possible scope of the section in then decisions, 
it was felt that no loophole should be left foi any doubt or ambi- 
guity in the mattei The executive wanted the law to be more 
effective foi the purpose of meeting the requirements of the 
situation and hence, on the basis of judicial decisions, they pro- 
ceeded to amend the law and thus stiengthen the hands of the 
Goveinment 

Mr Chalmers, Membei in chaige of the Bill, while explain- 
ing the puiqiose of the amendment said in 
leply to the objections laised against the 
amendment 


Analogy between 
land and India bolds no 
good 




See Act IV of 1893 
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In Articlo Hfi of (liid JIi^c^l (Stijiluirs) lie "'Inlcs the English Inw 
in tlio (“Icni nnd jncdso fcinm I lorul (o Ihc Council on 

Ihc 21 si Deocnibpi Tlicio is noilini" in llmi Ariiclp, nnd fhorc 
IS noflnng in llic nlniost idcnfunl Article framed by llie 
Cnnniml Comi (’oinniismon to snggcsf ibai an appeal to 
Molcnee is a ikm essnu fa< loi m tbe offenec I take it tli.it 
llie offoiu 0 is (oni])l(«((s both in India and in England, if it 
be jiiOMd that tlu' offindti bad al tempted to excite disaffec- 
tion towaids tile Cbneinnunt It is not necessary tbat h" 
slioiild bimself ajipea] to foiio But after all these argu- 
ments aie more oi h ss atarUmu Xo one in Ins senses uould 
contend tb.it bccanec a gnen law is good and luitible in 
England, it is, tbcicfoie, good and suitable in India 
Language ma> be toicintcd in England winch it is unsafe to 
tohiatc in India, beeaiisi in India it is apt to be transformed 
into artion instead of passing ofT as ti liaimless ras In 
legislating foi India wc must lia\o rcgaid to Indian conditions, 
nnd wc must icly mainh on the ad\i(c of those who speak 
undei the weight of iesponsibilit\ and ha^e the pence nnd 
good go\cinmcnt of India under then charge 

Again, Sn Alexandei i\rncken7)c, the then Lientcnant-Govci- 
noi of Bengal, obseivcd 

" Much of the outci-j against the present Bill icsts upon its sup 
posed dnergenco fiom the law of England on seditious libel, 
•lud on the asseition that the l.iw as settled in 1870 was suffi- 
cient and ought to lie final Xow I \enluie to assert those 
two propositions — first, that the law of England, built up by 
judicial rulings to meet the circumst mces of a homogeneous 
peojile directly interested m nnd sharing m its owm govern- 
ment, IS not necessarily n norm to winch the law of India 
ought stiictly to conform, and second, that the conditions 
of the countiy have thcmschos so alleied since 1870 that 
what was adequate then is not necessanlj adequate now 
It IS clear that a Sedition law w’hich is adequate for a people 
ruled by a govemmeut of its owm nationality and faith may 
be inadequate, or in some respects unsuited, for a country un- 
dei foreign lule and inhabited by many races, with diverse 
customs and conflicting creeds It is impossible in India to 
accept the test of diiect mcitement to violence or mtention to 
commit rebelbon, and limit the interference of the Govern- 
ment to such cases ”f 

Proceedings of the Governor General s Conncil, 1898, Vol XXXVJJl Appeal to 
violence is at present considered to be an element of the offence in England 
I Ibid 
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The law as amended has not of coiuse widened the scope of 
the law of sedition m this coiinti}'^ The judicial mteipietatioii 
as it stood between 1870 and 1898 had alieady defined the lange 
and scope of the law The amendment has only lestated it and 
obtained legislative sanction foi the judicial decisions As we 
have said, theie is notlnng paiticulaily objectionable in the 
Indian law as such as conti asted with its English counteipart 
But the question is, how is the law applied heie? Mi Sastii 
says, “ We know too weJl that, while that 
uott England is biought into opeiation 

with the gieatest caution and the executive 
beai a lot of piovocation befoie the}^ lesoit to it, in India theie is 
almost nothing by waj^ of fiee ciiticism which the executive do 
not lesent, and, if only they caie, do not also bung up befoie the 
couits The obseivation made by Mi Sastii deseiwes to be 
seiiously considered and is entitled to a lespectful hearing The 
numbei of sedition cases that aie brought up befoie the courts 
annually against the Indian Pi ess and nationalist speakers is 
rather laige It raises the piesumption that either the 
country is always in a mood to delight in seditious attacks or to 
listen to them oi that the Government aie anxious on eveiy possible 
occasion to penalise the freedom of discussion and hlieity of the 
Press for the purpose of suppressing expiessions of public disappro- 
val or disapprobation of the measures adopted by them 

The practice that has grown up as a result of the judicial inter- 
pretation of the law of sedition also helps i he 
?ppii^u?n oi executive to a considerable extent in unduly 

regulating and restricting the freedom of the 
Press and of discussion The courts have 
held that appeal to violence is not a necessary constituent of the 
law of sedition as defined and laid down in section 124A of the 
Indian Penal Code Then further the cases under that section are 
not usually tried m India with the help of a juiy It is the courts 
which decide both the questions of fact and of law leaving the ac- 
cused persons no chance to appeal to the common sense of “twelve 
impartial men of the realm ” On these two points, therefore, the 


* Sastri Xamala Jjectares (Calonttia University PnblicatioiiJ , p 28 
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practice here maiks a depaituie from what is prevalent in 
England, and it is a depaitiire which cannot be justified, especial- 
ly when India is on hei way to a demociatic form of govern- 
ment 

The hbeity of the Press is affected not only by the law of 
sedition but also by section 99 A-G of the Criminal Procedure 
Code, the Post Offices Act, the Sea Customs Act, the Piinces Pio- 
tection Act, the existing Pi ess emergency lav^s and sections 35 and 
36 of the Bengal Suppression of Terrorist Outrages Act of ] 932 as 
amended up to 1934 

11 The Right of Public Meetings and Assocmtions 

The light of public meeting and of association, as we ha^e 
seen m an earlier chapter, forms an essen- 
a^7asSfonB° tial part of the fundamental rights of the 

people in all modem democracies In Eng- 
land the police or the executive have no special power to control 
open-air assemblies The English nation have enjoyed this right 
foi a fairly long time, thanks to the alertness of the people and the 
piotection extended to them by the courts * 

That light had been established long ago and the celebrated 
case of Beatty v Gillhanksi states it with marked accuracy and 
pipcision The facts of the case are these The magistrate con- 
ceined apprehending a bleach of the peace at Weston- Super-Mare 
had seived a notice on the Salvation Army m older to pievent tlie 
Aimy fiom holding their meeting at that place They 
ignoied the notice and assembled at that place with the 
knowledge that their meeting would provoke the Skeleton Army 

* Gj tihe provisions made in the recently promulgated Public Order Act in Englind 
(1936' It prohibits the rveanng of a umform sigmfymg associatSon ■with a political 
organisation except on certain ceremonial occasions, and orgamsations to be trained and 
equipped for physical force for promoting political objects It empowers the authorities 
to prohibit public processions or dictate the route to be followed by them It forbids the 
can-ying of offensive weapons at public meetings and processions, and the use of abusive 
and provocative language and behanour in public places The measure seems lo be 
drastic and a sort of compliment to the Fascist method of pohUcal purgmg But much 
•will depend on its apphcation 
t f Q B D 806 
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3 cause distuibance The police appealed on the spot and asked 
lie Salvation Aimy to ohe}’’ the notice of the magistiate anJ 
ispeise One of the meinheis of the Salvation Aimy refused to 
hev the oidei and was aiicsted Subsequently the aiiested pei- 
011 and a feu otheis weie convicted by the magistiate on a chaige 
f oiganisiiig and paiticipating in an unlau ful assembly The con- 
iction by the magistiate uas on appeal set aside by the Queen’s 
3 ench Dnision In delivering the judgment Field, J , obseived 

“ What ha<? happened theie is that an unlawful oiganisation (the 
Skeleton Aimy) has assumed lo itself the light to pievent the 
appellants and otheis fiom lawfulh assembling together, and 
the finding of the justice amounts to this, that a man may be 
convicted foi doing a lav ful net if he Imovs that his doing it 
mav cause nnothei to do an unlawful act Theie is no autho- 
rity for such pioposition " 

The piinciple stated in that case was accepted and upheld in 
Hex V Justice of Londonderry ^ The piesiding judge m the 
30111 se of his judgment remaiked 

'' I agiee vith both the law ns laid down by the judges, and their 
application of it to the facts as they imdei stood them The 
principle undeilyiiig the decision seems to me to be that an 
act innocent m itself, done n ith innocent intent 
and reasonably incidental to the peifoimance of a duty, to 
the cairymg on of business, to the enjoyment of legitimate 
recreation, or generally to the exeicise of a legal right, does 
not become ciiminal because it may provoke peisons to bieak 
the peace, or otheiwise, to conduct themselves in an illegal 
way If dangei aiises from the exercise of lawful lights 
resulting in a bieach of the peace, the remedy is the piesenco 
of a sufficient force to prevent that lesidt, not the legal con- 
demnation of those vlio exeicised those rights ” 

It IS now a well-established law m England that a lawful 
assembly meeting for puiposes winch aie 
not prohibited by law cannot be declared 
unlawful on the giound that the exeicise of 
the lawful lights by the assembly may pio- 


A la-wfal assembly c.in 
not be declared unlawful 
except under special cir 
cumstances 


* 28 L E Ir 440 
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yoke wioBg-doeis to cause distuibances and breaches of the peace. 
Tf any such case aiises, ? e , if a conflict arises between a group of 
pel sons intent on meeting togetbci for lawful pm’poses and another 
group of pel sons, wlio witli tlie avowed object of pi eventing the 
formei fiom holding then meeting, cause disturbances, it is the 
business of the police to stop the wiong-doeis and tiespasseis and 
thereby pi event the conflict It is not proper on the jiai-t of the 
police to pi event the holding of a lawful assembly oi to aiiest those 
vho exeicise then lawful rights Dicey thinks that theie is an ob- 
vious and important limitation upon this light of public meeting— 
a limitation which has been emphasised in some judicial pro- 
nouncements * The piinciple has been asseited, for example, in 
0" Kelly V Harvey (1883) that should a magistiate have “ leason- 
able and piovable giounds ” foi believing that there would be a 
bleach of the peace if ceitain people assemble at a particulai place, 
he IS not ‘ ‘ to defer action until a bi each of the peace had actually 
been committed ” His paiamount duty in the circumstances is 
to “ preseive the peace unbioken and that by whatever means 
were available foi the pui'pose ” It does not mattei even if the 
magistiate fails subsequently to piove, when challenged, that the 
meeting was m fact unlawful “ Wheie a public meeting, though 
the object of the meeting and the conduct of the members thereof 
aie strictly lawful, provokes a bieach of the peace,” observes 
Dicey, ” and it is impossible to preserve oi restoie the peace by 
any othei means than by dispersing the meeting, then magistrates, 
constables and other persons in authority may call upon the 
meeting to disperse, and if the meeting does not disperse, it be- 
comes an unlawful assembly ”t 

Again m another important case (Wise v Dunning, 
1902) :j: a Protestant lecturer conducted a vigorous cam- 
paign of open an meetings m the Roman Catholic quarters of 
Liveipool On previous occasions his demonstrations bad caused 
serious disturbances largely on account of the lecturer’s offensive 
utterances concerning Roman Catholics He was summoned on 
information that breaches of the peace had taken place m conse- 

* O’Kelley v Harvey (14 L R Ir 109) 

f Dicey The Law of the Constitution, pp 273 74 

J I K B 1G7 K & L 867 



FUNDAMENTAL RIGHTS 


377 


quence of the meetings and that there was reason to believe that he 
intended to hold similai meetings wheieby seiious bleaches of the 
peace would follow The summons asked that Wise must be oider- 
ed to find secuiities to keep the peace It was held that the magis- 
tiate had ]uiisdiction to bind him over in lecogmsances to be of 
good behaviour This case diffeis, as Wade and Phillips point 
out,* from Beatty v Gillhanks in that whereas Wise had pievious- 
Ij’ been found guilty of the breaches of the law, the Salvation Army 
had committed no illegal acts oi caused no breaches of the peace 
Dicey, however, admits that the only justification for 
„ 4 . . I , pi eventing a lawful assembly from exercising 

lawful business is an their legal lights IS what he calls the 

necessity of the case ’ ’ It means that only 
m extreme emergencies when peace cannot be maintained by any 
othei means a lawful assembly may be called upon to disperse 
Under the provisions of the Public Meetings Act of 1908 any 
person creating disordei oi attempting to create disorder for the 
pin pose of preventing the tiansaction of business at a public meet- 
ing IS gmlty of (i) an offence punishable summarily provided the 
meeting is a lawful one and (tt) an illegal practice within the 
meaning of the lawt piovided the meeting is a political assemblv 
held between the issue of and letiiin to a writ foi the election of 
a member of Pailiament 

The Indian law on the subject is governed by the Seditious 

The Indian law gives Meetings Act, 1911, and the Climinal Pro- 
extensive powers to cedme Code By the former Act the 
magistrates Govcmoi-Geneial in Council has power to 

extend its piovisions to a province When a particular pio- 
vince IS bi ought within its pin view the local G-overnment:}: notifies 
ceitam areas and pioclaims that m those notified areas no meet- 
ing can be held without thiee days’ notice to the distiict officer 
The distiict officei can, howevei, dispense with the notice, but 
then that is a matter foi him alone to decide Even if 
the lequisite notice is given the distiict officer can prohibit the 
meeting if he is of opinion that such a meeting is likely to distm b 

^ Wado and Phillips’ Constitutional Law, p 808 
f The Corrupt and niegal Practices Prevention Act, 1863 

+ The impression “ Local Government ” shall now be read as “ Provmcial Govern 
ment ” 
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the public peace The magistiute’s action in pieveuting meetings 
unclei the Act cannot be called in question befoie a couit of law 
thus piovmg that be Las latbci extiaoidinaiy poweis in 
this lespect Apait from the fact that such an act is lepugnant 
to the spiiit of a fiee and dcmociatic constitution, tlieie is the 
danger of the piovisions of the Act being used tor the suppression 
of public opinion and banning of public meetings 

But it IS necessary to bear in mind tliat sometimes the practice 
, , , , obseived in England, that IS, that a lawful as- 

Judicial control of pre o ’ 

ventli\e menBnres in scmbly mcctlllg foi pui pOSCS wllicll aie liot 

prohibited b}^ law cannot be declaied unlaw- 
ful on the ground that the exercise of the lawful right by the 
assembly may provoke mong-doeis to cause disturbances and 
bleaches of the peace, is accepted by the courts in India as the 
underlying principle of the Indian law also An important case 
arose a few years ago out of a petition made befoie the Hon’ble 
Ml S K Sinha, Chief Presidency Magistrate of Calcutta, by an 
Assistant Commissioner of the Calcutta Police The petitioner 
prayed for an order under section 144 of the Ci P C to be served 
on the Chief Executive OflScer of the Calcutta Corporation direct- 
ing him not to hoist, or allow anybody to hoist, Congress flags for 
a period of one week from June 16, 1933, on Coi’poiation build- 
ingc, parks and other Municipal \ institutions, as was like- 
ly to be done in connection with the C R Das Death 
Anniversary celebrations, on the ground that tlie same 
was likely to cause annoyance to certain sections of the 
public and thus lead to a breach of the public peace 
The magistrate held that the “ hoisting of Congress flags 
as not an offence by itself The duty of the police is not to inter- 
fere vuth those hoisting Congress flags but to wam those who are 
likely to create a disturbance of the public peace when flags are 
hoisted and to bind them down, if necessary, under Section 107 
Cl PC ” The learned magisti ate rejected the prayer of the 
Assistant Police Commissioner 


In another impoi*tant case which came up before the 
Calcutta High Court the issue raised was slightly different, but 
the judgment of the couit is interesting This was a case brought 
agaist certain shop-keepers at Chandpur in Bengal, who were 
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alJcgcd to IiRAc Jioisicd tlic National Flag on Jamiai}' 2G, 1933, 
geneially knoAA'n as the Independence and icfnsed to jinll it 
doAAn AAdien asked by the police to do so The magistiate con- 
victed the accused undei Section ]7(1) of the Ciimmal IjaAV 
Amendment Act and sentenced them to one month’s iigoious im- 
pii^onment and a fine of lupees tliiity each as in his opinion they 
lioisted the flag in compliance AAuth the sniieptitious diiectious of 
an association laAAdiilly declaied by the GoA^einment to be imlaAvfnl 
and thciclp assisted the sccict and sniieptitious o^ieiations of such 
an association On appeal the Sessions Judge of Tippeiah up- 
held the conviction but icduccd the sentence to a fine of lupees 
thiity each, setting aside the sentence of impiisonment The 
Sessions Judge ohsened in the com sc of his judgment that AAdnle 
the hoisting of the flag AAas in itself not an offence, doing so on 
a dav and at a time picscnbcd b^ imlaAAfiil associations together 
Avith lefusal to take it doAAii aaIicii lequested to do so by a lesjion- 
Bible police officci cleail} amounted to a conduct assisting the 
opciations of the associations in question Against that 
ordei the pctitioneis moA'ed the High Couit and obtained 
a lule In setting aside the conviction and diiectmg the 
fine paid to be lefunded, Ghose, C J (Acting), said that 
the Couit AACie not of the opinion that the hoisting of 
AA^hat AA^as called the National Flag oi the lefusal to take it 
doAvn at the lequest of the police in the ciicumstances of the case 
meant assisting the opeiations of an unlaAifful association “ The 
simplest AA^ay,” added the Acting Chief Justice, “ v/ould have 
been to make the hoisting of the flag illegal ” The mle was 
ttccoidingly made aiisolute so that the petitioners obtained the 
lehef which they had asked foi 

Now the vaiious sections in Chapter IX of the Gi F C , 


Application of force to 
disperse assembbes 


which deal with unlawful assemblies,” 
define the poAA^eis of the executive, the 
police and the mihtaiy in legard to 


meetings of a ceitain desciiption Anj'^ magistrate oi an 


office^ in chaige of a police station may call upon an 
unlawful assembly to dispeise * Theie is nothing wiong oi 
impiopei m that piovision But the magistiate oi the police 


* Sec 127 
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officer, as the case may be, may ask auy assembly of five oi more 
persons to disperse if be has reasons to believe that such an 
assembly is likely to cause distuibances of the public peace 
An assembly, for instance, may meet foi a lawful piopose, say, a 
leligious piocession, but it may be lawfully ordered to disperse if, 
in the judgment of the lelevant authority, it is likely to cause 
such opposition as to involve a breach of the peace 

If any such assembly does not disperse m accoidance with 
the order of the magistrate or the police officer, any magistrate or 
officer in chaigc of a police station can proceed to dispeiv^e 
it by the application of force t The only safeguard 
against the emjiloyment of excessive military force is con- 
tained in the provision tliat m acting under the instrnc- 
trons from the magistrate the military officer, when called 
upon to disperse an assembly by military foice, “ shall 

use as little force, and do as little injiny to person and property, 
as may be consistent ivitli dispeisuig the assembly and arresting 
and detaining such persons 

Perhaps the most unsatisiactoiy piovisions of the chapter 
are inserted in section 132 vhich lays 
down that no piosecution against any 
person for any act purporting to be 

chapter shall lie in any ciimmal court 
sanction of the local Government § The 
officers, soldiers and policemen from cii- 
is sought to be strengthened by an ad- 

ditional clause providing that good faith on the pait of such 
persons shall exonerate them from all criminal liability Pro- 

ceedings cannot be instituted in any criminal comt against any 


Practical laiinnmty from 
legal liability enjoyed by 
officers 

done under this 
except with the 
immunity of the 
minal jurisdiction 


* 7 Bom 42 

I C/ Bom To’ Man , p 70, C P Pol Man , p 16 

; Sec 130 (2) Cr P C 

§ The power to disperse an unlawful assembly by force ns contemplated in the 
Code is not given to any poheeman below the rank of an officer in charge of a police 
station No sanction is, therefore, necessary for the prosecution of a policeman below 
that tank for finng on an unlawful assembly (60 Cal 325) Immunity from cml or 
onminal proceedings in respect of acts done under Chapter I of the B S T 0 Acti, 1032 
is guaranteed under sec 10 (cf S 4 of Indian Acii, No XXTV of 1032) The “ Local 
Government " shall now be read ns Ihe “ Proiintiil Qoiernmenf," an expression which 
has liocn defined in Schedule I to the Indian Laws Adaptation Order 
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ofiicei 01 soldiei of His Majesty’s Aimy save Avitli the sanction of 
tJic Goveinoi-Geiieial in Council 

All these sections show the maiked diffeience between the 
Indian law and the English law on the 
^TefecTive siibject Eiist, it IS clcai that theie is no 

piovision theicin making it imperative 
in law on the pait of the magistiate, oi of the commission 
ed officei in His Majesty’s Aim"^ in the absence of the magistiate, 
to give a warning to the mob oi the ciowd befoie lesoitmg to 
filing In England the piocednie is that wlicn the gnaidians of 
law and oidei aie faced iiitli an imlaMfiil assembly deteimined to 
disobey then oidcis, oi nitli an assembly nhich thieatens to 
turn into a iiotoiis and disoideily mob, the Eiot Act is lead out 
to them by way of warning and nsiially one hoiu is allowed to 
lapse befoic stiong measiiies aic adopted f It is onl} in emer- 
gencies that this legal icqiniemcnt may be ignoicd Secondly, 
in England no one shooting iindci oideis on such occasions is 
exempt fiom legal liability, both civil and ciiminal “Nothing 
m this Act contained,’’ one finds in the Mutiny Act, “ shall exempt 
01 be constiued to exempt anj ofificei oi soldiei vhatsoevei fiom 
the oidmaiy piocess of law ’’| “ When a soldiei is put on tiial 

on a chaige of ciime, obedience to snpeiioi oideis is not of itself 
a defence,’’ obseiwes a gieat constitutional aiithoiitj'' § Tins 
view is suppoited by the obseivations of Russell || made on tlie 
aiithoiity of Rex v Thomas 

The soldiei in England thus is not entitled to attack the 
supiemacy of the law If lelief in a ciiminal com t against 
excessive action on the pait of the soldiei is not seemed in a 
paiticulai case, oi if the lelief obtained is not, in the opinion of 
the aggiieved paity sufficient, then theie is the civil ^ourt where 
the paity concerned can go foi the puipose of claiming damages 
against the offending soldiei Mi Sastri, however, is piepaied 


♦Directions gs regards 1 ^arnulg, application of force, etc , are contained in certain 
Police manuals 

t Eeport of tbe Commissioners appointed to enquire mto and report on the con- 
duct of the troops in the Addton Colliery in 1893 
: I William Mary, C 6 s 8 
§ Dicey The Law of the Constitution, p 298 
I, Bussell Crimes and Misdemeanours (4th edition) , p 828 
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to dxempt the soldiei in India placed m such a position fiom 
civil liability He says “To icquiie Inm to be liable to militai 7 
duty and at the same time make him incui civil penalties, it 
seems to me, is to ask too much We lespectfully diftei fiom 
Mr Sastii and aie decisively of the opinion that no such undue 
privilege should be accoided to the soldiei Mi Sastri seems to 
look at the question fiom the point of view of the soldiei and not 
fiom the standpoint of the citizen and his fundamental lights 


It IS veiy difficult, if not almost impossible, to obtain any 
leliel against unnecessaiy and excessive vio- 
pi^eaur“LtioSc°" ^cncc wliicli may be used by the soldiei if in 

ciiminal pioseciitions the pievioiis sanction 
of the Goveinoi-Geneial in Council is deemed legally essential as 
at piesent We have it again on the authoiity of Mi Sastiit 
that “ the Goveinoi-Geneial has nevei once given this pie- 
vious sanction The same objection apjihes to the previous 
sanction of the local Government foi criminal pioceedmgs against 
executive oi police officeis undei them § 


Thiidly, excessive action is punishable by English comis of 
law even if such action is done in good faith 
m^Engia^d^* Dicey pomts out, foi example, that “ a sol- 

diei cannot any moie than a civihan avoid 
responsibility foi bieach of the law by pleading that he broke the 
law in l)07ia fide obedience to the oiders (say) of the Commandei- 
m-Chief He may, as it has been well said, be liable to be shot 
by a comt martial if he disobeys an order, and to be hanged by a 
judge and jury if he obeys it ”11 Good faith is no valid excuse in 
England foi unla'wful acts committed by soldiers oi executive or 
pohce officeis m dispeismg a crowd or in quelling distiubances 
and theie is no leason why similai officers in India should be 
specially piotected on the meie pietext of good faith 


* Sastn Kamala Lectnres (Cal Umveraity Publication) , p 70 
+ Ibid, p 71 

i Tbe Governor General in Council gave his sanction for legal proceedings against) a 
number of British soldiers of tbe Ring’s Liverpool Regiment who were alleged to have 
raided a village in tbe Central Provinces and committed assaults on tbe villagers 

S Cf tbe provisions of sec 271 of tbe 1035 India Act, sec 107 of Cr P C and 
sei lions 80 82 of tbe Civil Procedure Code 

II Dicey Law of tbe Constitution, p 299 
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III The Right to Pcnonal Ficcdom 

The light to peisonal fieeclom is a piiceless gift of popiilai 

Tiie MTit of habeas cor soveieigHtj and the iiile of law This right 
fus in England England IS based paitly on common law 

and paitly on statutes The subjects of the Ciown could not he de- 
tained by the police oi the executive except upon a criminal chaige 
01 conviction oi for a civil debt Any subject illegally impiisoned oi 
kept in detention was entitled to appeal to couits of the King’s 
Bench by what is widely known as the issue of a wnt of habeas 
coipns The wiit was issued as a mattei of couise, but it had 
ceitain mheient defects which subsequent events biought to light 
Eii&t the law did not make it incumbent upon the gaoler 
to make an immediate letmn thus giving him disci etion 
to wait foi a second wiit called an aims oi foi a thud called 
planes Secondly, the law did not make it cleai whether the 
7 /ui£ could be issued by the Coui’t of Common Pleas oi the Court of 
Exchequei oi by a single judge of the King’s Bench in vacation 
Peisisteut attempts weie made by the Ciown to defeat the 
right by maintaining that the “ special com- 
defeaf^tbe objecT^^^ mand of the King was a sufficient cause for 

commitment ” That point was discussed and 
aigued in Darnel’s case and it was held that the Petition of Eight 
gave no such pierogative to the Crown Puithei encioachment on 
this right was again attempted by the Ciovm Undei Chailes II 
Claiendou’s aibitiaiy conduct in having political defenders depoit- 
ed to distant and unknown places gave use to tlie movement foi 
a moie effective lemedy against executive lawlessness, and seveial 
Bills weie mtioduced into Parliament, but they failed to leceive 
the assent of the Lords which, in mattei s of legislation, had lU 
those days concmient jjoweis with the House of Commons Then 
came the celebiated case of Jenkes wlio liad been committeed foi 
a speech uiging the summoning of Pailiament 

Soon aftei, i c , in 1679 the Habeas Coipiis Acf”” was passed 

The H.be«» Corp„. Act ^ome of tile piovisioiis of tile Act were 

(1) That on complaint and lequest in wilt- 
ing by 01 on behalf of a peison, committed 


pus'ied in IbTS and 
position clmfied 


the 


<= 31 Car 11, c 2 
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Tncl cliaiged "Witli any ciime, (imlesK committed for treason or 
felony or as accessoiy to any felony, oi unless convicted oi charged 
ID execution of legal process), the Loid Ohancelloi or any of the 
judges m vacation must awaid a habeas coipiis letumahle Im- 
mediately befoic himself oi any othei judge On service of the 
wilt the prisoner had to be brought up before the court by the gaoler 
on whom the unit had been served The gaoler was required to 
state the true cause of commitment, and if the prisoner, 
in the opinion of the couit, was entitled to a bail he 
had to be ’ dischai ged within two days on giving security, 
(2) that the vnit was lequiied to be returned and the prison- 
er brought up within twenty days after service of the 
wilt, (3) that no person once discharged under the writ of habeas 
coipus could be recommitted for the same offence, (4) that persons 
committed for treason or felony might claim to be indicted in the 
next term or session or else be admitted to bail, unless the King’s 
vituesses could not then be produced, and if acquitted, oi not in- 
dicted and tried in the second term or session, had to be discharged, 

(5) that the vrit might be obtained from the 0011148 of ChanceiT, 
Exchequer, King’s Bench and Common Pleas and could not be 
denied under penalty of £ 500 foifeit to the jieison aggrieved, and 

(6) that, subject to certain exceptions, no inhabitant of England 
could be deported as a prisoner to Scotland, Ireland, Jersey, 
Guernsey or any places beyond the seas 

This Act left room for improvement It will be seen, for 
„ , , , , example, that it did not fix up the 

which subsaqnent Acts amount of the bail mentioned therein, that 

it did not provide safeguard against falsehood 
in the return and that it applied only to persons charged with 
criminal offences So far as the first defect was concerned, ^ it 
w'Hs removed by the Bill of Eights wdrich provides that “ excessive 
bail ought not to be required ” Under George III another Habeas 
Corpus Act was passed in 1816 * This Act extended the proce- 
duic of relief to persons imjrrisoned or committed on a civil matter 
It provided for the issue and return of the writ in vacation as w^ell 
as during term time Lastly, it empowered the Court to enquire 


* 66 Geo m, 0 100 
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into the tiutli oi lalsity of the statement made in any letuiu to 
a Aviit of habeas corpus In 1862 the thud Habeas Corpus Act^ 
was passed mtioducmg as it did ceitain new pimciples It 
pioMdes that no wiit of habeas co)pus should issue out of England 
to any pait of tlie Oiown’s possessions oi dominions whete theie is 
a couit authoiised to issue it Subject to that limitation, a wiit 
fiom a competent English Couit inns thioughout ihe whole 
Empiie It has, liowevei, been held that the lestiiction of the 
1862 Act cannot be used foi jiiei^entiug the issue of a wiit to the 
Secictaiy of State foi the Colonies in lespect of detention in a 
Biitish Poitectoiate of a native Chief imdei a local Oidmance t The 
Habeas Coipus Acts do not apply to Scotland wheie piotection is 
affoided by an Act of 1701 which has been supplemented by the 
Ciiminal Pioceduie (Scotland) Act of 1887 and the Bail (Scot- 
land) Act of 1888 


It IS suggested that “ the secuiities foi peisonal fieedom 

^ , f aie in England as complete as laws 

practically complete m call make them ” “ The right to its 

enjoyment,” obseives Piofessoi Dicey, 
” is absolutely acknowledged 4 fiuy invasion of the right 
entails eithei impiisonment oi fine upon the mong-doer, 
and any peison, whethei chaiged with ciime oi not, who 
IS even suspected to be wiongfully impiisoned, has, if 

there exists a single individual willing to exeit himself on the 
victim’s behalf, the ceitamty of having his case duly investigated, 
and, if he has been wionged, of recoveiing his fieedom ” But the 
foice of this argument has been consideiably weakened by the 
tiend of modem legislation as Professoi Dicey himself admits § 
Theie is, however, leluctance to mteifeie arbitiarily with perso- 
nal fieedom and with the oidmary pioceduie of judicial trial, |! 


25 &. 26 Vict , c 20 

f E r Crewe, SeLgome, Ex parte, (1910), 2KB 676 
t Dicey The Law of the Gonstitutlion, p 216 
§ Ibtd, Introduction, XXX’SUn XLimi 

(( Eegret was expressed by the Home Secretary in April, 1934, for interference by 
the Secretary, Scotland Yard, with the due course of judicial proceedings In 1924 the 
alleged mterference with the prosecution of a commumst led to the defeat of the 
Labour Government The Crown may tihrough the Attorney General stay proceedings m 
any cnmmal prosecution and perhaps also in civil suits by nolle prosequi at its discre- 
tion without calling upon the prosecutor to show cause 
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( altJioiigli it has been held that action by the executive in exeicise 
of the disci etionaiy powci vested in tliem by law is not ly 
iMl inconsistent with tlic inle of law But theie is 
no denying the fact that .sucli action lesultmg in the cuitailment 
of peisonal libeity is contiaiy to the spirit of the English laAV,t and 
that view was taken by Loul Shaiv in connection Awth a statutory 
legulation authoiising the executive to mipiison a naturalised citi- 
zen as a pel son of hostile oiigin and association Note should also 
be taken of the doctiine that an alien engaged during the wai in 
hostile activities against the Ciown in Ii eland is entitled to the same 
juotection m law as a Biitish subject,! and of the inteiesting case 
of Alt O’ Biien§ who was set at hbeity on application to a com- 
petent English Coiiit 

The Habeas Coipus Acts have invested the judiciary with the 
powei of cuibmg executive excesses and of snpeivising and 

' coiiti oiling admmistiative measuies designed to attack the personal 
liberty of the King’s subjects It may be that the jiidiciaiT iii 
England is not fiequently called upon to exeicise the jioweis con- 
ferred upon it The leason foi it is not that the judiciaiy has 
ceased to be vigilant oi watchful, but the reason is that 
the knowledge of the existence of the pov'ei tends to 
govern the conduct of the administiation and has had a 
sobeiing effect on its policy The authoiity of the judges 
has also curtailed in a substantial ineasuie the disci etionaiy 
powers of the Crown and its Mmisteis The Home 
Secietary cannot put persons, whom he consideis conspiratoi 
undei ariest, and he has no right to expel them fiom the countiy 
or fiom one pait of the country to anothei He has to jilace them 
on trial befoie a regulai couit of law The Piime Ministei’s affi- 
davit 01 the Home Secietaiy’s ceitificate that the arrest of a paifi- 
cular person oi persons is demanded and warranted by the 


■* Anson The Law and Cnstom of fhe Constilntion (edited Keith), Vol JT, 
rtJ I, p 296 

t B V Hallidaj Zndig, E\ parte, (1917), A C 260 
X Johnstone v Pedlar (1921), 2 A C 202 

5 E r Secretary of State for Home Affairs, O’Brien, Es parte (1923), 2 KB 861 
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r/ I’lofi'fihoi Kcilh H edilii.n of Aiisoii h 'I’lio LnA\ imd Cioloiii of llio Conmiliilion, 
Vol TT, Part I, p 302 

f 31 Geo m, c 5d, 41 Geo HI, c 01 
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junsdiciion iniist ))c l)joiig])i hefoic tlio couU io br do, -ill with .to- 
cordiiig to liuv Tlio TTigli Clnint might diioot hImi Hint a pcmon 
illegally oi impiopcily bojit iii dotoiilion iii jiiiblu; oi ])jnate cn^^todv 
within snob limits, must bo sot nl lihoit^ It w.is gnoii ])o\\oi 
fniiboi io flame inlcs fiom iimo to iimo to lognlatc Ibo pioccdiiio 
111 oases coming AMtbin the jimvum of tins section 

Mdie position to-day is not ibo same as it \\as until ]9‘2S, 
when the onginal baiv nas amended 

ri.e^ 0 l.l Inw n,non,lc<l m ^ndoi tbc old law tllC Pj CSldoilCV ITlgll 

Com Is' only bad ponci Io issue nuts 
ol habeas coipu'^ and then oidcis wcic valid M'ltlnn the limits of 
then oidinaiy oiiginnl civil jmisdictioiit nbcicasnndci ibe picsent 
section the powci to issue a TMit belongs to all High Gonits and 
tlieii ]iii isdiction oxionds to all vutffassiJ aieas | Again sec- 
tions 456-468, non lejioalod, g.ne Einojican Biilisli subjects coi- 
tain piivilcges wbieli woie denied ioBiitisb Indian subjects The 
icmcdy giiaiantced io tbc foimci nndci section 456 nas fai inoic 
extensive than that piovided ioi the lattei When any Emopeaii 
Biitifab subject, foi example, was milawfiiny detained in enstodv 
by any peison, such Emojican Biitish subject oi am pci son on 
Ins behalf might apply to the High Coiiit, liaMiig juiisdiction 
ovei such Emopean Biitisli subject in icspect of any offence 
committed by him at the place wlieic he was detained, oi to which 
he would be entitled to appeal fiom any conviction foi anv such 
offence, foi an oidei diiecting tbc peison detaining him to bung 
him befoie the competent High Couit and to abide by such ordei as 
it might pass So fai as Biitish India is concerned, the amend- 
ment of the law has now placed Euiopeaii and Indian Biitisli sub- 
jects on a base of equality § Theie is, howevei, still some discii- 
mmation maintained as between these two classes of subjects undei 
section 491 (A) This section conieis upon the High Gouits estab- 
lished by Letteis Patent the powei to issue wiits foi the benefit of 
Euiopean British subjects applicable to such tenitones as the 
Goveinoi-Geneial in Gouncil may specify As Woochoffe, 4 , 

* Calcutta, Bombay and Madras 
i 44 Cal 70, 40 Cal 62 

+ 43 M L J 820 Tlie writ of linhca's ror/jic: by statue non applies in areas 
CDvcred by tbe appellate criminal jurisdiction of any High Court 

§ Sections 456 68 are now incorporated in sections 491 and J91 A 
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Suggests, this section ivas nitciided to be efFective foi the piotec- 
tion of Eiiiopean Biitisli subjects outside Biitish India only 

The analysis of the law lefeiied to above indicates to some 
The writ of hniuit cor oxtoiit the uatiiie aiid extent of peisonal 
2tJrci.™s T’J,r,Bnn !>'’<!> ‘V eiijoyed by tbe people m India and 

the specific diiectious m which the lemedies 
defined ina"^ he sought foi Accoiding to WoodiofPe, J , “ the 
nndeil'^iug pimciple of eveiy such wiit and of pioceed- 
ings nndei this section is to ensiiie the piotection and 
well-being of peisons biought befoie the couit undei that wiit 
The law as stated in this section, however, leaves it entiiely to 
the disci etion of the couit whethei it should oi should not diiect 


the peison biought befoie it to be dealt with in accoidance with 
law The piinciple appeals to apply to all cases of detention 
The Muit of habeas coijms is a lemedy against unlaw- 
ful detention of a child fioip liis paieuts oi gnaidians oi 
of a maiiied woman fiom liei husband, it applies also to wiong- 
ful detention m mihtaiy custody and to a poison iiiegularlv 
committed foi extiadition In shoit, the wiit offeis specific 
lelief in all cases of wiongful depiivation of libeity It 
is not to be undei stood that the hbeity of peison is com- 
plete in this countiy It has been held that it was 
peifectly legal by Kegulation to depiive a subject of tiial 
by the oidmaiy couits t It is well-known that the writs 
issued undei the above law aie not available to persons arrest- 
ed and detained in execution of legal piocess, whatever that pro- 
cess may be and howevei revolting it may be to the fundamental 
conceptions of law and justice Nothing in the section applies ho 
peisons detained undei the Bengal State Prisoners Regulation of 
1818 (Repealed in part by Act XYI of 1874, amended by Act 
XII of 1891 and supplemented by Acts XXXIY of 1850 and m 
of 1858), Madias Regulation II of 1819 (Repealed in part by Acts 
XYI of 1874 and XII of 1876), Bombay Regulation XXY of 1827, 
(Repealed in pail by Acts III of 1858, XII of 1873 and XTT of 
1876, amended by Bombay Act III of 1886 and supplemented by 
Actb XXXr\^ of 1858), the State Piisoueis’ Act of 1850 and the 


* Woodroffe Ciiimual Procedure Code m Bnfcisli India, p 666 
t Bugga V The King (1P20, 47 Ind App , 128) 
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State Piisoneis’ Act of 1858 Nor does the law of haheds coipii^ 
apply to peisons airested or detained under what is called the 
Bengal Ciimmal LaM^ Act of 1932 as amended up to 1934 mIiicIi 
has established the pimciple of arrest without wan ant and deten- 
tion Muthout tiial and to those ndio aie restiamed under the Bengal 
Suppiession of Teiioiist Outiages Act of 1932 as amended up 
to 1934 and the lules made theieiindei unless it is held that these 
Bengal Acts and rules aie ultra vnes of the local legislatuie under 
sub-section (4) of Sec 80A of the Government of India Act ^ 


IV Safeguanls against social disahihties 

A chartei of fundamental rights is of little or no ^ahle 
unless it contains ample safeguards against nmneious social 
disabilities from which a consideiable body of the Indian people 
have been suffeiing foi centimes past The pecuhai ciicums- 
tances of the countiy lequiie them, although the sjiiead of educa 
tion IS appreciably bieakmg the bariieis of caste and untouchahi- 
htv In this connection the scheme submitted by Dr Ambedkar 
and Mr Siimvasan, to which reference has aheady been made, de- 
seives special attention 

Di Ambedkar and his colleague have stated on behalf of the 
, . . r depiessed classes that they are iirepared to 

fundamental righta not place themselves Under a ma]oiity lule m a 
adequate self-goveining India on ceitain conditions 

Those conditions aie equal citizenship, fiee enjoyment of equal 
lights, piotection against disci imination, adequate lepiesentatiou 
of the depiessed classes in the legislatuie and the sei vices and the 
executive Government,! iiiopei and effective safeguards for the 


* C/ pp 357 62, ^upra The question of validitj of these Ians loses much of its 
pmetical force from April, 1037, nhen the India Act of 1035 comes into operation with 
respect to the Provinces 

f The Poona Pact signed on September, 21, 1032, by Mahatma Gandhi, Dr 
Aiiibedl ar. Sir Toj Bahadur Sapru, Pandit Mohan Malaviya and other Hindu 

leaders declares (Clause 8) that “ there shall be no disabilities attaching to anyone on 
the ground of Ins being a member of the Depressed Classes in regard to any elections 
to local bodies or appointment to public services Every cndeaiour shall bo mode to 
scdire fair representation of the Depressed Classes in tlieso respects subject to such 
cdiKntion il (jnnlificalions ns mav be laid down for appointment to pnblio services" 
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piotectiou of miuoiity uiieiebts and the cieation of a. Special 
Depaitment foi tlie jinipose As ive have said, the de- 
piessed classes have been subjected to giave social wiongs nn- 
dei the Hindu polity In ceitain places they aie looked doun 
upon as imi tails who, accoiding to oithodox Hindu opinion, pol- 
lute watei by touching it and dcscciate temples bv enteiing them 
Thev aie tieated as something less than human beings boin, as it 
weie, to social bondage and to heiv the wood and diaw the water 
foi the benefit of the iippci classes Di Ambedkar and Mi 
Siinnasan aie light when they say that a meie statement of the 
fundamental lights in the constitution laying down equal citizen- 
ship and piomising enjoyment of equal lights constitutes no 
eflective lemedy against social injustice They piopose, theiefoie, 
that the declaiation of lights should be piotected by adequate 
pains and penalties foi inteifeience with the enjoyment of those 
lights By way of illustiation they lefei to the Civil 
Rights Piotection Acts of 1866 and 1875 passed in the United 
States of Ameiica* foi the pioteetion of tlie inteiests of the Negioes 
aftei then emancipation and suggest that the clause dealing with 
the mfiingement of citizenship lights in the USA law should 
also find place in the Government of India Act t 

They then proceed to point out ceitam difficulties which, they 
feai, aie likely to arise in connection with 
?he"depresi1f"i?es ficc enjoyment by the depiessed classes 

of the rights stated in the constitu- 
tion The fiist difficulty is the possibility of the appli- 
cation of open violence against them by the oithodox Hindus 
This feai, they themselves admit, is gioimdless inasmuch as they 
will have the protection of law The second difficulty arises 


* Cf pp 200 01, sicpra 

t The clause proposed to be incorporated in the constitnttion reads thus “ Who- 
ever denies to any person except for reasons by law applicable to peisons of all 
classes and regaidless of any previous condilaon of untouchability, the full enjoyment of 
any of the accommodations, advantages, facilities, roads, paths, streets, tanks, wells, 
and other watering places, public conveyances on land, air or water, theatres or otiier 
places of public amusements, resorts or convemences, whether they are dedicated to or 
maintained or licensed for the use of the public, shall be punished with imprisonment of 
cither description for a term which may extend to five years and shall also be liable 
to fine ” 
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Ijom economic (1c]icndciice ol ilic flopiesscd cIcIKscr upon the 
ca,ste Hindus av]io aie gcneially lioUci oil tlian tbe loimer 
Tlio lattci, it is pointed out, aie liable to use tbeir economic powei 
against tbe scbcdiilcd castes Apait fiom ojien violence and 
economic dependence, tbcic is anoilici ivcapon lai moic elTective 
and that is Avliat is called tlic social lioycott Di Ambedkar and 
Ml Simivasan tbink tliat “ tbe mctliod o( violence jiales awa^ 
beloio it, loi it bas tbe most lai-ieacbing and deadlv elTect ' 
They quote fiom tbe lepoit oJ a Committee appointed by tlie 
Bombay Govoinment in 1928 to cnqinie into tbe educational, 
economic and social conditions of tbe untoiiebablcs and of the 
aboiigmal tubes in tliat Piesidcncy and to iccommcnd measiues 
foi tbeii uplift In tbe opinion of tbe Committee, wbicli Hi 
Arabedkai and bis colleague sbaie, tbe social boycott “ is tbe 
more dangeions because it passes as a lawful method consistent 
with tbe tbeoi} of ficedom of contiact ” Tlicy bold tliat tbeie 
can be no fieedom of speech and action so essential to tbe advance- 
ment of tbe depiessed classes unless tins kind of tyianny of the 
ma]oiity is fiimly dealt Avitb We find them advocating that 
social bo'^cott should be made a cimimal offence punishable undci 
law They have suggested detailed legal piovisions in this legaid 
on tbe lines of tbe Buima Anti -Boycott Act, 1922 

Hi Ambedkai and Mi Simivasan point out that m oidci that 
„ , the inteicsts of the scheduled castes may 

Special provisionB pio 

posed to remove rbo not be iiGglectecl aiicl 'ifFecterl a 

difficuifiBB clause like Section 93 of the Biitish Noitli 

America Act should be incorpoiated in the Government of India 
Act making it obligatoiy upon the competent authoiities to make 
adequate piovisions foi the education, sanitation and othei matteis 
of social and political advancement of the depiessed classes,* 
and to specify measuies of lelief against possible violations 
of those safegnaids The pioceduial pait of the clause bj 
which oveiiiding poweis are jiioiiosed to be confeiied upon 
the Goveinoi-Geneial and the Secietaiy of State laises a 

The Poona Pact contfams a clause (Clause 9) which lavs down that ” in every 
Piovince out of educational grants an adequate sum shall be earmarked for providing edu 
cationel facilities to members of the Depressed Classes” By Sec 83 of tiie 1935 A> t 
special provisions have been made with respect to edncational grants for the benefit of 
the Anglo Indian and European comiiiumties 
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constitutional issue of gieat impoitance on winch theie is likely 
to be an acute cliffeience of opinion among politicians in view of 
India’s demand foi equality of status with the United 
Kingdom and the self-governing Dominions of the British 
Commonwealth It will be seen that the Statute of West- 
minstei passed amidst the Indian Kouud Table contiover- 
sies and paiticulaily piovisions of local legislation in at least one 
of the Dominions have left no disci etionaiy poweis in the hands of 
the Goveinoi-Geneial We thinlv that the position of India 
should be appioximated to that of the Dominions, as fai as possi- 
ble, in this mattei * 

As legal ds the pioposal foi the cieation of a special 
_ , . , depaitment to look aftei the lights and 

The proposal for a de ^ 

pressed classes depart lutciests of the depiCSSed claSSeS, it IS SUg- 

gested that the Mimstei in chaige should, 
like all othei Mimsteis, be held lesponsible to the legislature 
Wg do not see any logic m the statutoiy cieation of a new 
portfolio, paiticulaily when the advocates theieof aie of opinion 
that the Mimstei in chaige should be a membei of the Cabinet 
and be amenable to legislative contiol We think that 
a declaiation of rights witli adequate penalties foi offences is 
sufficient foi the purpose in view, and sueh declaration, as has 
aheady been emphasised, should find place m the constitution 
especially for the protection of the social, lehgious and linguistic 
lights of minoiities 

Theie has also been a demand for a chaitei of economic rights 
Ml Sastri discussed the subject in some detail in his Kamala Lec- 
tuies and laid undei contribution the Geiman eonstitution , and 
at the Indian Bound Table Confeiences also some spokesmen of 
labour dealt with the subject It is not necessaiy here to give an 
exhaustive table detailing the heads of lights,! oui 

* Of Chapter XVI, mfra 

j- The Congress formula accepted at the Karachi session held in Marcn, 
1931, deserves careful study The Congress declares that any constitution that 
m.iv be agreed to on its behalf should enable tifae Swaraj Government to provide “ funda 
mental rights of the people such as (a) freedom of association, (b) freedom of speech and 
Press, (c) freedom of conscience and free profession and practice of religion subject to 
public order and morabty, (d) no disability to attach to any jierson by reason of religion, 
caste or creed in regard to public employment, o&ce of power or honour and exercise of 

60 
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pill pose lias been to indicate in bioad outline the natuie of 
the fundamental lights and the method by which they may be 
piotected 


Conclusion 

His Majesty’s Government have objected to giving statutoiy 
expression to any large range of declaiations beaiing on funda- 
mental lights But they aie satisfied that certain provisions of 
this kind such, foi instance, as those dealing with peisonal libeity 
and lights of piopeity and eligibility of all subjects foi public 
offices legaidless of diffeiences of caste, religion, etc , can appio- 
pi lately, and should, find a place in the Constitution Act Thcv 
have pioposed also that when the Ehng will make a pionounce- 
ment inauguiatmg the new constitution His Majesty may be ad- 
vised that such a pronouncement might give expiession to some 
of the propositions which have been put forwaid at the Bound 
Table Confeiences in connection with a declaration of fundamentnl 
rights and which piove unsuitable for statutory enactment * 
Almost the same view has been taken by the Joint Parliament,)] v 
Committee, and wheie they have diffeicd fiom the White P.apci, 
the} liave been moie ciitical than the authois of that document 
about the utility of a declaiation of fundamental lights t 

The aigiiments adduced by Loid Linlithgow and his 
colleagues against a statutoiy declaiation of 
Scf !rtbo 1935 rr weic anticipated by Sii P S Sivas- 

wamy Aiyei and have alieady been answeicd 
in these pages Now, a series of piohibitions aie embodied in 


svn'v trade or celling, (c) equal rights to nil citirens of access to and use of public roads 
public -wells and all other places of public resort, and (f) the right to keep and hear arms in 
acciirdancc with regulations made in that behalf and such reservations ns may be re 
qiiirid for public safety ” The resolution contains 19 other items covering a v ide 
ringe and variety of subjects The jralinrajah of Traanneore's Proclamation of November, 
P*' , throwing ojicn all Government controlled temples ofTcrs a solution -which must ,n 
cmri;.’, bopo In the eomjiaign against social injustice, however, public temples must be 
fli«tiniruish d from private jdifes of worship It is not proper to interfere by legislation 
f'r other 1-0 with freedom of private worship 

' While Pap- r i>ara /t of the Introduction 
' I P C P.eport, paras ICG A, 307 
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Sections 208-300 of the Go\ eminent of India Act, 1935, 
\\liich Piofcs^oi Ivcitli intcipicts ns taking the place of 
a dedal ation of lights as contemjilatcd in the pcisistcnt 
Indian demand in tliat lidialf at the Hound Table Con- 
fci cnees Piohihitions aic also cited in Section 111, hut 
the giounds specified in Section 298 aic lestiictcd as compaicd with 
tliosc in Section 111 Tlic piotcction as icgaids peisonal law 
and custom of a connnunih sought to be piovidcd in clause (h) 
of suh-scction (2) of Section 298 m in a huge mcasuic undcimined 
by the pioMsions in section 301 of the Act icpeahng Section 18 
of the East India Comp.inv Act, 1780, and Section 12 of 
the East India Act, 1797, \\hich contained saMiigs for native hnv 
and custom The icjical is unfoitunate, and if the iclevant sections 
veie “obsolete,” tlieic vas no giound foi laising a contiovcisy by 
lepeal of the saMiigs If tluA wcic not “obsolete,” the piotection 
now vithdiawn is adniittedl^ unjust to the communities conccin- 
ed Eoi does the eijualit} of tieatment in icspcct of public ap- 
jiointnients seem to he efTeclnc in view of siili-section (3) of Sec- 
tion 298 vhicli idles on tlic special lesponsihihtics of the Govei- 
nor-Geneial and the Govei 1101 1 foi safegiiaiding the mteiests 
of mmoiitics Sucli icsponsibiiities may be necessaiy in India’s 
picsent ciicumstanccs and liaMiig legaid to the inefficiency of cer- 
tain minoiiG coinimmities, but doubt may be entei tamed as to 
wlietbei in law they do not deiogate fiom tlic geneial piotection 
embodied in the Act It is not quite collect to asseit, as Piofessor 
Keith does, I that the piovisions in these sections aie analogous to 
dcclaiations of fundamental iiglits in then scope, bearings and 
incidence 

It appeals that two consideiations have weighed with 
Paihament and His Majesty’s Government in the United King- 
dom in lejecting the Indian demand in that behalf Piist, it was 
appiehended that statutoiy declaiations of lights would affect the 
position of the Indian Piinces vis-a-vis their subjects who are 
more oi less subject to personal and despotic lule and not to the 
lule of law To that the answ^ei is that savings could have been 

* Cf clause (b) of sub section (1) of Sec 111 and sub section (1) of Sec 298 

t Ss 12 & 62 

X A Constitutional History of India, p 383 
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iBseited foi the Princes and furthei that theie was no reason to 
make that concession to them in view of then pioposed entiy 
into the Indian federation Secondly, the fear was entertained 
contrary to their own doctime tliat declaiations of rights were not 
legally enforceable, that they would by implication vest power m the 
competent couits to pionounce upon the validity or constitution- 
ality of laws and administrative measuies The United States 
Supreme Couit’s overruling of Federal and State laws peihaps 
served as a warning to the authois of the 3935 India Act. 

The position taken up by His Majesty’s Government 
and the Joint Paihamentary Committee 
piedger^^ broken piovisions of the 1935 India 

Act do not take us very far, for al- 

leady some of these piovisions have been incorpoiated in 

statutes, e g , the law relating to the writ of habeas 

corpus and eligibility for public offices Moreovei, Eoyal 

proclamations issued fiom time to time have given expression to 
many of these propositions in clear and definite language But 
it IS widely believed that the recoid of the British administration 
m India does not show that the sentiments expressed in the pro- 
clamations have been followed up in actual woiking and that the 
statutoiy provisions in this lespect have been scrupulously ob- 
seived By section 87 of the Chaitei Act of 1833 it was provided 
that no native or natural-born subject of the Crown resident lu 
India should, by reason only of his lehgion, place of birth, descent, 
coloui, or any of them, be disqualified foi any place oi office 
in the Company’s service The same fine sentiment was 
expressed in the Pioclamation of 1858 But as Profes- 
sor Keith points out,* it was not of practical import- 
ance, foi nothing was done, despite the views of high authonties, 
until at a veiy late stage, to remove the relevant section of the Act 
of 1793, which reserved public offices worth ovei £ 500 a year for 
covenanted servants The office of Executive Councillors of the 
Governoi -General and the Governor’s Councils was thrown open 
to Indians only on the maugmation of the Moiley-Minto Constitu- 


* A ConshtutSonal History of India, p 186 
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tioiial Beforras in 1909/ and only in one case lias up to the present 
moment an Indian been aiipointcd to a Piovincial Governoiship 
It IS tiiic that all the piopositions wbicli have been put foiwaid foi 
iriseition in the Act will not be legall}' enfoiceable, but, as we 
ba\e said, uhetbei justiciable oi not, tlie piovisions which may 
be incorpoiated in the Constitution aic likely to give them an 
autlioiity and pci haps a sanction uhich tlic existing arrangements 
seem to lack 


Nofc King Edunnl Vll's opposition to tlio nppointinenl of nn Indian in tlio 
Viicioj 8 Cabinet, a \ic\\ \\Iiicli King George V sbared as Trincc of Wales TIio King 
ViCldcd to the Cabinet ^\llIcb unaniiiiouuh urged acceptance of Lord Morlcy’s 2 >ropo 8 al to 
apjwint Mr Binlia (afterwards the first B iron Sinba of Eaipiir), but Hie Majesty 
de.ired that liiB protest sbonld remain on record (Lee Edward VII, u 285 89 ) 


( 



GHAPTEE XIV, 


The Pbobleji of Communae Eeprbsentation 


The Moslem case for 
separate representation 


No question lias given use in India to a moie acute and bitter 
contioveisy than the pioblem of electoiates 
and communal ie23iesentation A considei- 
able body of Mabomedan opinion has ex- 
piessed itself stiongly and unequivocally m favoui of sepaiate elec- 
loial registeis and it is backed geneially by the Euiopean commu- 
nity and by a ceitain section of wbat aie called the depiessed class- 
es Hindu opinion is against it as also that section of Mabomedan 
opinion wbicb has identified itself Mutb tbe Indian National Con- 
giess As we have shown in a jjieceding cbaptei,"* Mabomedans 
as a class insist upon sepaiate electoiates, weigbtage in those 
provinces wbeie they aie in a minoiity and a statutoiy majoiity in 
those provinces wbeie they foim the majority They base tlien 
claims on their historical past and on the piomises and j^ledges 
held out fiom time to time by British and Indian statesmen 
They lecall with piide the gieat pait they have played in the 
histoiy of the country and aie anxious that adequate provision 
should be made in the constitution foi lejiiesentation of then 
mteiests m the legislatuies adequate to then numeiical stieiigth 
and commensurate with their past lecords They feel that undei 
a system of joint electorates their mteiests, political, economic 
linguistic and cultural, aie bound to suffei on account of the 
numerical stiength of the Hindus and the lattei’s advantageous 
position m the economic spheie and social polity 

Theie is no doubt that on various occasions British 
„ statesmen have assuied Mabomedans that 

Early promises to Mos t i n i l 

lems made by Bntish then iiitciests would be piopciiy satc- 
statesmen guaidcd m the constitution Loid Kim- 

berley, for instance, speaking on the India Councils Bill, 
1892, in the House of Loids stated “It has been found 


* Chapter XTI , supra 
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in tins countiy not very easy to piotect the inteiests of 
minoiities by any contiivance that can be devised, but 
tbeie must be found some mode m India of seeing that minorities, 
such as the impoitant body of Mahomedans who are frequentlv 
in a mmoiity in paits of that countiy aie fully lepiesented ” 
Theie was, howevei, no piovision made foi communal representa- 
tion in the Councils Act of 1892 But Mi Cuizon (aftei wards 
Loid Cuizon) refenmg to clause of the Councils Bill expiessed 
the view that it would “ afford the means by which ie 2 Diesentatives 
of the most impoitant sections of native society may be ajipointed 
to the Councils ”t 

In 1906 an All-India Moslem deputation led by His Highne^=< 
the Aga Khan waited upon Loid Minto, who was then the Gover- 
nor-General of India, to lepiesent the Moslem demands In reply 
to the addiess piesented to his loidship, the Viceroy made the 
following announcement f 

“ The pith of your addiess, as I uuderstand it, is a claiin that under 
any system of lepiesentation, whethei it affects a Munici- 
pality or a District Boaid or a Legislative Council, in which it 
is proposed to mtioduce or inciease an electoral oigamsation, 
the Mushm community should be represented as a commu- 
nity You may point out that in many cases electoral bodies 
as now constituted cannot be expected to letum a Muslim 
candidate, and that if by chance they did so, it could only be 
at the sacrifice of such a candidate’s views to those of a 
majority opposed to his community whom he would m no 
way represent, and you justly claim that your position should 
be estimated, not only on youi numeiical stiength, but in 
respect to the political importance of your commumty and 
the service it has rendered to the Empire ” 

Loid Mmto, however, was caieful at the same time to sound a 
note of warning to the deputation, for in explaining his position 


* ‘ ‘ The Governor General in Council may from time to time with the approval cf 
the Secretary of State in Council make such regulations as to the conditions under -which 
such nominations (that is the nomination of additional members) , or any of them tliall 
be made by the Governor General, Governors and Lieutenant Governors reipectively, and 
shall prescribe the manner in which such regulations should be earned into effect ” 

t Keith Speeches and Documents on Indian Policy (Oxford University Press), \ oJ 

U ( 1868 iyai) 

+ Speeches by the Earl of Mmto, 1905 10, pp 66 70, 
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lie ppolvc tlnis ' “ Please do not mi snndci stand me. T make r 
attempt to indicate by Mliat means tlie leprescntation of con 
munitiCH can be obtained " 

Lord Minto’s K'jily to the Muslim deputation ivns reaffirmc 
in Die Goveinnicnt of India letter P( 


The Go\ornmcnt of Tnuin 

Ocspni'cii rmpjwiB Kopn 2:3310-17 dated tbe 24t)) of Au{,nist, 1901 
rate oicciornirq luldicsscd lo tlic local GovcinmcnK Tl 

Gmtinment of India suf^gested foi consideration of thos 
Goveinments the adoption of tbe lollowing nicasuies Fust, ii 
addition to the small numbei of Mahomcdaiis avIio wight be abl 
to scenic election in the oidmaiy maniici, it was desiiablc in eac 
of tbe Councils to assign a ceilain numbei of seats to b 
filled exclusively b^ Mabomedans Secondly, for the puipose a 
filling tbe other scats oi a piopoition of them, sjiecial Mabnmcdar 
elcctoiatcs might be constituted 

A ycai latei, i c , m Octobci, 1908 Loid Minto’s GoA^ern 
ment sent a despatch to tlie Sccictaiy of Stale on tlie subject o 
Indian constitutional lefoims f As icgaids icpiescntation o: 
communal mteicsts in legislative bodies, tbe despatch tiaced tli 
histoi) of tbe question and quoted extensively fioni tlie observa 
tioiis of Loid MacDonald, Loid Duffeiin, Loid Kimbciley, Mi 
Gl.idstone, Sii "William Plowden and Sii Eicbaid Temple, wIk 
emphasised at one tunc oi otlici the diveisities of laces, leligion: 
and pill suits in India and spoke in some foim oi otbei in faiwii o 
sepaiate lepiesentation of minoiities It lefeiied also to tbe view; 
expiessed by the local Goveinments on tbe subject and pointed out 
that in tbe judgment of the Goi^einment of India tbe papers sub 
mitted by those Goveiimients boie out to tbe fullest extent 
tbe conclusion that " lepiesentation by classes and mteiests is tbe 
onlv practical method of embodying tbe elective piinciple in the 
constitution of Indian Legislatn^e Councils ” 

Tbe late Mi Gokbale agieed substantially ivitb tbe vieivs 
of tbe Goveininent of India on the question 
^ Miishm lepieseiitation Speaking fiom 

Ills place in tbe Impel lal Legislative Council 


P Mukherjee Indian Constitutional Documents, Vol I, p 266 
I Parliamentary Papers (Asotts and Papers), Adv sory and Legislative Councils, 
Yol LXXVI, Part I, 1908. pp 33 37 
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on Mai oil 29, 1909, he obseiTed “1 think the most reasonable 
plan IS first to throw open a substantial minimum of seats to 
election on a teiiitoiial basis in which all qualified to vote should 
take part without distmction of race or creed And then supple- 
mentary elections should be held foi mmoiities which numerically 
01 otherwise are impoidant enough to need special representation, 
and this^ should be confined to members of minorities only 

In Januar-y 1909, the late Mi Ameei Ah led a deputation of 
Mahomedans and introduced it to Lord 
^ gestnre to couTse of the addiGss, 

the dejiutation repeated the demands made 
three yeais ago bv His Highness the Aga Khan The Secretary 
of State m replr refen ed to his despatch and said 

“ The aim of the Government and jours is identical — that there 
shall be “ adequate, real and genuine lulahomedan representa- 
tion ” Kovr vrhere is the difference betvreen us’ The 
machmerv vre commended, you do not think po==ible "^Tiat 
machinerv’ Mixed electoral colleges Well, a= I have 
told you the language of the despatch does not in=i=t upon a 
mixed elecroral college It would he no departure in =uh=- 
tance from the purpo=e oi our cugge^-tion that there «=hould be 
a separate iMahomedan electorate — an electorate cxclusteclj 
ilahomedan ' 

Speaking on the India Councils Bill 1909. in the Hou-e of 
Lords in Kebruary of the ^me year Lord ^lorley in ana1y~ing 
the Muslim demand observed 







- . 
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Those two demands we are quite leady and mtend to mfet 
in full There is a third demand that, if there 13 a 
Hmdu on the Viceroy’s Executive Council there should 
be two Indian membeis of the Viceroy’s Council and that 
one should be a Mahomedan Well, as I told them and as I 
now tell youi loidships, I see no chance whatevei of meeting 
their views m that way to any extent at all ”* 

On the second leading of the same Bill in the House of 
Commons Mi Asquith (aftei wards the 
i^dian^^tory Eail of Oxfoid and Asquith) made the 

position of His Majesty’s Groveinment 
peifectly clear He said 

“ Undoubtedly theie will be a separate register for Muslims To us 
here at first sight it looks an objectionable thmg because it 
discnmmates between people and segregates them mto classes 
on the basis of rehgious cieeds I do not think that is a veiy 
formidable objection The distmction between Muslims and 
Hindus IS not meiely rehgious, but it cuts deep doivn not only 
into the tradition and historic past but into the habits and 
social customs of the people 


Thus His Highness the Aga Khan and Mi Ameei Ah won 
„ , the day The India Councils Act, 1909, 

The Bystem of communal t t i i 

electorates adopted in laid dowH that the additional membeis 

of the Councils of the Goveinoi-Geneial, 
Goveinois and Lieutenant-Governois of the provinces, instead 
of being all nominated in a manner piovided by the 
Indian Councils Acts of 1861-91, should “include members Ro 
nominated and also membeis elected in accordance with legula- 
tions made under this Act ’’ ^ Kegulations were 

made and issued by the Goveinoi-Geneial on November 15, 1909, 


* Keith Speeches and DocumentB on Indian Policy, Vol II (Oxford University), 
pp 02 93 Parhamentary Hebates — Lords, 1909, Vol I 

I P Mukherjee Indian Constitutional Docnments, Vol I, p 348 Parliamentary 
Debates (Official Report) Commons, 1909, Vol m, pp 629 37 

t “ The additional members of the Councils for the purpose of makmg laws and 
regulations (hereinafter referred to as Legislative Councils) of the Governor General and 
of the Governors, and the members of the legislative Councils already constituted, or 
which may hereafter be constituted, of the several Lieutenant Governors of Provinces, 
instead of being all nommatcd by the Governor General, Governor or Lieutenant Governor 
in a manner provided by the Indian Councils Acta, 18G1 and 1892, shall mclude mcinbors 
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by which the Mahomedans weie given separate lepiesen- 
tation Those legiilations weie subsequently amended dm mg 
the peiiod 1912-1913, but the piovision foi communal lepiesen- 
tat] on was thioughout letamed 

The next stage of constitutional development in this country 
was a peiiod of exceptional interest and ex- 

The penod between 1009 ^ ^ 

and 1919 is one of excep citement It coveis approximately ten 

tional interest ^ lAi-r 

yeais dating iiom the (Jouncils A.ct oi 
1909 down to 1919 when dyaichy was proposed to be 
installed in the pi evinces and the Cential legislature to 
be enlaiged and its poweis and functions extended under 
the Government of India Act Dining this period the 
partition of Bengal was annulled healing the wound fiom which 
Bengal had suffeied foi a number of yeais, the Great European 
War bioke out leading as it did to a seaiching of hearts among 
individual politicians and nations and giving rise in the trenches 
to new hopes and aspiiations, the conception of imperial umty 
leceived a new orientation and the nations of the woild weie 
sought to be bi ought into closei contact with one another by the 
foundation of the League of Nations at Geneva India made a 
striking lesponse by contiibutions in men and money to the Em- 
piie’s call foi the defence of the lights of men and of nations 
The lesponse was giacioiisly recognised by His Majesty’s 
Government and statements weie made m Pailiament and 
outside piomismg hei a laige measuie of self-government 
The talk of constitutional leforms was in the air and 
politicians weie busy homologating and hammering out specific 
pioposals for constitutional development 

It was at this time that the late Mi Gokhale submitted a 
scheme which has been called his Last 
Will and^Testemenr'^®^ Will and Political Testament in which the 

pioblem of constitutional lefoims was dis- 
cussed in bioad outline Mi Gokhale appioved of the pimciples 
of communal repiesentation in the legislatuie and obseived that 


so nominated and also members elected in accordance with regulations made under this 
Act, and references in those Acts to the members so nommated and their nomination shall 
bo construed as including references to the members so elected and their elections 
[Edward VLL, Chapter IV, Section I (1)] 
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theie would be the special lexMeseutation of Mahomedans and 
heie and theie a membei may have to be given to communities 
like the Lingayats v^heie they are strong Mr Gokhale’s 
scheme was followed up in Octobei, 1916, by the memorandum of 
19 elected membei s of the Impeiial Legislative Council It em- 
phasised that “ the franchise should be broadened and extended 
diiectly to the people, Mahomedans oi Hindus, wheievei they are 
in a minority, being given piopei and adequate lepresentation, 
having legard to their numeiical strengtli and position ” 

We then come to the Congiess-League agieement of Decern- 
bei, 1916, populaily known as the Lucknow 
Pact of League < ‘ adequate pro\ i- 

sion should be made foi the lepresentation 
ol impoitant minorities by election, and that the Mahomedans 
should be lepresented by special electoiates on the Pi ovincial 
Legislative Council ” Thus for the hist time communal re- 
piesentation through sepaiate electoiates was accepted m a joint 
Hmdu-Moslem foimula The scheme pioposed for Mahomedan 
1 epresentation was as follows 


Punjab One half of the Indian elected membeis 

United Pio- 


Vinces 

30 per cent 

Do 

Do 

Do 

Bengal 

40 per cent 

Do 

Do 

Do 

Bebar 

26 per cent 

Do 

Do 

Do 

Central 

Provinces 

15 per cent 

Do 

Do 

Do 

Madras 

16 pel cent 

Do 

Do 

Do 

Bombay 

One-tbird 

Do 

Do 

Do 


It IS deal that so fai as Bengal and the Punjab weie concern- 
ed, Mahomedan lepiesentation as proposed 
S'uioXpfnaTSuwir ^0^ adequate to then numerical strength 

and that that fact did not pievent the Maho- 
medans fiom signing the pact t It should be noted further 


Kcitb Spcccbcs and Documents on Indian Policj , Vol II, pp 122 23 
i Tlio Lncknoiv pact ivas passed at the Slst session of tbe Indian National Con- 
gress held at Luclmoiv in December, lOlG, and adopted by tlie All India Moslem League 
at its meeting bold in tbe same place that year 
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that the arrangement in the scheme was that “ Mabomedans 
shall not participate in any of the othei elections to the Legislative 
Councils ” But it was stated also that “ no Bill, nor any clause 
thereof, nor a resolution intioduced by a non-of&cial member 
affecting one oi the other community, which question is to be 
determined by the membeis of that commumty in the Legislative 
Council concerned, shall be proceeded with, if thiee-fourths of 
the members of that community in the paiticular Council, Imperial 
01 Piovincial, oppose the Bill oi any clause thereof or the lesolu- 
tion ” It was lecommended fuither that “ the members of 
Councils should be elected driectly by the people on as bioad a 
fianchise as jiossible ” theieby anticipating, if lather vaguely, 
the much canvassed scheme of adult suffrage 

With regard to the Imperral Legrslatrve Coimcil the pact 
suggested 

(1) That rts strength should be 150, 

(2) that four-fifths of the members should be elected, and 

(3) that the franchise for the Imperial Legislative Council 

should be widened, as far as possible, on the hnes of 
the Mahomedan electorates, and the elected mem- 
bers of Provrncral Legislative Councils should also 
form an electorate for the return of members to the 
Imperial Legislative Council 

The histoiy of the problem now brings us to the joint report 
signed by the late Mr Montagu and Lord 
Ghelmsford The distinguished authors dis- 
cussed the question of separate electorates at 
considerable length m their report They observed 

“ The Mahomedans regard separate representation and communal 
electorates as their only adequate safeguards But apart 
from a pledge which we must honour untd we are released 
from it, we are bound to see that the commumty secures pro- 
per representation m the new Councils How can we say to 
them that we regard the decision of 1909 as mistaken, that its 
retention is mcompatible with progress towards responsible 
government, that its reversal will eventually be to their bene* 
fit, and that for these reasons we have decided to go back on 
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it? Much as we regret the necessity, we are convinced that 
so fai as the Mahomedans at all events are concerned, the 
present system must be maintained imtil conditions alter, even 
at the price of slower pi ogress towards the lealisation of a com- 
mon citizenship But we can see no reason to set up com 
munal repiesentation foi Mahomedans in any piovince where 
they fonn a majority of the voteis ”* 

It is not difficult to deduce certain conclusions fiom the views 
impbcations of the recom expressed by the late Mr Montagu and Loid 

and M Chelmsford It is cleai that, accoidmg to 
Chelmsford them, the perpetuation of communal repre- 

sentation by sepal ate electoral registeis is inimical to the growth 
and development of a common nationality As a matter of fact, 
they admitted that the “ history of self-government among nations 
who developed it and spiead it throughout the w^orld is decisively 
against the admission by the State of any divided allegiance, 
against the State ananging its members in any way w^lnch em 
com ages them to think of themselves primarily as citizens of any 
smaller unit than itself ”t Again they pointed out that a 
“ minority which is given special lepresentation owing to its 
weak and backward state is positively encouraged to settle down 
into a feeling of satisfied security and that the give and take 
which IS the essence of political life is lacking At the same 
time they observed that ‘ ‘ the Mahomedans were given special re- 
piesentation with separate electorates in 1909,” that ” the 
Hindus’ acquiescence is embodied in the present agreement be- 
tween the political leadeis of the two communities” and that “the 
Mahomedans legaid these as settled facts ” But the pint 
authois, it must be clearly understood, recommended the adoption 
of separate electorates with reluctance and that as a transitional 
measuie What is much moie important in this connection is, 
howevei, the definite statement made by them that m provinces 
where the Mahomedan voters are in the majority they shoidd 
have no separate representation 


The Montford Report, parn 231 
I Ibid, para 228 
3; Ibid, para 230 
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That Loid Chelmsfoid was oi3j)osed to communal lepieseuta- 
, , , , , , tion by means of sepaiate electorates is 

Lord Chelmsford donbls i .1 ■ i 

the utility of separn'o cleai fi om tlie spcecJi that he made in open* * * § 
eiectorafes Impel lal Legislative Ooimcil m 

Sefifembei, 1918 Refciniig to tlic Moiitagii-Chelmsfoid Repoit 
bis loidslnp said 


“ We inslied indeed to innke it clcai that in oui opinion communal 
electorates \ieie to be depiecated But it was m the 
mam to the method of secinmg communal lepiesentation hy 
communal electorates that ue took exception, and not to com- 
munal lejii csentation itself I am most anxious that the 

fullest lepiesentation should he seemed to the vaiious classes 
and communities in India , but I am fiankly doubtful myself 
w bethel the best method foi seeming that representation is 
thiough a system of sepaiate electoiates ” 


The subject came up befoie the Joint Committee of both 
Houses of Pailiament appointed to considei 
The Joint Pariiniuentary the Goveinment of Iiidia Bill The Com- 

"of pro^rt.onai pioposed that m the Madras Piesi- 

representahon dency* the noii-Bialimins should be given, 

thiough sepaiate lepiesentation, leseiva- 
tion of seats, that similai tieatment should be accoided to 
the Maihattas of the Bombay Piesidencyt and that the recom- 
mendation of the Fianchise Committee in lespect of pioportionate 
representation of Mahomedans, based on the Lucknow Pact, should 
be accepted | Loid Selboine and Ins colleagues fuithei obseiAed 
that “the pimciple of piopoitional lepresentation may be found 
to be particulaily applicable to the ciicumstances of India,” and 
they lecommended that the question should be fully exploied “so 
that theie may be mateiial foi considei ation by the Statutory 
Commission when it sits at the end of ten yeais ”§ 



* Report of the Joint Select Committee, cl 7 (c) 

t Ibtd, cl 7 (d) 

tCl 7 (m) 

§ Cl 7 
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Ellies weie tlieieaftei made under the Government of India 
Act piovidmg communal leprcsentation by means of sepaiate 
slectoiates both foi the piovmces and the Cential legislatuie In 
1922 communal electoiates weie finally appioved by Paihament 
foi Indians, Anglo-Indians and Europeans in Biiima 

The mattei also came up befoie the Miiddiman Enquiry Com- 
mittee m 1924 The majoiity of the Com- 
rhe Muddiman Refortns mittoo expressed the view that the abolition 
”of of any special communal electoiates was 
separate electorates quite impi acticable and that they were not 

theiefoie piepaied to lecommend the subs- 
titution in whole oi in pait of leseivation of seats foi sepaiate 
?lectorates The minoiity substantially agieed with then col- 
leagues and pointed out that “in the piesent conditions it is un- 
avoidable that due legaid must be paid to communal mteiests and 
that they should be adequately safeguaided by piovisions in the 
constitution 


Aftei the intiodiiction of the Eeforms Act in 1919, some of 

s««,= ioc.1 Acts .cc.pl tile piovmces, namely Bengal, Bombay the 
the principle of communal United Provinces and Assam passed Acts 

representation , ^ 

introducing communal lepiesentation into 
public bodies In this connection the United Piovmces 
Distiict Boards Act, 1922, and the Bombay Municipal Act, 3920, 
may he cited as instances in point It may be noted also that the 
late Sii Suren dianath Banerjea was the author of the Calcutta 
Municipal Actf and Pandit Jagat Naiayan of the Distiict Boaids 
Act of the Umted Piovmces 


Now we come to the famous Pact known as the Bengal Pact 
-KIT n ty > -D 1 of 1923, foi which the late Mi C E Das 

Pact makes concessions was icspoiisible As its iiamc implies, it was 
to Mahomedans intended foi Bengal only, and was adopt^^d 

at a meeting of the Swaiajists at Calcutta held on the 16th and 
17th of December, 1923 The agieement was put in the form of 


* Mnddiman Enquiry CJommittee Report, pp 178-79 

f For nine years the Mahomedans ivere elected tb the Calcutta Corporation through 
separate electorates Atl present they have reservation of seats but no separate electorates 
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a lesoliition which was piefaced by what may be called a pieamble 
m Minch it Avas stated that “ m oidei to establish leal foundation 
of self-govGinment in tins piovince it is iiecessaiv to hung about 
a pact betMcen the Hindus and the Mahomedaiis of Bengal deal- 
ing Avitli the lights of each community Mdien the foundation of 
scJf-goA^einnient is seemed ” It Avas a compiehensiA^e lesolution 
dividing itself as it did into foiii paits Avith minoi sub-dmsions 
Clause (c) of the agiccmciit deals AAuth the distiibiition of Govein- 
ni cut posts and Clause (d) AAith icligioiis toleiation, paiticiilai le- 
gaid being had to the questions of coAv-killiiig foi icligious puiposes 
and music bcfoie mosque — subjects Avitli AA'hich aac aie not diiecth'^ 
conceined heie But Clauses (a) and (h) aic impoitant foi oui 
pin pose The foimei pioAudes that “ lepiesentation in the 
Bengal Legislatne Council be on the population basis with sepaiate 
electoiates, subject to such adjustments as may be necessary, by 
the All-India Hmdii-Muslim Pact and b}’^ the Khilafat and the 
Congiess ” The lattei clause uiges that “ lejnesentation to local 
bodies to be in the piopoitioii of sixty to foit-^ in eA^ery distiict — 
sixtv to the community aaIiicIi is in a majoiity, and forty to the 
minoiity Thus in a distiict Aidieie the Mahomedans are in the 
majoiity they aauII get sixty pei cent Similaily, AAdieie the Hindus 
are in the majoiity they aie to get sixty pei cent and the Mabo- 
medans foity pei cent The question as to Aidiethei theie should 
be sepaiate oi mixed electoiates is postponed foi the piesent to 
ascertain the AuevA^s of both the communities 

It Mull be seen that Mi Das committed himself to 

The Pact vehemently Sepaiate electoiates SO fai as the Bengal 

attacked in the Hindu Coimcil AA^as concemed but left the question 
Pr688 

of electoiates foi local bodies to be decided 
subsequently by the two commumties conceined As legaida 
projioitional lepiesentation in local bodies, it was also subject to 
fuithei consideiation by the Hindus and the Mahomedans The 
foimula legal ding the Bengal Council was tentative inasmuch as 
piovision for readjustment by an All-India Hindu Moslem Pact 
and by the Khilafat and tlie Congiess was cleBmtely made The 


* Mitra The Indian Quarterly Register, 1924, A'^ol I, pp 63-64 


52 
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Bengal Pact, however, was subjected to bitter criticism in the 
nationalist Pi ess and practically repudiated hy the Congress 

It IS worth quoting from a speech of Lord Iiwin on the sub- 
ject of communal lepiesentation In leplymg to an address pie- 
sented to him by Mussalmans at Poona in 1926, his loidsliip 
said 


The question of communal representation about which you have 

expressed anxiety is of gieat complexity This 

Lord Irwin’s plea for spint (mutual toleration and good-wiU) will be 

mntnal toleration and , i.r i 

goodwill foimd to be a better and more lasting solvent for the 

present discord than any artificial methods of le- 
presentation , but until we can reach this state communal 
representation in some form is likely to be necessary and it 
IS possible that a substantial modification of it must largely 
depend upon the general consent of all communities ” 

Pei haps the only plausible aigument that has ever been ad- 
duced in favour of the division of electorates 
thf commimai basis is to be found in a speech 

of the late Mr Gladstone which is veiy often 
quoted He emphasised the difficulty of mtioducmg elective 
principle “ in an Asiatic country like India, vnth its ancient civi- 
lisation, with its institutions so peculiar, vnth such diversities of 
races, religions andpuisuits as probably, except in the case 

of China, nevei were before comprehended under a single govern- 
ment That view was leiteiated and amplified by Mr Glads- 
tone’'- follower, Ml Asquith, in 1909 t None of the statesmen, 
however, who have supported communal lepiesentation, has been 
able to cite histoiical precedents for separate electorates except in 
the case of C^q)lus,| and Bohemia whose political geography has 


* Gladstone Speech in the House of Commons, 28 March, 1892 (Parliamentary 
Debates — Commons, 1692, Vol III, pp 78 84 ) 

1 Asquith Speech in the House of Commons on the second rending of the India 
Councils Bill, 1909 (Parliamentary Debates Commons, 1909, Vol m, pp 629 37 ) 

7:C\prus -uas annexed In Order in Council on Nov 5, 1914, after ha-vnng in'en 
riduimntcred liv npreement nitli Turkej from 1878 right up to 1914 In 1914 when the 
War lirclc out the Island had a partiv elected Legislative Council with an elected 
ii,a]orit\ The Council was composed of 9 Greek elected members, 8 Moslem elected 
rn riit'crs and 0 British noiiiinatcd incmlitri, and the Governor Greek representation i-^ns 
•■nh > queuth miicil to 12 members and that of the nominated British block to 9 uliile the 



THE rnOBLEl\l OF GOMMDNAL RBEEESENTATION 


411 


since been alteiecl All of them, on the contiaiy, aie apologetic in 
then insistence on the intioduction oi letentiou, as the case may be, 
of the system of communal leiiiesentation by sej^arate electoiates 
in India Most of them emphasise that the status qiio must be 
maintained so long as the communities foi whom the special 
electoiates "ueie oiiginally cieated do not ask foi a change The 
sj'stem of sepaiate electoiates had been mtioduced in 1909 and 
lepeated in 1919, and the idea is that it must continue until the 
Mahomedans give it up of then own accoid 

Assuming that the diffcieuces between the Hindus and the 
Mahomedans aic fundamental in regaid to 
lace, language and religious observances. 
M hat is it that the lattei commumty gam by 
having icjiiesentation in legislative bodies on 
a ^ommunal basis? Piesimiably the answer fiom the Muslim pomt. 
of view would be that undei such a sj’^stem then lehgious, cultraiai 
and linguistic lights aie likely to be bettei and moie effectively 
protected than undei any othei This answei, however, loses 
much of its foice when one lefers to the Royal Pioclamations and 
piovisions in statutes guaianteeing to eveiy commumty the freo^ 
dom of conscience and woiship Let us quote one oi two instances 
In assuming dnect chaige of the Government of India m 3858 
Queen Yictoiia made a solemn piomise in the following woids 


Communal ropreseniatiou 
unnecessary for the pro 
tection of religions and 
linguistic ngbts 


“ Firmly relying oui selves on the tmth of Chnstianity and ac- 
Imowledging with giatitude the solace of religion, we disclaim 
alike the light and the desue to impose om convictions on 
any of om subjects We declaie it to be our Boyal will and 
pleasure that none be m anywise favouied, none molested or 
disqmeted by reason of then religious faith or observances, 
but that all shall alike enjoy the equal and impartial protection 
of the law , and we do stiictly chaige and enjom on all those 
who may be m authority under us, that they abstain 
from all inteifeience with the lehgious belief or worship of 
any of om subjects, on pam of our highest displeasure 


status quo was mam+amed in respe<ifc of Moslem representation — a post War gestore to 
tSe Greek community 'i’lie Council was, howerer, abolished m 1931 (Letters Patent, 
1^01 ember 12, 1931), the Colony thus reverting to the status of government without 
representation 
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And it IB oui fuithei will ihat, so fnr as may be, our subjects of 
whatevei incc oi cioed, be ficely and impaitially admitted to 
offices in oui sei vices, the duties of which they may be quali 
fied, by then education, ability and integrity, duly to dis- 
chaige ” 


Tlie Queen’s piomise, as is well knou'n, was leaffiimed and 
reiteiated by bei son, Edwaid VII, by a pioolamation on the 2nd 
Novembei, 1908, and again by hei giandson King Geoige V at the 
Coionation Dm bar in Dccembei, 1911 

Long befoie the Royal Pioclamations discrimination in treat- 
„ , , , meut based on leligion liad been iiiled out 

Religious safeguards eon- ^ a c 

tamed in the Charter aud stiictly piohibitcd m the Chartei Act of 

1833 in winch we find the assuinnce that 


no native of India noi any natmal-boin subject of the King resi- 
dent m India “ shall, by leason only of his leligion, place of birth, 
descent, coloui, or any of them, be disabled fiom holding any 
place, office oi employment iindei the East India Company ” 
Again in the Couit of Diiectois Despatch of 1834 it was laid domi 
that “ the maxim still lemam that justice is to be distiibiited to 
men of every race, cieed and coloui, accoidmg to its essence,’ t 
and that “ there can be no equality of protection wheie justice is 
not equally and on equal teims accessible to all 


&0 far, theiefoie, as the piotection of leligious iites is con- 


A comprehensive charter 
of Fundamental Bights 
may prove effective 


cemed, a comprehensive chaitei of funda- 
mental rights with pains and penalties for 
offences, as indicated m the piecedmg 


chaptei and piovided in the post-War constitutions in Europe 


together with the Royal Proclamations may be deemed sufficient 
for the purpose in view To all these may be added by way of a 


statutoiy provision the modem constitutional device of lefei- 
endum m the case of Bills involving lel.gious questions 
^vlnch the community concerned should be enabled to sigiuiy 
Iheir appioval oi disapproval, as the case may be, of any such 


Bills It may be said that leferendum mtioduces enormous coiQ- 


plications m a vast countiy like India, but the leply is that these 


* 8 4, 4 WiU rv, 0 85 Sec 87 
f Court of Directors’ Despatch, Clause 61 
J Ibid, Clause 60 
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complications aic moie imaginni> tlian ical inasmiicli as model n 
]cgi‘^lation 1^^ concerned moie Milli economic and induskial piob- 
Iciu': tlian Mitli (hose iclaling (o leligion so that Bills contem- 
plated hcie aic likcl} to be lei} small in numbci tbeicby putting 
them practicalh outside the lange of practical politics Tt may 
liiitbci be pioMdcd 1)\ ^^a^ ol piotection (bat no legislation atlcft- 
ing the leligious iitcs ol a community should be enacted except by 
an absolute nlaJ 0 llt^ in the legislatuic 

The next aigument ad\aiiccd in faioiii of communal lepiesen- 
tation IS that the ends of demociacy aie 

S’ucrLomdc 'ci.g"ous ad(‘(iuatel\ met unless, ns Mill ‘aid 

'anj-oonfi m nio-icrn diffeieiit political groiips Ol paitics bad le- 

piesentntion in the Icgislatuics piopoitionate 
to then nuinbei iNliH’s opinion may have beMi a sound view 
fiom the standpoint ol dein()ciac\ as it existed dining bis time, 
but it ought to be intcipictcd at the piesent moment in the light 
of modem tendencies in legislation and maikcd changes in 
the ideas of men The piesent tcndenc^ is toi\aids the secu- 
laiisation ol the State , and to seek to duide it into leligious oi 
communal gioiips is to attack its foundations j\I]]] again nevei 
contemplated leligious paitics in bis scheme Paities alvays 
glow and develop vitb the giowtb and dc\clopment of demociacy, 
but they must have political and economic ends in viev so that 
Hindus and Mabomedans may combine on "rid 

economic issues to fight anotbci gioup of Hindus and 
Mabomedans who liaiipcn to diffci liom them The clash 
of mteiests may be political and economic and should in no case 
be based on leligion piOMded the elementaiy lights in legard to 
religion have been propeily safeguarded in the constitution 
It is an encouiaging sign that in the Indian, legislatuies Hindus 
and Mabomedans aie on occasion found woiking togethei on poli- 
tical, economic, and constitutional issues legaidless of any com- 
munal consideiations that may be involved With gieatei expeii- 
ence of public affaiis and in an atmosjiheie of ceitamty Indian 
leaders and legislatois may be expected to suboidinate communal 
issues to the laigei interests of the countiy The present conflict 
which is undeniably of a grave and seiious nature is largely due to 
unsettlement, to a passing phase of political instability, to the 
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geneial ignorance of the masses and, above all, to the spirit of 
baigammg which has been set in motion If dining the Wai Indian 
Mussalman soldiers could loyally fight against their co-iehgionistb 
in the Daidanelles, Palestine and Mesopotamia in lesponse to ilie 
Empiie’s stilling appeal m the cause ol national self-deteimiiia- 
tion and lights of man, ivould it not be foolish to listen to counsels 
of despaii? 

Sepaiate electoiates aic condemned because, in the first placCj 
they letaid the giowth of nationalism and of 
^rretetorSr'^ coiiccpt of a commoii citizenship In 

the second place, they lestiict to a consi- 
dciable extent the light ol the voteis to choose their own nominees 
to lepiesent them m the legislatuics If, foi example, the electoial 
aiea is divided into a sepaiate Hindu constituency and a sejiaiato 
Mahomedan constituency as has been done, a Mahomedan electoi 
cannot vote foi a Hindu candidate even if that candidate rather than 
a Mahomedan haiipens to mspiie his confidence The same restric- 
tion applies to a Hindu voter The result is that members of the 
legislature elected by a paiticulai gioup of voteis statutor.ly 
separated fiom any other groufi oi groups are inclined to feel that 
they owe no responsibility to any group or groups save the one 
which has retmned them to the legislature It divides the Icgib- 
latuie into water-tight compaitments and lenders the foimulation 
of a national policy almost impossible In the third place, 
under separate electorates the minoiity encouiaged as it is “ to 
setlJe dovra into a feehng of satisfied secmity ” get an oppor- 
tunity to avoid the risks and shiik the responsibilities of demo- 
ciacy These arguments require no stressing, foi they are ‘'elf- 
evident To say that “ Hinduism is a house divided against 
itself ” may constitute a leasonable and fair indictment 
of Hindu society, but it is no valid ground for the 
proposition that the pimciples of democracy should and 
could be vindicated and upheld by electoial divisions in 
the lanks of the people One blunder cannot justify another, 
1101 can two blunders put together set thrngs right There 
is, therefore, no answer to the argument that in the interests 
of national democracy electoral areas should not be divided accord- 
mg to religious creed There can be no compromise between 
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nationalism and dn ided citizcnslnp because tliey are contradictory 
Fioin Ins place in ilie House of Commons Mi Ramsay MacDonald 
ol)sel^cd ill Janiiai\, 1031 “ If cvciv constituency is to be eai- 

maiked, as to communi(\ oi inteiest, tlieie Mill be no loom left foi 
the giowtli of Mliat Me eonsidci to be piiiely political oiganisation 
Minch Mould comjnehend all the communities, all creeds, all con- 
ditions of faith Tf India is fToinp to develop a lobust poli- 

tical life, thcic must be loom foi national political paitics based 
upon conceptions of India's iiitcicsts and not u]ion the conceptions 
le'iaiding the Mell-heing of am field that is smallei oi less com- 
piehonsne than the mIioIc of India 


Ap.ul fioin communal lejnesentation In scpaiatc clectoiates, 
thcic aie a,iiious othci pioposals which Iiaie 
1’CCII jiiit foiMuid b\ public mcii and public 

^cafs nml Mr Mnham bocllCS Of tllCSC tllC lllOSt impOltaut are 0 ) 
mad All fi *101101110 ^ 

the system of ]oint clectoiates Muth reseiMa- 
tiun of seats as lecommendcd in the Nehiu Eeport and later em- 
bodied in the Congress foinmla foi the settlement of the t ommiinal 
problem and (2) the scheme foimulatcd in London by the late Mi 
^ruhaminad Ah Xom the Muslim objection to joint clectoiates 
applies almost Mith equal foicc to joint clectoiates M'lth reservation 
of seats It IS inteiesting to quote fiom Loid Moilej’ mIio said f 


the Mahomednns protested that the Hindus 'uould elect 
a pro Hindu upon it just as I suppose in a mixed college of 
sa\ 7^ Catholics and 25 Protestants voting together the Pro- 
testants miglit suspect that the Catholics voting foi the 
Piotestant Mould choose Mhat is called a Romanising Piotest- 
ant and as little of a Protestant ns they could find Suppose 
the other Ma\ In Iieland there is an expiession a ‘ Shoneen 
Catholic ’ — that is to sn^ a Catliolic vho, though a Catholic, 
IS too fnendh with English Conservatism and other influences 
Mdiich the nationalists dislike And it might be said, if there 
Mcie 75 Protestants against 25 Catholics, that the Protestants 
Mhen giving a vote in the Ma\ of Catholie representation vou’d 
rctura Shoneens 


Parliamentdi— Debates Commons, 1930^1, WI 2!7 pn — - 
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The dif&culty or anomaly, as emphasised by Loid Moiley, is 
not got lid of by pioviding only leservation 
of seats foi Mahomedans By this device a 
fixed statutory niimhei of Mahomedans val] 
no doubt come to the legislatme, but assuming that the lehgious 
difiei cnees between Hindus and Mahomedans aie acute oiid 
feelings between them bittei, such Maliomedans as do not 
sMnpathise with the Hindus diiectly oi indiiectly would not liaAe 
tlic ghost of a chance of being letuined by a constituency having 
on its electoial loll a majoiity of Hindus In such a case, Maho- 
medans might leasonably complain that leseivation of seats is no 
adequate safeguaid against the Hindu majority The strongest 
aigument, howevei, in favour of this scheme is that only national- 
ist Hindus and nationalist Mahomedans as against lank com- 
munahsts would have the best chance of captmmg the seats in 
the legislatme 

In this connection the demand made by a certain section of 
the Punjab and Bengal Mahomedans for the 
The Muslim demand for statutoiw majoiity lu thcir respective legis- 
Bengal and the Punjab latuics and the general Moslem demand foi 

antinational and anti- , , ,, n 

democratic weiglitage 111 the pioviuccs wheie they aie 

in a minoiity deseive some notice The 
Muslim case in Bengal and m the Punjab laises an entiiely 
diffeient issue fiom that involved m the problem of minorities 
piotcction The Mahomedans point out that on accoimt of then 
infeiioi position in lespect of wealth, education and political ex- 
pel lence they are not able to compete with the Hindus on terms of 
equably and hence they insist on a statutory majoiity in the 
legi'^latuic Apait fiom its essential incongiuitv and un- 
leasonalfieness, tlie jiioposal, if accepted and given effect to, 
would pul a paiticnlai communal gioup m a pennanent majontv 
in tlie logI‘^latlllc theiebv icndeiiiig icsponsible government into a 
\ei liable faice and leducing demociacy to a nullity Pemocracy 
lias its iisks jind icsponsibihtics, and one of the iisks is tlie mi- 
C(‘r^al^t^ of tlie political baiometer m the constituencies Assured 
1 )} -statute of a majontv the Mahomedans will form a Goveinment 
unassailable 1 )-^ political influences and irresponsive to a consi- 
(l(Mal)le mass of piibhr opinion The same aigiimcnt holds good 
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in (lie case of those piovmces wlieie the statute gives the BQudiis 
a Tjiajoiity 

The idea is giotesqne and moie so wJicn one finds the Maho- 
incdans insisting on weightage in piovmces 

The principle of -weightage ° o o x 

attacked by Mr Mac vlieic tliej'’ ai c lu a nimoiity ou gioiinds of 

then liistoiical past, then geneial contiibu- 
tion to the stability of admmistiatioii and their stake in the 
conntiy These two demands, namely, a statiitoiy majoiity wheie 
tho) aie 111 a majoiity and weightage cveiywheie else, taken to- 
gethei, ilhistiate that intcicsting mn\im of the toss “ Heads! win, 
tails you lose ” — a maxim which is not “ciicket” and not accept- 
able in a sound political system Then weightage earned to its logi- 
cal conclusion is not a piactical pioposition If the Mahomedans 
aie entitled to weighted lepiesentation, so aie the othei mmoiities; 
and when eveiy mmoiity gioup gets such lepiesentation, the 
majoiity is leduced to a minoiity and is, thciefoie, depiived of its 
legitimate voice in the contiol of alTaiis — a state of things which 
IS as umeasonable as it is unfaii and unjust Let us once moie 
quote Ml Eamsay MacDonald who spoke as folloMs in the House 
of Commons in Januaiy, 1931 

“ It IS very difficult again to convince these verj"^ deal delightful 
people that if 3'ou give one community weightage, j’^ou cannot 
cieate weightage out of nothing You have to take it from 
somebody else When they discovei that, they become con- 
fused indeed and find that they are up against the buck 
wall 

As regal ds the late Moulana Muhammad All’s scheme which 
' is one of joint electoiates hedged in by cei- 
SiamCd^Aii’s“'Bcherae ^aiu conditions, the distinguished authoi 

himself confessed that a geneiation 
ago he had been one of the piotagomsts and uphold- 
ers of sepal ate electorates but admitted at the same 
time that such a scheme was now out of date The Moulana 
made it clear that “ We should now have, in the inteiests of 
Indian nationalism, a mixed teiritoiial electorate ” The condi- 
tions attaching to his scheme are (1) that the seats in the legisla- 

Parliamentary Debates Commons, WSO 31, Vol 247 
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tuie should be leseived foi both tiie commuBities — Hindus and 
Ma homed ans, (2) tliat no candidate should lie declaicd elected un- 
less he seemed (a) at least foity pci cent of the votes cast of Ins 
o'wn community and (b) at least 5 pei cent of the votes cast of 
othei communities wheievei he is m a minoiitv of ten oi less per 
cent , and ten per cent udicie he is in a laigei minoiity oi m a 
majoiit}’’ 

The Moulana expected that his scheme would serve three pur- 
poses Fnst, he said, " eveiy candidate will 
have to go caji in hand to both the commu- 
nities ” Secondly, no man would be letui li- 
ed to lepiesent any community who did not lepiesent at least a 
fan percentage of that community, though not necessarilv a 
majority as undei sepaiate electorates Tlnidly, no person who 
IS not in the least a petsona giata to a sistei community would be 
able to secuie election even if he is favouied by his own community 
Theie aie certain difficulties involved in the plan The objec- 
tions to reservation of seats apply in this case also The Moulana 
himself obseiwed that “ this will only be the lelic of the present 
sepaiate electorate which is unfortunately inevitable Lo-day ” be- 
cause in the event of no candidate from a constituency satisfying 
the conditions laid down m the scheme the Moulana’s 
recommendation is that the candidate who secures the 

largest number of votes cast of the community for 

whom the seat is reserved must be declaied elected 


Another formidable point against it is that it would be 
dif&cult to ascertain which community records what number of 
votes and for which particular candidate so long as voting is ear- 
ned on in the ballot box secrecy which cannot be dispensed with 
without prejudicially affecting the voting pioceduie The Ee- 
tuining Officer might give returns detailing every kind of informa- 
tion required for the purpose, but that would cause inevitable 
delay in the announcement of lesults and involve additional ev- 
pendituie and expose the whole system to gross abuses 

It IS necessary in this connection to examine in some detail 
the communal decision of the Biitish 


The scope of the com- 
munal decision 


Ooveimnent amiorrnced simultaneouslj" 
Loudon and Simla on the 16th 


in 

of 
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August, 1932, and subsequently lea 
Paper and in the Eepoit of the 

Committee and mcoi-poiated in the 
Act, 1935 The scope of the de 
confined to the piovisions foi m 
in the PioYincial legislatiues, the consic 
in the Cential legislatuie having been d( 
Papei filled up the gaps and both the J 
nnttee’s Kepoit and the Groveinment ol 
geneiaOy followed the White Papei It 1 
of communal lepiesentation thiough se 
tloc Alciley-Minto Refoims of 1909 inti 
into the Indian constitution It has ah 
ol leseivation and weightage In the n 
electoial compaitments it has definitely a 
langc and scope of the Mont-Foid seller 
<*oiding to the latter the numbei of inten 
be piotected by separate electoiates was 
undei the new plan has been laiscd to 18 
piovisions have been made in this legard 
Geneial male, Geneial female, Mosle 
Europeans, Anglo-Indian male, Angl 
Chiistians male, Indian Chiistians fe 
female. Landholder, Depiessed Cli 

sities , Pommel ce-Industi y-Mining-Pla 
meice-Industiy-Minmg-Plantmg (India 
Of couise the niimbei vanes slightly fioi 
The Uppei Chambei oi the C 
Fedeial legislatin' 

The Federal Upper . . 

House lepiesentatives o; 

not moie than 

the Indian States as set out in 
the Piist Schedule to the Act o; 

1^1 ri/\rt4-r» T 1 
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(•elites, 4 to Sikhs, 49 to Mahomedans, 6 to women, 0 to Anglo- 
Indians, 7 to Euiopeans and 2 to Indian Chiistians ^ In ceitam 
constituencies the election will be diiect and in otheis mdiiect and 
the Council shall be a peimanent body not subject to dissolution 
and about one-thud of the membeis shall retiie in eveiy thud year 
in .iccoi dance with the piovisions made in that behalf contained in 
the Fust Schedule t No peison shall be entitled to vote at an elec- 
tion to fill a Sikh seat oi a Mahomedan seat unless he is a Sikh oi 
a jMahomedan, as the case may be :j; No peison who is, oi entitled 
to be, included in the electoial loll foi a teiiitorial constituency m 
any piovmce foi the election of peisons to fill a Sikh seat oi a 


* ‘ A European ’’ means a person whose father or any of whose other male 
progenitors in the male line is or was of European descent and who is not a native of 
India “ An Anglo Indian ” means a person vrhose father or any of whose other male 
inogeiiitors in the male line is or was of European descent hut who is a native of India 
‘ European descent ” appears to have come mto vogue in law smee 1919 as representing 
ulint IS popularly known as the ‘ Biiiopcan race ” A native of India" is defined in Section 
G 01 the India Act of 1870 (33 Viet c 3) It includes any person born 

and domiciled within the Dominions of His Majesty m India or Burma of parent’s habi 
till Ih resident in India or Burma and not established for temporary purposes onlj It 
T) jienrs therefore that there is no difference in tenns of the new India Act iietween a 
• J^i ropean ’ and an “Anglo Indian" save in regard to "natmty’ ns contemplated m the 
Act of 1870 "An Indian Christian" means a person w’ho professes any form of the Cbrisinn 
religion and is not a European or an Anglo-Indian “ The scheduled castes ’ moans siioli 
castes, races or tribes or parts of or groups within castes, races or tribes being ci'stoB, 
racos, tribes, parts or groups which appear to His Majesty in Council to corresjiond 
to the classes of jiersons formerly known as “ the depressed classes, ’ as His Majesty 
in Council may specify The groups, castes, tVibes, etc , included in the " scheduled 
castoE have been set out and specified m the Government of India (Scheduled Castes) 
Order, 193G These definitions in Clause 2G of the First Scliedule are for the purposes of 
ttie Act onl) and do not govern other Indian Acts The procedure of trial of Eiiropeiin 
ITilish subjects, for example, is to be governed by' the Cr P C Under Sec 4(1) of the 
Coda n " European British subject ” means (a) iiiiy subject of His Majesty of European 
de‘-<enl in the mule line, Iwrn, naturalised or domiciled in the British Islands or any 
Coloiiv or (b) am subject of His Ala’esty wlio is the child of any such person by legiti 

mnio descent It follows that the definition in the Code covers both “ Europeans and 

Anglo Indians Nor arc all Europeans eligible for election to the legislatures unless 
tluv irt British subjicts (First Schedule, Part I, clause I) Besides, Europeans other 
111 111 British subjects of either description (natural bom or naturalised) cannot be in 
iliid, 1 in the deitoral roll for inv constituency either territorial or special (8ixt)i 
ScMdtik Part I, (laiise 3, The Provincial Legislative Assemblies Order, Part I, clause 5, 

1 he Brov nil iiil (oiiiKilx Order Bart I clause 0) Confessions arc however made under 
lh. \0 m till- T. gard to the Ruler or subject of a Bcdenlcd State or of any other 

lie in rtsi«rt of vihieh sjiet nil jirovision mav he made 

^ ''(I lion 1S(4) of the 1337 Act 
t 1 ir«t ‘-fhediilc, Borl I, Clause C(l) 
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]\J,iIiomcdan SLat shall he eniiilcd to ^o^e at an election to fill a 
general scat allotted to that jnoMiice “ iNo Anglo-Indian, Enio- 
pean oi Indian Chiisnan shall he entitled to ^ote foi a general 
scat t TIioh* ihice tlanscs lead togcthei make the electoral 
dnision cuinplctc 

The Lo\mm Houh* of tin' rcdcial legislaime, iiz , the House 

oi .\s<('inhh. shall consist of 250 repiesen- 
Thc // <r tntoc" of Jhitish India and not moie than 

Ho' "c 

12 1 lejHcscntatncs of Indian States in ac- 
coidaiire nith the piotisioiiv contained in the Fust Schedule 
The Assenihh nnlc'-'^ di^^Mihed slinll continue foi five 

tcais fioin the d )t<‘ ajipoinled loi its iii-^t meeting and no longer, 
and tlie e\pii mon of tin' "'id jif'iiod of Inc \cni-' shall opeiate as 
its di--ohitinn : i In* (‘\i* n^uui of iic life cithei bv its oato legis- 
Intinn or h\ J-i' (lovi iiiii[-(»cih lal is thi'iefore not contemplated 
01 250 Dtiii'-h IiKii,' s, !(■' H'5 ha\e hern icseitco foi Geneial 
wltu h nn hui( ' Hiinhis Taisj^ 1 'ills and Buddhists all othe'^s 
ulio ail not iiuliHi-d tii nn sp.v ifi il tcintoiial constituency, 82 
forMoshiijs -s f(i: I.utu}.' nn n hn Jii(h.m Ciimtians i foi 
AiiGo-Indj.nn o foj niKhs jj idj- { nimiierci' and Industrv, 7 for 
Landholdf'!'- !'• for I.'hiur.nnl for Women Of 105 “General 
seats, 10 tull go to ,h' s, !„(iuhd ( nif s i)nK leaMiig the upper 
caste Hiiuhi- vjth onl} "o its m .t Hoin(‘ of 25tt British Indian 
iiKiiihcis ; 1- n Of I Ji n \ h n lieni protided in the 

Centr.d nun lor Mo-h nn nid rnnopniin and that the upper 

caste Iluidu- hen i-<*n d< ni' d tin' full simre of icfUC'Cntation to 
acliich tlicir nui!n’'.f d 'if<iigth ('iitith' them Per=ons to fill the 
-cataijj the , h'ornd to < Goh rn<>i s ProMiice General 

t5ei\ts, Sillj f,r Mnijoii}' d ni s( 't^: s]),ill he cho-en lj'» electorates 
cemniina of of ?Ec infnil'r' of the Lr-gnlatne As=emblj of 
Ific Irotiiuf^ .n 1 old B'l'nin g. nu,-! s/,its Sikh sr^ts or Hrho- 
C'odaii seat-, .oling- in tin' < i-e of a fjcncra^ 
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lu accoidapcc Avitl] the piiuciplc of jRopoitioiial lepicsentation by 
means of the single tiansfeiablc vote In tlie Noith-West I’lonticr 
Piovmce, liowevci, the holcleis of Sikli seats, and in any Province 
m winch seats aie leseived foi icpicsentatives of bachwaid aieas 
01 backwaid tubes, tlie boldeis of tliosc seats sliall be deemed to 
occupy gciieiai scats It means, in othei Avoids, tliat three Sikli 
lepiesentativcs in tlie Noitli-Wcst Piontiei Piovmce, one lepic- 
sentatiA'e of tlie backiiaid aicas oi tubes in Madias, one sncli in 
Bombay, seven siicli in Biliai, one siicli in tlie Cential Pi evinces 
and Beiai, nine such in Assam and five such m Oiissa null foim 
pait of then lespective Geneial PioAuncial Assembly Constituencies 
foi the purpose of electing lepicsciitatives to the Pedeial Assembly 
Nineteen seats leseived foi the scheduled castes shall he filled by 
peiBons elected fiom amongst lepiescntatives chosen in accoidance 
with the pioceduie set out in Clause 20 of tlie Fust Schedule to 
the Act The pnmaiy electoiate entitled to take pait in a piimaiy 
election held foi the pin pose of electing the panel foi each seat 
neseiA^ed foi the scheduled castes in the Fedeial Assembly shall con- 
sist of the successful candidates at tlie pnmaiy elections foi Pio- 
vincial Assemblies held in accoidance with the piovisions of the 
Fifth Schedule to the Act It is howevei open to all holders of 
the geneial seats m the PioAuncial Assemblies to take iiart in the 
election to fill up all geneial seats including seats lesen^ed 
foi the scheduled castes The electoial College pioceduie shall be 
adopted foi filling up seats leseived foi Euiopeans, Anglo-Indians 
and Indian Christians and is specified in Clause 22 of the First 
Schedule 

More important fiom the point of view of commu- 
nal lepresentatton is the piovision 

The legislature in ijiafie 111 the Act foi Piovmcial legis- 

Bengal n t 

latiiies Let us, for the puiposes 

of illustiation, take up Bengal as she affoids a lathei novel 
case of minoiities piotection We do not deal with 

othei provinces because geneially in those places witli the ex- 
ception of the Punjab, the Noith-West Fiantiei Piovmce and 
the newly cieated Mahomedan Piovmce of Sind tlie communal 

* " A general election ” herein contemplated does not mean an election in a 
‘ general ” conatitiiency but general election in the Bonae Uiat if) ib not a bye election 
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OHAPTEU V. 

Famines m Upper India— Importance of Irrigation— Early l^faliomcdan Works— 
Our first Canal Efforts — ^Tho Western Jumna Canal — The Eastern Jumna 
Canal — The great Ganges Canal — The Barco Doab Canal— The Great Trunk 
Eoad— Other Puhbc Works— Tlieir Cost — General Financial Besults 

The cliapter wMcli I liave just written on tlie Revenue 
Settlement of tlie ISTortli-Western Provinces is a testi- 
mony, however imperfect its execution, to the industry 
and ahihty of the men employed on this great work. 
But there was one thing winch might at any time mar 
the results of all this mdustry and ahihty If the 
heavens should deny to the country theh wonted tri- 
bute of ram, the Settlement, though it might mitigate 
the evils of a famine, could not whoUy prevent it. 

Over a large portion of these fine provmces all the 
staple products of the land are at the mercy of the 
seasons The effects of a drought are more terrible 
than language can deserfije. Upper India has been 
visited by periodical famines, the terrors of which all 
the wisdom and all the resources of the best and 
strongest Government have not even mitigated. The 
famine of 1837 -1838 is still fresh m the recollection of 
many European gentlemen, who saw then what they 
will remember to their dying day, and yet were power- 
less to alleviate the suffering which gathered around 

T 2 
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Moslems slioiild get about 103 seats and Hindus 96 seats Viewed 
fiom the standpoint of Hindus and Moslems only without lefer- 
ence to any othei community, 16 too many seats have been allo- 
cated to Moslems and Hindus haA^e been given 16 seats less than 
then due shaie of lepiesentation It must not, howevei, he 
mideistood that justice has been done to the Moslem 
community in respect of their representation on the 
basis of population What is meant is that gieatei 

injustice has been done to Hindus than to Moslems This 
a'^pect of the pioblem was discussed thieadbare by Sir Nripendra- 
nath Siicai and bi ought out in bold lelief in his searching cross- 
examination of Sir Samuel Hoaie before the Joint Paihamentary 
Committee It ought to he added that the Secietaiy of State' ad- 
mitted the accuracy of the figures put to him by Sii Niipendia- 
nath It IS also cleai that Anglo-Indians have got 1 6 per cent 
of the seats in the Legislature Assembly as against 1 per cent of 
the population, Indian Chiistians 8 per cent of the seats as against 
3 of the population and Euiopeans 10 per cent of the seats 
(including then commeice rejiresentation) as against only 1 pei 
cent of the population It follows that the allocation of the 
Geneial seats has not at all been made on the population basis 
It is, moi cover, significant that if Moslems can seciiie, in addition 
to then leserved seats, 7 seats out of 20 seats* allotted to Laboui, 
Indian Commerce, Landholders and Universities, they will occupy 
foi all piactical puiposes a statutoiy majority in the Assemblv t 
That such a situation will seriously affect the founda- 
tions of lesponsihle demociacy as enshrined in the Act admits 


*■ In the fir'it pcncral elections ArahomedanB eecured only 4 such seats so that at 
prL'cnf thc\ number l‘J3 in an Assembly of 250 

{ Willie rcluctintlv conceding in existing circumstances in India the necessity for 
sopirnte chetomtes the Marquess of Zetland makes no hesitation in attacking the distn 
biition of scats ns outlined in the While Paper and suhsequenth incorpo 
ruled in the Ad ‘ But it is one thing,' the Sccrotnrv of State (then 
III in e^fTicc) e\nt(s ‘to concelc separate communal electorates for the pur 
p/3 e of giving minnrities reasonable representation in the various legislatures, it 
I-, an I ntirdv diflinnt thing to eniplov the svslem for the purpose of conferring npo i a 
n ■'lontv rommiimtv in un\ jvartienilnr provime i permanent majontj in the legislature 
nn-tt< afili In -nv n| p< nl to the t le-etoratc Such a eoiirse has never liilhcrto been a'topted 
Till- 1 tie jKivitinn vbieh will anse if the dislnbiitaon of sells proposed in the 
V ‘'t‘< Pajver for the I egi'-Iative Assemblv of Bengal is given effect to ’* iJ P C 
B [ t, Vo! I Part II, Proeedinga, p 333) 
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of little doubt As Piofessor Laski obseives, “ Kesponsible 
Government m a demociacy lives in the shadow of coming defeat , 
and tins makes it eagei to satisfy those with whose destinies it is 
chaiged ” 

It may be said that foi the puipose of giving fan 

and effective lepresentation to ceitain 

The efecl of ^veightage . , . , i. x i 

minoiities, weightage has got to be 
piovided foi them It will be seen that Moslems, wherever they 
aie in a minoiity, have been guaranteed their piesent large 
veightage undei Mi MacDonald’s awaid In Madias, for exam- 
ple, they have got moie than 13 pei cent of the seats as against 
7 1 pel cent of the population, in the United Provinces more than 
27 per cent fot the seats as against 148 per cent of the popula- 
tion and in Behai and Orissa taken together their 
allotted latio of lepiesentation is moie than double 
then population latio We admit that once the piinciple 
of communal lepiesentation is accepted, there can be 
no objection to some kind of weightage foi minoiities But 
what about the Hindus? They have not only got no weightage 
in Bengal and the Punjab where they aie in a minority, but the 
number of seats allotted to them is much smallei in piopoition to 
then numerical strength Fuithei, foi the purpose of giving 
weightage to Europeans, Indian Christians and Anglo-Indians, 
seats have been taken fiom Mahomedans where they are in a 
majority and also in certain cases from the Hindu minority 
(e g , Bengal and the Pimjab) 

Weightage may be guaianteed to a community on account of 
its backwardness and economic inef&ciency Accoiding to such 
principle, Europeans are not entitled to it It may be given, 
on the othei hand, to a community on account of then services to 
the State, their laige stake in the countiy and their contributions 
to the public exchequer Eiom this point of view Hindus in 
Bengal as well as Europeans can legitimately claim weightage 
Both these piinciples have, however, been accepted in the award 
wherever possible and whenevei necessary but always and con- 
sistently to the prejudice of the Hindus * 


* The Marquess of Zetland flunks that " when the relative position of the two 
communities (Hindus and Musahnans) m Bengal in everything except actuil numhers is 
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Now, much has been said and wiittcn about t])c Poona 

The Poona Pact and its Puct UllS Pact WaS SlgUCd OD tbe 
implications 25tb of Scptcmbc] , 1932 On tbe 

26th of Septembei, tlie Home Member announced m the Legisla- 
tive Assembly its acceptance by His Majesty’s G-overnment It 
has leplaced separate electoiates for the scheduled castes by joint 
electoiates with leseivation of seats and has substituted 30 seats 
foi the oiigmal 10 seats m Bengal with powei to contest additional 
seats m the general constituencies The procedure is that there 
uilJ be primaiy elections undci which the depiessed classes voters 
will elect a panel of foui membeis foi each leseived seat for election 
by general constituencies to the Icgislatiiic The lelevant clause 
in the Pact leads as follows 

“ Election to tliese seats shall be by joint electoiaie subject however 
to the following procedure All the members of the depress- 
ed classes logistered in the geneial electoral loll of a consti- 
tuency will form an electoral College, which will elect a panel 
of four candidates belonging to the depressed classes for each 
of such reserved seats by the method of the single vote, and 
the four persons getting the highest number of votes in such 
primary election shall be the candidates foi election by the 
general electorate ” 

This panel of the so-called fom pnmaiy candidates foi a le- 
served seat has given rise to much contioversy between diffeient 
sections of Hindu opimon * It must be admitted that the imph- 


takci into account, the reasons against placing tbe Hindu commumty in a 
position of permanent statutory inferionty m the legislature are particularly strong 
‘ Under Bntish Rule,” the present Secretary of State (then not in otBce) proceeds to 
point out, ‘ the Hindus have played an enormously predominant part in the mtellectnal, 
the cultural, the political, the professional and the commercial life of the provmce 
More than 64 per cent of those who are literate in Bengal are Bandus, nearly SO per 
cent of the students attending High Schools, nearly 83 per cent of those in Degree 
Classes, and nearly 86 per cent of the Post Graduate and research students are Hindus 
A similar preponderance is found in the case of the professions, and in the case of 
B inVing, Insurance and Exchange In all previous constitutions the significance of 
Ih^Be facts has been admitted Under the Lucknow Pact (an agreement between Moslems 
* and Hindus arrived at in 1916) the Moslems in Bengal were allotted no more than 40 
per cent of the seats proposed to be filled by Indians by election ” (J P C Eeiiort, 
Vol 1, Part IT, Proceedmgs, p 340 ) 

Indian Delimitation Committee Report, Vol HI, pp 47 79 
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cations of tlic piocefliiie could not be caicfiilly examined by the 
diaftsmen in the extiaoidmaiy ciicnmstances in Avliicli the foi- 
miila was eA^olved It has been contended by ceitain caste 
Hindus that tlie Pact was a concession to the Haipaiis 
and was made on ceitain conditions tlic non-fulfilment of uliicli 
rcndeied the election void Accoidmg to them, the panel 
of foiii IS a mimmimi, foi otheiivise the panel might be i educed 
to a numbei ]ust equivalent to the niimbei of leseived seats theieby 
giving the geneial electoiatc absolutely no choice in the election 
of the scheduled castes mcmbeis to the Assembly and peipetuating 
in effect the MacDonald division of the Hindu community into 
sepal ate elcctoiates which it was Mi Gandhi’s intention to pie- 
vent They uige that if the lorn candidates aie not foithcommg, 
the piimaiy election should be postponed and an effoit made to 
obttain the leqiiisitc iiiimbci, a pioccdiue which is likely to cause 
gieat electoial inconvenience and piodiicc deadlocks On the othe/ 
hand, Di Ambedkai , a pait authoi ol the Pact, sa 3 cs that loin is 
the maximum, “ meaning not moie than foui,” it does not mean 
“ not less than foui ” 

In tiying to hold the scales even the Hammond Com- 
mittee have been led to asseit that 

me panel and the << uumbei of four IS neither a maxi- 

optunum theory ^ 

mum noi a minimum, but an optimum 
“ It IS desiiable,” they add, “ that there should be five or more 
candidates at the piimaiy election, but it is in no wise compul- 
soiy The Committee’s veidict legally was in Di Ambedkai ’s 
favom, but as a counsel of peifection, if we may say 
so, in favour of the caste Hindu view By Clause 14(1), 
Paid I, of the Government of India (Provincial Assem- 
blies) Ordei, 1936, doubt as regards the issue has been 

removed A piimary election may be pioceeded with not- 

withstanding that less than four candidates stand at that election 
Again the remamdei of the election may be pioceeded with not- 
withstanding that, by reason of a deficiency of candidates at the 
piimaiy election oi by reason of the withdiaw^al oi death of candi- 
dates elected aheady at the “ piimaiy,” there are oi remain Ip'^s 


Ibid, Vol I, p 105 
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than fom duly elected sclicdulcd caste candidates foi a leseived 
seat It IS extiemely doubtful if tins inovision fulfils the pui- 
pose of the Pact especially in view of the laigc inciease m the re- 
seived seats foi the scheduled castes as coinpaicd to the piovi- 
sion made in the MacDonald Aivaid In piactice, however, m 
oreas wheie as m certain Bengal distiicts scheduled castes aie 
concentrated, it is expected tliat tlicie will be no dearth of 
“ piimaiy ” candidates 

Except m Bengal a mcmhei of the scheduled castes 
shall not he disqualified fiom holding a geneial seat 
(not leseived) by leason of the fact that he has not 
passed successfully thiough a “piimaiy”^ In Bengal 
in a constituency in which a seat is leseived foi the 
scheduled castes any such mcmbei is lequiied to come thiough a 
“ piimary ” jnovided that no such disqualification shall apply m 
respect of a bye-elcctiou at which no leseived scat is to he filled t 
Special circumstances m Bengal, wheie tlieic aie compact aicas of 
scheduled castes, seem to have piompted this special provision 

Now, where at an election a poll is taken for the purpose of 
filling more than one seat, a voter shall have as many votes as 
" Vre are seats to be filled on the poll and may give all the votes 
one candidate oi distiibute his votes among the candidates i 
11 the mixed geneial constituencies this piovision may pio\e m 
practice a safeguard for the caste Hindu minoiity in a paiticulai 
constituency, but the fact cannot be ignoied that it may also tend 
to cause divisions in the electoral aieas on grounds of caste It 
should be noted that cumulative voting is ruled out m the 
“ primal les ” At a piimaiy election no votei shall have more 
than one vote§ whatever the size of the panel 

The questions involved in the acceptance of the Poona Pact 
by His Majesty’s Government are (1) whether the Pact satisfies 
the conditions laid down in paiagraph 4 of Mr MacDonald's 
awaid m which His Majesty’s Government held out the assniance 


* ClTiise 14 (3) , Pnrt I of the Provincial Acsemblies Order 

J Ibtd, Claiise 2, Part IV In a constituency m which no seat is reserved no lung 
definite is stated in the Order, but it is clear that a scheduled castes member may con 
test a seat without any “ primary 
+ J6i(J, Clause 16, Part I 
§ Ibid, Clause 14 (2) 
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tliat if the commimities aftcctecl weie agiecd upon a piactical al- 
ternative bclieme eitbei in lespect of any one oi moie of the 
Goveinois’ Piovmces oi in lespect of the whole of Biitish India, 
then the Government “ Avoiild be piepaied to lecommend to Pai- 
liament that the alternative should he substituted foi iiiovisions 
now outlined,” and (2) whethei the numeiical stiength of the 
depiessed classes justifies allotment to them of 30 seats out of 80 
geneial seats * 

It IS well-known that thioughout the pioceedmgs of the Joint 
Paihamentaiy Committee Sii Niipendianath Siicai plaj^ed the 
lolc of a doughty champion of the lights of the caste Hindus 
as against the depiessed classes His contention was that 
Bengal was not lepiescnted in the Poona Confeience, that theie was 
not a single Bengalee Hindu signatoiy to the Pact and that at the 
eailiest oppoitumty lepreseutative Hindus fiom Bengal had expres- 
sed then disappioval of the teims of the Pact m so fai as they afl:ect- 
ed then piovmcc and communicated it to His Majesty’s Goveni- 
ment Refeience was made in that connection to a telegiam sent m 
Decembei, 1932, to the Piime Mmistei by 25 membeis of the 
Bengal Legislative Council We confess we aie not impressed by 
Sn Niipendianath Siicai’s contention The Poona negotiations 
ueic in pi ogress foi days togethei and as soon as the Pact wai 
signed lepiesentations Aveie made to the Piime Mimstei, as Sir 
Samuel Hoaie pointed out in leply to Sir Nripendianath’s 
cross-examination, lequestmg him to accept the Pact and announce 
'u'i decision immediately, including a telegiam fiom such a re" 
piesentative man as Di Eabmdranath Tagore Sii Samuel Hoaie 
was peifectly light when he said that piotests had first begun to be 
made to His Majesty’s Government something like three months 
aftei the acceptance of the Poona Pact It is no usp reminding 
the Secictaiy of State or the Biitish Government that ])r I’agoie 


^ In some constituencies where seats are reserved for scheduled castes it is 
juts likely that they would be able to capture some additional seats, and in the last general 
elections a sdheduled castes candidate captured a general seat (no reserved) in a Backer 
gunje district constituency defeating a caste Hindu In certain districts in Bengal 
the\ are not only large in numbers hut represent a compacti group There the 
upper caste Hindus will have little chance of wmiung at the polls Under the India Act 
(now repealed) which made provision for such reserrvation the depressed classes succeeded in 
securing representation in the Council by defeating upper caste Hindu candidates 
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IS a Biabmo and not a Hindu So fai as lejiiesentalion m the 

legislatme is concerned, Bialimos do not form a distinct class from 

the Hindus and if in tins mattei Hi Tagoie cannot be consi- 

deied a Hindu, it is difficult to say who in Bengal satisfies the 

test Sii Niipendianath’s aigument theic- 

Untenable But it is to be noted tlint 

Hi Tagoie liimself wired m July, 1933 

to the Piimc Ministei expiessing his disnppioval of the Pact and 

seeking to explain the consideiations which m Sejitembci, 

3032 had misled him into appealing to the Piime Ministei to accept 

the Pact Frankly speaking, it does not seem to be m accoid 

with Hi Tagoie’ s position to take up an attitude like this 

Apart fiom the fact that the Poona Pact is an all-Tndia 

agi cement and as such leqiiiied the assent of lepiesentative Hindus 

of the country as a whole (a test which has been satisfied m this 

case), it cannot be denied that invitations weie extended to certain 

Avell-known Hindus in Bengal and that those who weie present at 

Poona when negotiations weie going on accoided then appiOA^al to 

the provisions of the agreement ^ On the giound of Bengal’s 

piesent opposition to it, theiefore, it cannot and should not be 

levised unless the castes affected icach an agieed solution 

The only consideiation that may be held to have vitiated the 

Pact is the method by which it is believed in 

Element of coercion m ceitsin Quarters to have been secured It 
Mahatma B fast ■* i i -nr ^ 5 

may be lecalled that the Prime Mimstei s 
decision was announced on the 17th August, 1932, and that Mi 
Gandhi’s fast unto death began on the 28th of September, 1932 
On the 18th of August in the couise of a lettei to the Prime 
Ministei, Ml Gandhi held out a thieat to fast and stated 
“ This fast will cease if the Biitish Government on their own 
motion 01 under piessuie of public opinion revise then decision 
and withdiaw then scheme of communal electorates foi the de- 


* The Mnrquess of Zelland nnd his Bopporters in the Joint ParliDmentary Cora 
miUoc dissented from this vieiv “ We do not think," thev remarked, “ that thone 
■who were parties to it (the Poona Pact) can be said to have jwssessed any manda*^o to 
effect a settlement "(JPG Report, Vol I, Part n, Pra''eedings, p 339) Wc are 
not however, told what in the circumstances would have been the correct procedure to 
ctinsiiH Hindu opinion on the subject 
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pipssod mIio^c )opio‘^on{nlno'=; slinll be elected by general 

clcetoiate'^ nndei coininnn fianehise ” We aie afiaid that such a 
method ol biiiiging picssme eithei on tlie Government oi on tlie 
public foi the ‘solution of political fjiie«;tions is a enidc and l)ei- 
Inps dangeioiis method But l\]i Gandhi succeeded in influcn- 
emg public* opinion in Ihe C()nnti\ in his ^a^oul h^ his fast witli 
the le'^ult that the IWina Pact nas agieed upon, nhicli the Gov- 
ennnent. in aecoidance mill jiaiaghajih J of then awaid, immc- 
dntfh accejited The IMahalma placed his countivmcn in ''Ucli a 
po‘-i(ion tlint llun h.id c'lthei to .iccept his selienie oi , in tlie altei- 
natne, lo allow him to die slowh The altcin.itnc w^as 
too hoinblc' to Ihink of, and natuialh all opjiosition to 
h's scheme was smolheied '\ contiact becomes invalid m law’ 
if i( IS soeuK'd undei duic'ss, and it cannot be denied that in 
i\rah<itma Gandhi’s method theie was a ceilain element of coei- 
cion It must howe\ei. be admitted th.it the Poona Pact, when 
it was signed and juiblished, appealed to gne satisfaction geneialh’^ 
to alt sections of the ])eoplc coneeined Tt is, theiefore, unfair 
that those who ajipnned ot it then on its inc'iits should attack its 
pioMsions now The liist cpiestion, theiefoie, laiscnl m connec- 
tion w'lth the Pact should he answeied in the afTiimative, i c , it 
satisfies the conditions laid down in paiagi.ijih A of tlie Piime 
Ministei’s communal aw aid 

As legal ds the second question, the fiist point for 
considei ation is, who aic the depiessed 

No definilc cnlcnon to , , , , n t. . . 

flcicrminc schoinW Classes aiicl w lio ai c note it IS inteiestiiig 

that these classes mav be made to leach any 
figuie betwTcn 07 millions to 11 oi 12 millions depending on the 
natnie of definition of the tcim Tlie Goveinment of Bengal had 
picpaicd a lathei foimidable list of scheduled castes When, 
how’evci, they w’cic asked as to tlie ciiteiia wdiicli tliey had ac- 
cepted as detei mining these castes, thev said m effect 
that they had applied neithei the ciiteiion of untouchabilit^'- noi 
that laid dowm by the Fianchise Committee* noi any othei 
It may be stated that aftci the publication of tlie list of schediiled 
ca4cs piepaied by the local Goveinment, ovei thiee bundled peti- 


55 


* pollution by touch or sight 
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tions were put in fiom cliffeieni castes against then iiKilusion in 
the list In Part III of the vSclieclnle to tlic Government of India 
(Scheduled Castes) Oidei, 1936, the nnmhei of castes specified 
to be scheduled is 76, the pnncipal among them being Namasudras, 
Pajbanshis, Males, Mallahs, Jalia Kaibaitas, Bagdis, Mahlis, 
Bhiiimalis, Chamars, Nats, Santals, Mehtais, Mucins, Dorns, 
Kochs. Patnis, Pods, Gaios, Dhenuais and Dhobas In Bengal, 
as a mattei of fact, untouchability of an acute foim such as is met 
with in Madias or in some othci piovmces, does not 
exist It 18 tiue that theie is no intei-dimng or inter-marriagc 
between the lowei castes and the uppei class Hindus But this 
exclusiveness is obseived among the upper classes themselves as 
also among the so-called depiessed classes A Bialimm, for 
example, does not dine socially with a Vaidya or a 

Kayastha, lepiesentmg as they do two vei 7 cultured and 
progressive castes m Bengal Similaily a Namasudia does 

not dine vnth a Eajbanshi oi a dhohi, all these castes 
falling under the category of the so-called depiessed classe'i 
If there is suspicion of the upper caste tyranny or domination on 
the part of the Namasudras under the new Act, the same suspicion 
IS there between one caste of the depressed classes and another 
Namasudras and Rajbanshis in Bengal have, by their numerical 
strength, then economic efficiency and their lapid progress m 
education and different spheres of activity, come to occupy a 
position which cannot be compared with that of the othei schedul- 
ed castes They have made their influence felt to such an extent 
that in constituencies under the Government of India Act then 
candidates were found sometimes to have defeated at the polls thew 
upper caste rivals for legislative honours So it comes to this that 
the 30 seats reserved for the so-called scheduled castes would m 
the majority of cases go to Namasudras or Rajbanshis, who 
differ from the other depressed class castes no less than the upper 
ca=te Hindus differ from them * The Poona Pact will thus have 
the effect of robbing Peter to pay Paul 


* It IB intteresting to note that the same view has been tal>,en by the Marquess of 
Zetland, the Secretary of State for India, -whose knowledge of affairs in Beugi-I is 
beyond challenge In his opinion “ the result! of extending the Ijst of scheduled castes as 
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Bc'>i(]cs, nppJyiiig llic ciitciM Inid doA\n by the Lotbiaii Cuni- 
niittce 01 ain modified foiimila foi asceitain- 
Hou Uie tide turn'! lug dcjMcssod cla'^^^c';, it IS difficult to make 

up tliiee or foui millions foi them Li 
Bengal foi the tciiitoiial con‘^lituencies 199 seats have been given 
to a population of 50 millions which woiks out at 4 scats for every 
million and con^'equeuth uiidci the Poona Pact the depressed 
classes lune got almost double the seats to which their numeiical 
sticiigth entitles them It is well-know'n that the cKpiession ' Tle- 
piesscd Classes has however attained, as Mr Thompson pointed 
out in Jus Census Kepoit, a jiolitical sigmluancc enhanced iccently 
bv piovision loi then special lepu'scntation in the legislature. 
It IS sigmlieant to note that so long as this piovision 
was not made manv of the more advanced among the backw'ard 
classes wcic tiying to laisc then status by changing the nomen- 
clature of then castes Thus the Chandals became Namasudias 
and wanted to be Biahmiiis I\lan> including the Kajbanslns be- 
came Khatiijas and so on “ The tide began to tuin,’’ obseives 
!Mi Thompson, “as soon as it was fully icaliscd that theie w^eie 
to be substantial special piivilegcs foi the depiessed classes 
Those w'lio wcic tiyiiig to use m) hastily commenced climbing 
down ” 

We think that, in the fust place, the numeiical stiength of 
the depressed classes as ascci tamed by the tests laid down by the 
Lothian Committee docs not justify the allocation of 30 seats to 
them, that sccondlv, these 30 seats will in the existing circums- 
tances be piactically captuied by Namasudras and Bajbanshis to 
the exclusion of the leal depiessed classes and that thirdly, no case 
has been made out foi reservation of scats at least for Nama- 
sudias and Bajbanshis in Bengal 


proposed m the Wbit'e Paper, will be to defeat the object in view, for it will not then be 
members of the real depressed classes who will be returned for the Schudnled Caste 
seals but members of tihe powerful Namasudra and Rajbansi castes who experience no 
difficulty in getting returned to the legislahirc even now without any reservation .f seat* 
at all, and whose interests arc as much opposed to those of the untouchables as are (he 
interests of Ibo highest castes themsehes ” (J P 0 Report, Vol I, Part IT, Pro 
ceedings, p 3b9) 
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Now it IS laid down in Mr MacDonald’s awaid that '‘pio- 
„ , - - visions Avill be made in the constitution itselJ' 

tion of the awivtd to cmpowei tile icvision of this electoial 

ai 1 angcment (and othei similai ariange- 
ments ) aftei ten yeais with the assent of the coniinunitics 
allected foi asccitammcnt of which suitable means may bo 
devised We aie afiaid tliat this piovisiou will always icmain 

on jiapei and be mopeiative foi all piactical puiposes Once a 

community is given ceitain concessions,! it is difficult, nay, im- 
possible, to make them agiee to give up tliose concessions On 
the contiary, the enjoyment of them ioi a number of VRais will 
laise the question of status quo In oui discussions on the scheme 
ol sepal ate electorates we have attempted to show that the sup- 
poideis of that scheme have always lelied on tlie aigument thai 
although on pimciple they aie opposed to separate communal 
lepiesentation, they could not abolish it inthout disturbing the 
status quo and thereby affecting adversely the position of certain 
mmonties No othei aigument seems to have weighed with 

them So alter ten yeais when the question of levision of the 

electoral aiiangements may be canvassed, the minoiities who have 
benefited by the piesent awaid will, apart from the merits of the 
awaid, if theie be any, confiont the levisiomsts and tell them that 
they would not allow the lattei to distuib the status quo Sepaiatc 
electorates were introduced for the first time under the Morley 
Mmto Eeforms in 1909 They weie not abandoned in 1919 
They were not given up even by a Prime Minister who more than 
once had declared himself against such electoral devices Mr 
MacDonald has, on the contraiy, extended the pnnciple of sepaiatc 
communal repiesentation 

* Para 6 of the Award and para 49 of the Introdnction to the UTiite Paper 
It la to be noted that the Bengal Legislative Conncil in its July session {1932) passed 
a resolution m favour of joint electorates, and accepted tihe pnnciple of joint electorate* 
with reservation of seats for Bengal Mnnicipalities in a Bill passed m that session 
Besides, women and Indian Christians are generally opposed to divisions of electorates oa 
a communal basis 

f “ We think,” observe the Marquess of Zetland and his supjxirters in the Joinf 
Parliamentary Committee, ” that it is unlikely that such assentl (to the modification id 
the Award) will be given by a community entrenched in a position of statutory supenoniv 
in the legislature and we re:x)mmend, therefore, that it should be open to ei'her com 
munity at the expiration of ten years to petition Pirhament to modify the Award ‘ 
(d. P G Keport, Vol I, Part II, Proceedings, p 841) 
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Tlio diflicult question of 
'linin'; quo 


The question of status quo laiscs anotliei imiioitant issue 
^Yc .idiiiit (he ioice of tlic aigument that it is 
alA\a>s (hflicult to distuib an existing aiiange 
uieiit ^Mthou^ tlie consent of tlie paities afferl- 
ed it But it IS signilic.int tliat while tlic piinciple of status qvo 
seems to lunc bound the Ihimc iMinistei and His ]\ra]esty’s 
Goveinmcnt in legaid to the system of scpaiatc elcctoiates, it 
has not appealed to them while di^'tuibing the Lucknow^ Pact on 
which lepiesentation ol communities w.is gcncially based in 1919 
It will be seen that the Lucknow Pact ga\c to Mahomedans in 
Buigal 40 pci cent of the elected se.its and that m accoi dance 
theiew'ith Ihc} had in the Bengal LegiGative Council of 141 mem- 
hers 39 elected scats as .ig.mist d() Hindu (non-]\rahomed‘in) elected 
scats It must be boinc in mind that the Lucknow Pact had the full 
appio\al of the Mahoiiicdan coiiiiminit> The piovisions therein 
contained weic claboiateh discu‘=;scd and considcied fiom all 
points of Mcw and finally accepted In them Mi MacDonald 
and his Goveinmcnt might be pcitincntly asked wlij^ the old 
aiiaugcmcnts legaiding icpicscntation should hate been distuibed 
if the doctiine of status quo wcic icall'\ a saciosauct piinciple 

We have seen that the communal decision has not only intio- 
duced communal icpiesentation through se- 
paiatc elcctoiates in the Second Chambei of 
the Fcdcial Lcgislatuic and in the Uppei 
House m iiioMuces w'heie bi-cameial legislatuies have been intio- 
duced but also made it cleat that such lepiescntation must not 
distuib the communal balance m the Low^ei House, and pio^asions 
have accoidingly been made in the Act and the lelevant 
Schedules to maintain the balance The object o± the 
Uppei Chambei is dilfeient fiom that of the latter Then- 
icspective functions aie also in some lespects diffeient and 
so also then lespective constituencies It is, theiefoie, 
not a sound doctime that both the Houses should be so composed 
as to reflect to the same extent and in the same manner the com- 
munal bias 01 prejudice that may be prevalent in the country IE 
the Upper House has any meaning in constitutional law, it should 
have some pow'ei to revise oi at least to delay hasty, indiscreet and 
communal legislation Accordmg to the scheme outhned m the 


The Upper Houfo not to 
disharb the commuinl 
balance in the Lower 



438 


THE problem OE MJNOREJ'JES 


White Papei and leaffiimccl in the lepoit of tlie Joint Parhament- 
aiy Committee and incoijioiafced in the 1935 Act, that object is 
likelj- to be fiustiated because in communa] matteis the Upper 
House will genei ally take the same view as the Lowei 

It IS necessary to lefei heie to the contiovcisy that Section 308 
of the Govcinment of India Act, 1935 (num- 
The scope of Sec 308 bci cd 285 lu tlic Bill Rs intioduccd and 299 

in the Bill as amended in Committee) has 
piuvoked 111 India The section seeks to give the legislatines, 
Pcdeial as well as Piovincial, poAA'ci, if of a lestiicted natuie, to 
piopose amendments of the constitution of the countiy in ceitam 
lespects It IS a Avelcome change fiom the nationalist standpoint 
inasmuch as it offers some oppoitumties of growlh, development 
and expansion of the constituent poweis of the legislatuies But 
a ceitam section of the Mahomedans hai^e lead into it a smistei 
move on the pait of His Majesty’s Goveinment to lepudiate the 
imdei taking said to have been given by Mi Eamsay MacDonald 
m connection witb the awaid ^ Biiefly put, the section lays down 
the pioceduie foi alteimg the size, comjiosition or the method of 
choosing membeis of the Fedeial oi Pioinncial legislatuies by 
Older in Council upon resolution by any of those legislatuies on 
the expiiy of ten yeais, oi by sub-section (4) by Oidei in Council 
at any time after consultation with and upon reference 
to the Governments and legislatuies in India The reso- 
lution contemplated in the section must be passed in each Cham- 
bei (where theie is a bicameral legislature) on the motion of a 
Mmistei on behalf of the Council of Ministers so that the Act 


leaves no initiative in the hands of the non-ofi&cial legislators 
The issue is whether befoie the expii 7 of ten years after com- 


The ten years' reserva 
tion not to applv to 
Order in Conncil 


mg into operation of the Act any amendment 
or modification of the award may be effected 


The late Undei -Secretary of State seemed to think that 


such modification would not be possible as being contiaiy to 
the teims of Mr MacDonald’s decision Eeplymg to the Duchess 


of Atholl who, apiopos of the clause, enquired whether “ it will be 


Read Mr W Aineer Ah’s letter, dated, London, the 2lBt May, 1935, published in 
the Calcutta Statesman, and the statement issued in June, 1935, by Haji AbduUa Haroon 
and Mr Shafi Daudi ^ 
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possil)lc by Oidci in Coiinci] to do nivay AVitb communal electoi- 
ates,” Mr Biitici staled “ Tliat is not the inteipietation I put 
on tins pniagiajih and the assinancc T will give to the noble Lady 
IS that the Communal Am aid is governed by the oiiginal teims of 
that Am aid, that is to sa'\ , that aftei 10 ^eais if theie be an agiee- 
ment belMTcn the communities action Mill be taken by H M ’s 
Goi eminent The Duchess letuined to the subject on a subse- 
quent occasion and the Attoincy-Geneial leplied " I think 
that it Mill be piactically impossible foi the Goveinmem; to use 
poMeis undci suli-scction (-1) unless the mcms of the legislatuies 
Mciefiiendh to the decision ”t Thus Sii Thomas luskip M'as not 
so bold and asseitivc as Mi Butlei legaiding the statutoiy piotec- 
tion of the auaid foi ten mais, and on leading the language used 
Me think that tlie laM is on the side of the foimci Attoiney’^-Geneial 
laliiei than on that of the late Undei -Societal^ of State It is tine 
that except in icgaid to the franchise qualifications of M'omen le- 
feiied to in suh-scction (3) and paiagiaph (c) of sub-section (2; 
noMheic in the section is the tcn->cai pciiod of leseivation 
touched An attempt ma> thciefoic be legally made nndei the 
clause to modifv the Auaid befoic the expin of ten yeais onbj by 
an Oidei in Council on the imtiatnc of His Majesty’s Govern 
mont accoiding to the jiioceduie set out in detail in Sec 
309 

A Simla communique, dated the 2nd of July, 1935, 
issued on behalf of His Majesty’s Goieinment in the United X-nx:- 
dom in explanation of the clause, states that hefoie the ex^in of 
ton yeais no constitutional initiative foi modification o* 'k- renn- 
of the aMTid muII leside in the Goveiiiments and ]eg:'':rnre= o: 
India PoM^ei is, Iiomovci, coiifeiied on the 3^:b=h Go 
einment undei the iclevant section to make ‘-ucl 1 x::e h' r 
Oidei in Council (ahvays Mutli the appioval c: '.--k 

Pailiament) even bcfoie the end of ten -^eur-. ' I'hin rk- "" 

ten yeais and indeed subsequently, if inr^.r-e l'': 
fiom legislatuies of India, it is incumhf-’:: 'z ^ 

State to consult Goveiiiments and Icgi- " JrjrJi-, — ' 

change is of a minoi chaiacter) beP-r ^ ^ 

Parliamen ary Debates fOfli lal Jiey-- " - - - _ -z-' 

J Ibid, Vol 301, No 00, Cols IC-SV ' ' 



laid befoie Pailiament foi its approval Theie is thus a distmc- 
tion diawn with legaid to the period of leseiwation between Indian 
aiithoiitiea and WTiitehall The former, in other woids, aie 
legally piohibited fiom moving in the mattei foi ten veais while 
the lattei is empoweied to effect any change with the appioval of 
the Houses of Pai hameiit and aftei consultation with 
the authoiities in India The language of the section 
IS not happily woided in ceitain lespects and may give 
use to conflicts m mteipietation, but the intention of His 
Majest'^ ’s Goveinment is cleai that the Indian authoiities* must 
wait foi ten yea is before they can legally seek to prepare amend- 
ments to the communal decision There is, however, absolutely nn 
lestiiction on the poweis of His Majesty’s Government acting in 
that behalf with the appioval of both Houses of Pailiament 
Consultation with the Indian authoiities and the minoiities affected 
contemplated in sub-section (4) of the section is left to the discre- 
tion of His Majesty which constitutionally means His Majesty’s 
Government It may be pointed out that a statement oi an ex- 
planation, howevei authoritative its souice may be, cannot control 
the mteipietation of a statiitoiy provision whose language is clear 
and admits of no doubt, and theiefoie Mi Butler was not on safe 
giound when he leassuied the Duchess of Atholl 

Hou tlicn does the Piime Mmistei’s pledge legarding Ins 
awaid stand in lelation to Section 308 
of Act? Can the latter, m other uords 
override Mi MacDonald’s pledge^ The 
lav IS that in a case of conflict between a statutoiy enactment 
,ind a statement made by its fiameis, the foimer should pievail 
and m that vioiv of the case Mi MacDonald’s pledge may be 
Hiideiod null and void by Oidei in Council It has been 
asscitcd in the decisions of the Couits that “ what may be called 
I he Pnihamcntan history of an enactment is not admissible to 
explain itv meaning ”t The language of an Act “ can he legaidcd 

\ (li'ttnrtion filimilil he tlra'^n between Indian niithonfiCH, Icgiilative nnd c« 
iitne rn the nnc Innd ind the rninontie'; afTicfed by the nwnrd, on the other Should 
'h. lilttr mine to nn ngrmintnt niiiongst thp!n=chp'i the British Go\crnraonfc stnnd com 
1 utted to ncripl it b\ Ordir in CVmncil in terms of piirngrnph 1 of Mr MucDonnld’s nwnrd 
• Miw'tll Tn trj rrfniinn of S'linUs, p 21 
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onlj^ as the language of the three Estates of the realm and the 
meaning attached to it by its framers or by individual members of 
one of those Estates cannot control the construction of it Indeed, 
the mfeience to he drawn fiom comparing the language of the Act 
with the declaied intention of its fiamers would be that tlie diffei- 
ence between the two was not accidental but intentional 
Some high legal and constitutional authorities dissent fiom 
that oithodox view Piofessoi Kennedy, foi example, holds that 
“ the real creating minds ” behind a statute “ should not he 
neglected ” and cites in suppoit a numhei of cases (in one of 
winch Loid Sankc's figuicd as a Judge) in which the relevant 
Parliamentary liteiatuic bcaiing on the statute has been examined 
at length f Whlche^cl might be the correct view, there is little 
doubt that if the issue is contested in courts the supporters 
of the communal decision who lel}' on Mi MacDonald’s under- 
taking will be confronted with a huge mass of authoritative legal 
decisions against them and be lequiied to prove their case to the 
satisfaction of the couits Mi Butlei’s assurance or Mr Mac* 


Donald’s pledge has no legal foice as against a clear and definite 
statutoiy enactment The pledge must be read with the relevant 
provisions in the Act and not independently of them 

The actual piotection foi the award is provided in the proce- 
duie itself No Minister (who under the Act 
can initiate proceedings for its modification 
only on the expiiy of ten yeais) would con- 
ceivably sponsoi a motion pioposing to altei the awaid unless it is 
appioved by his colleagues m the Government some of 
whom will as a geneial rule be lepresentatives of mino- 
rity inteiests If a Minister weie so foolish as to do so, 
he would he forced to lesign Assuming further that a resolu- 
tion to that effect is adopted according to the procedme set out in 
the section m question, theie is the Governor-General or the Gov- 
ernor, as the case may be, who is required to forward to the Secre- 
tary of State along with the resolution a “ statement of his opinion 
as to the effect which the making of the proposed amendment would 
have on the interests of any minority,” and the Secretary of State 


* Ibtd 

t W P M Kennedy Essays m Congtitational Law, pp 166 67 
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shall cause such statement to be laid befoie Parliament Having 

> legal d to the poweis confeired upon the Goveinor-Greneral or the 

> Govemoi acting m his discietion under the new constitution, one 
may rest assmed that this protection is bound to be real and effect- 
ive against any decision of the legislatures prejudically affecting 
the mteiests of minorities If the Secretary of State decides to take 
the initiative himself and that power always belongs to him, it is 
clear that he has to consult the Indian authonties befoie the 
final decision is taken and theie is no leason to believe that the 
Indian authorities will have no minorities lepiesentation Then 
again an Oidei in Council contemplated in the section must requiie 
an afhimative vote in both Houses of Parliament* which 
means that an amendment of the award according to this 
procedure must be approved by a majoiity in the Commons and the 
Lords If such a majority could be secured, the award might 
as well be altered by an amending Act of Parliament as bv an 
Older m Council In a ceilam sense the Older in Council pro- 
cedure affoids greater protection than an Act of Pailiament inas- 
much as the Lords and the Commons will have equal and identical 
jurisdiction under Sec 309 The changes effected, therefore, are 
that the Act provides a means of modifying the award m addition 
to the oidmaiy Parliamentary piocedure and that the ten Years’ 
reservation is abolished only with regard to an Order m Council 
pi omulgated on the initiative of Biitish authorities. It 
IS, howevci, clear that no initiative in the way of amend- 
ing the award vill be taken by His Majesty’s Government unles.s 
thcic is an agreed solution in India by the parties concerned 
The effect of the changes is appaient and not leal, although fiom 
the constitutional standpoint they may have some theoretic 
laluc 


The question has been raised as to whether the communal 


WhotberMr MacDonald's 
decision an arbitr.il 
avnrd 


decision of His Majesty’s Government is m 
the nature of an arbitral award In this 
connection reference has been made by 


Sir Xripcndrnnatli Sircar to tlic proceedings of the Consultative 


Committee of the Round Table Conference which was constituted 


^ Seo 309 
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to woik m India Attention has been invited to the view ex-^ 
pressed hy certain Moslem membeis of the Committee stating tliat 
tliey would not accept the Prime Minister’s decision if it went 
against them and also to statements made by certain Hindu dele- 
gates to the Pound Table Confciencc including Sii Piovas Chunder 
Mitter declining to agicc to arbitiation As legards the attitude 
of the Consultative Committee, Sii Niipendianath’s conclusions 
aic (1) that membeis of the Committee did not agree to arbitra- 
tion, (2) that the Moslem delegates repeatedly stated that 

the^ did not ask for any arhitiation and that they would 

claim the light to challenge any decision on its merits 

and (3) that thcic was no Bengal Hindu on the Com- 

mittee and that no lefcicnce Mas made at any time to 
anybody in Bengal foi cnqiiiiing as to vdiether the Prime 
k'linistei 01 the Biitish Government should be asked to settle the 
dispute Sii Niipcndianath’s statement on the position so far 
as it goes is correct and his conclusions aie not open to challenge, 
but the question ho has raised regarding the nature of the decision 
seems to us to bo theoretical Whether an award or a decision, it 
stares us in the face It is on the saddle All that can be said, 
hoAvever, is that neither the communities concerned had given 
Ml MacDonald authority to arbitrate, nor has his decision as it 
finally emerged received the approval of the major section of Indian 
public opinion 


But the real question is whether in such a matter as the 
protection of minorities m India there 
thonarSLuon no method open to His Majesty’s 

Government for solving the problem 
other than the one they had adopted Their policy and 
attitude are unfortunately looked upon with suspicion by a 
consideiable section of Indian public opinion That sus- 
picion has been strengthened considerably by the provisions in 
then communal decision which has extended the prmciple of com- 
munal representation through separate electorates and failed to do 
justice to ceitain communities and is bound to affect prejudicially 
the growth and development of parties along pohtical and 
economic lines In these circumstances, the best and safest 
course would have been, in our judgment, to refer the entire prob- 


V 



444 


THE PROBLEM OF MINORITIES 


lem of minorities protection to a competent and impartial body 
of international experts That method should have appealed 
to Mr Eamsay MacDonald in view of the sensible and clear view 
he had previously expressed advocating the application of the 
League principles of minorities protection to old States 
Such experts are available from amongst Bntish as well 
as Continental statesmen Eeference of the Indian piob- 
lem to an international body would not have introduced 
any innovation into public law Both the British Government 
and the Government of India are original members of the League 
of Nations and are parties to the Minorities Guarantee 
Treaties , and they might have called in the assistance, 
for such a great propose, of the international machinery 
which they have themselves helped build up It does not mean, 
however, that the adoption of such a procedure would have in- 
volved the Umted Kingdom and India in acceptance of the 
provisions of the Minorities Treaties in all their details and 
l-he method and procedure of League supervision and control A 
Tribunal of international experts might have laid down cer- 
tain pnnciples of minorities protection for operation in India 
within the competence of her Municipal law without prejudice to 
the sovereignty of the authonties concerned It is unfortuuate 
that His Majesty’s Government could not have seen their way to 
have recourse to such a procedure 

We are of opimon that communal representation by separate 
„ , , „ . electorates with which is closely associated 

Separate electorates op- c i r 

posed to responsible the principle of weightage for certam com- 
Govemment mumties at the expense of others cannot make 

for nationalism It is generally against all precedents in history and 
is likely to sap the foundations of Parhamentary Government, dm- 
ding as it does a whole nation mto permanent water-tight commim- 
al compartments It tends to perpetuate communal bias and pre- 
judice among the commumties and to give communal colour to 
legislation It is also to be noted that once the principle of 
separate communal representation is accepted, there is no knowmg 
when and where it wiU end, and in India we have got ample proof 


♦Page 37, supra 
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of it Weightage comes in its tram and weightage, as Mr Mac- 
Donald has himself pointed out, cannot be created out of nothing 
It IS created for the benefit of certain communities at the expense 
of others The result is an atmosphere chaiged with suspicion 
and mistrust 

We have not yet had any lesponsible Mahomedan politician oi 
any politician claiming to represent the interests of any other 
minority community suggesting a scheme of government different 
from the system in which the executive is held responsible to the 
legislature Theie are of course some politicians who insist on 
complete lesponsibility both at the centre and m the provmces 
immediately, there are others who will not mind reaching the 
final stage thiough a piocess of steady giowth and evolution But 
they all agree that responsible government as it is technical!} 
understood in the United Kingdom and the self-governing 
Dominions should be our definite goal That being so, it is essen- 
tial that every attempt should be made to lay the foundations 
broad and secure Unless, therefore, the geneial plan of govern- 
ment outlined at the Bound Table Conference and embodied in 
the Act is substantially modified theie seems to be noi alternative to 
a common electoial legister But the scheme of electorates 
should be so devised as to give a fair and leasonable opportunity to 
different interests and communities to secme adequate repiesenta- 
tion in legislative bodies, and that can be attained if the electorates 
are based on adult suffrage In this connection Mahatma Gandhi’s 
suggestion* that the electoral circles should be so deter- 
mined “ as to enable every community to secure its proportionate 
share in the legislature ” deserves somewhat detailed treatment 
An attempt wiU therefore be made in the next chapter to examine 
the principles of adult suffrage and proportional representation 


* Mahatin* Q-andhi's ropplemenfeiy note on the Congress scheme circnlated among 
delegates to the Round Table Conference 
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AdUIjT -SUFFRAGE AND PROPORTIONAL EePRESENTATION 

Democracy has been defined by Lincoln as llie goveinment of 
the people, by the people and for the people. 
Whether that maxim applies to every State 
- that calls itself a demociacy is open to ques- 

tion But theie is no doubt that a leal democracy must 
provide a machmeiy thiough which “ the will of the average 
citizen,” as Professoi Laski * remarks, ” has channels of direct 
access to its source of authoiity ” In that context the need for 
adult sufiPiage in a modem demociatic State requires no stressing 
Every adult citizen should have the right to indicate at the polling 
booth what persons he desires to entiust with the task of govern- 
ment And there is no bettei and more effective method by 
which to secure adequate representation of minorities in legisla- 
tures and public bodies than the system under which every person 
can make his influence felt in the shaping of policy at Government 
headquarters The right to franchise is, therefore, an invaluable 
asset The United Kingdom has adopted adult suffrage after 
years of bitter struggle There is hardly any post-war constitu- 
tion in Europe which has not introduced it 

. We find, for instance, that all citizens of the Iiish Free State 

without distinction of sex who have reached 

w-ddem dmocmcieB have the age of twenty-one years have the nght to 
accepted adult suffrage fgi members of the Lower House and to 

take part in the referendum and initiative t 
The constitution of the Kingdom of the Serbs, Croats and 
Slovenes^ has laid down that every male citizen by birth or 
naturalisation who has completed his twenty-first year shall have 
the right to vote In the Polish Eepublic the franchise has been 


Laski , A Gramviar oj PohUcs, p 115 
I The Irish Constitution Act, Art 14 Note the cpnstitntional changes effected 
i The Constitution of the Kingdom of the Serbs, Croats and Slovenes, Art, 70 
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extended to every citizen without distinction of sex "who has reached 
the age of twenty-one yeais on the date wheu the election is held 
and who is in full enjoyment of civic lights and has been domiciled 
in the electoial area, and members of the Diet are elect- 
ed by umversal, secret, direct and equal franchise, ex- 
eicised in accordance "with the principles of propoitional 

representation * * * § In Austria the National Council is elect- 
ed by the people on the basis of equal, direct and seciet 

suffrage of men and women, who hefoie the first day of 

January of the yeai in which the election takes place, 

have passed then twentieth yeai , and in accordance with the prin- 
ciples of proportional lepiesentation t In Esthoma every citizen 
who has reached the age of twenty yeais has the right to vote 
provided he has been an Esthonian subject foi a peiiod of not less 
than one year, and the State Assembly is elected by universal, 
equal, diiect and seciet suffrage on the basis of proportional re- 
presentation I The Czecho- Slovakian constitution has conferied 
the fianchise for the Chambei of Deputies on all citizens vuthout 
distinction of sex who aie twenty-one years old and the House 
again is elected in accordance with the piinciples of proportional 
representation § Similarly in Germany the Eeichstag is elected by 
univeisal, diiect and seciet suffrage of all men and women above 
the age of twenty upon the principles of proportional representa- 
tion II Adult suffrage has been adopted in Kussia by the recent 
constitutional changes 

In Canada the franchise, both Fedeial and Provincial, is in 
the mam adult suffrage under the Act of 1920, although restric- 
tions apply to certain Asiatic peoples and the North American 
Indians Newfoundland also enjoys manhood suffrage undei the 
constitution, at present suspended, with votes for women over 
twenty-five years The Austialian Commonwealth and its consti- 
tuent States have introduced adult suffrage with restrictions on cer- 
tain classes of people Adult suffrage exists m New Zealand, in the 


* The Polish Const ituti on, Arts 11 and 12 

I The Anstnan Constitution, Art 26 Note the recent constitutional changes 

t The Ethonian Constitution, Arts 27 and 36 

§ The Czecho Slovakian Constitution, Arts 8 and 9, 

II The German Conshtubon, Art 22 
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Cape, Natal, the Transvaal and the Orange Free State m South 
Africa for white citizens both for Union and Provincial elections 
There is no colour bar in the Cape, but non- whites are lequired to 
satisfy educational and pioperty qualifications In Natal South 
African natives and British Indians are practically excluded In the 
Transvaal and the Orange Free State suffrage is denied to non- 
whites The introduction of female suffrage in certain Union Pro- 
vinces both foi Union and Provincial elections has been prompted 
by the desire, as Piofessoi Keith says, “ to minimise the value of 
the native vote Adult suffrage is the general rule m the self- 
governing Dommions and the lestrictions such as they exist aie 
based on racial grounds It is, however, to be understood that the 
right to franchise, even where there is adult suffrage, is as a general 
rule confined to citizens as opposed to aliens and is subject to cer- 
tain other legal restrictions such as those which exclude from the 
franchise persons of unsound mind and persons adjudged guilty of 
acts involving moral turpitude In most of these countries m 
Europe the problem of minorities protection has been sought to be 
solved, as we have seen, by International Treaties under the 
auspices of the League of Nations Besides, adult suffrage is 
claimed to have given minorities an opportunity to have their views 
represented to some extent in the legislatures concerned 

We do not see why this generally recognised right in demo- 
cracies should be withheld from the people of 
^toroto India when a large transference of power, es- 

pecially m the provinces has been effected 
The franchise under the India Act of 1935 has, however, been con- 
siderably widened The total gross electorate in British India is esti- 
mated to be 35,000,000, male voters being 29,000,000 and female 
voters being 6,000,000 The percentage of the total electorate to 
the total population is just under 14 per cent and to the total adult 
population 27 per cent The percentage of the total male electorate 
to the total adult male population is 43 per cent The adult popu- 
lation IS about half the total population which in British India is 
about 260,000,000 Of the women voters 2,000,000 are qualified 
])\ propert}, 4,000,000 by wfehood and 300,000 by education t 

* Tl'i' Govemmenfs of tlio Bntish Empire, p 403 

J Par Debates, May, 1935 
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Qualifications for franchise in territorial constituencies are under 
the Indian law dependent in the mam on taxation of different kinds, 
local, Provmcial, or Central, owneiship of property or educational 
fitness while women may have an additional qualification by wife- 
hood * These qualifications, while they have been determined by 
the same consideiations throughout British India and are intended 
to secme the same end, vary more or less from provmce to provmce 
according as ciicumstances seemed to have suggested In Bengal, 
Bombay, Bihar, Orissa and Sind, for instance, the matriculation 
examination oi the school leaving certificate or any examination 
prescribed to be equivalent! to eithei is at present the mimmum 
qualification, but in Madras hteracy, in the United Provinces the 
upper piimaiy examination, in the Punjab the primary examina- 
tion, in the Central Piovinces and Berar an examination which 
qualifies for admission to a course of study for a degree of the 
Nagpur University, in Assam the middle school leaving certificate 
and in the North-West Prontiei Province the middle school exa- 
mination for an urban constituency and the pmnaiy examination 
for a rural constituency, are consideied sufficienr for the pur- 
pose 


Different standards 
different provinces 


in 


Similarly qualifications based on taxation difPer from 
piovmce to piovmce and i-rj are speoified 
in detail provmce by in the relevant 

Schedule to the Act. -I i? not diEcuJt to 
explain lack of uniformity in these gTziIif-'-mons for different 
units, but so much divergence in edncaz'i::! sTsndards between a 
piovmce and a piovmce does not seen i? n? Tisdfied. If liteiacv 
could be adopted for Madras, there fs no why ft cunld 

be made to apply to Bengal or Bowhiy. special constfnien^f^ 
such as Universities, Commerce, Ihfxsiry. Planrinc-. e~c.. 
holders and Labour, the quah'hc^i::’n?hc~rrr*:-ess.srLT6'SW^ 
ent basis, and m this respect shj zher vzTy rzcr- or Zes? 

Vince to province as is clear iraxi me Schefufs 
qualifications for franchise for xhe — _-_.~c3-=r 


.L/ . 


* Sixth Schedule to fhe G 
t Power IB given d BsngeJ _ 
being lower than a finnl -r-innjc: r"h-, 
joyed hy other pionnas flo 
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Rie ’of course distinctly biglier than those required in res- 
pect of teriitoiial constituencies of tlie Lowei Chamlici , 
and in 'Bengal, to give one illustration, a higher stand- 
ard IS demanded for *' general ” constituencies of the Upper 
House in legal d to land levenue oi lent or load and public 
Wks cesses as compared with Mahomedan constituencies, and, so 
far as the “ general " constituencies themselves are concerned, a 
higher standard in this inspect foi the Burdwan and Pre- 
sidency Divisions than foi the Dacca, Rajshahi and Chitta- 
gong divisions ^ It may be noted that it has been laid 

down in the appiopriate Part of the Sixth Schedule relating to 
Bengal that no man shall be included in the electoral 
roll foi , 01 be entitled to vote at any election in, any Maho- 
medan constituency specially formed foi the election of peisons to 
fill the seats leseived for women, f a lestiiction that does not 
apply to a “ geneial ” oi " Anglo-Indian ” constituency leserved 
foi women This provision in law is peihaps justified by the 
rigidity of the pi /7 c//;a obseiwed among Mahomcdans as a class 
Tlieie IS little defence foi the disparity in the general lequnements 
as to “lesidence” as between Bengal and some of the other provin- 
ces such, for instance, as Madias, Bombay, the United Provinces 
and the Punjab, and “a place of lesidence” which a person, quali- 
fied to be included m the electoial roll of a teiiitoiial constituency, 
is requiied to omi, has been defined to mean m Bengal a place 
where a person ordinarily and actually resides dunng the greater 
part of the year :j; As in other countries, the right to franchise is 
affected by certain legal disabilities as presciibed by law § Uor 
18 it open to any one in a teriitorial constituency unless he is either 
(a) a British subject, or (b) the ruler or subject of a Federated 
State, 01 (c) if and in so far as it is so pi escribed with respect to any 
province, and subject to any presciibed conditions, the Biilei oi a 
subject of any other Indian State j] 

^ The Government of India (Provincial Legislative Councils) Order, 1936, 
Part rV, parns 3 and 4 

\ Part rV, para 18 (Sixth Schedule) 

t Part rV, para 1, Part IT, para l.PartlTI, para 2, Part V, para 1, and 
Part IT, para 1 (Sixth Schedule) 

§ Part T, paras 4, 8 and 9 (Sixth Schednle) 

jj Part I, para 3 (Sixth Schednle) Por detailed treatment of horv franchise is 
restneted to Bntish subjects ■with minor exceptions see Chap OiVII, in/ra 
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So long as qualifications foi fianchise are based on 
propel ty oi taxation as taxation is understood 
ID the bioad sense, in whicb it has been used 
in tbe Sixth Schedule to the Act, franchise 
IS bound to be lestiicted wheie theie exists the ]omt family system, 
foi the law contemplates that not moie than one member of such 
a family is entitled to be included in the electoial roll even if the 
total payment that is made on behalf of the family is, say, hundred 
times the mimmum sum leqmied for necessaiy qualifica- 
tions As legards Bengal, it is laid down that where 

pioperty is held oi pajonents aie made jointly by, or 
assessments aie made jointly on, the members of a joint 
family, the family shall be adopted as the umt for de- 
ciding whethei the lequisite qualification exists, and if it does 
exist, the peison qualified shall be, in the case of a Hindu joint 
family, the managei thereof and, in other cases, the membei autho- 
iised in that behalf by the family concerned This is not to apply 
Avheie membei s of a joint family have sepaiate accommodation 
and sepaiate messing, and in such a case each member’s share of 
the piopeity, payment oi assessment is to be taken into account in 
piepaimg the electoial loll * Note should be taken of the fact that 
there must be both sepaiate accommodation and sepaiate messmg 
to enable a membei of a joint family to get the benefit of the pro- 
viso t Analogous provisions have been made in the Schedule for 
the othei piovmces also With the giowth of political hfe and 
gieatei interest in public affaus than at present property or taxa- 
tion as a basis foi franchise is bound to act as a deterrent on the 
joint family system 

Powei has been reserved to His Majesty in Council by 
Order under Sec 291 to make provision with 
The^Erocedure of amend respect to fianchises and elections, and in 

exercise of that power the Piovincial Assem- 
blies Older, 1936, and the Piovmcial Councils Oidei, 1936, have 
been issued By Sec 308 he has power by Oidei at any time to 
make such amendment m the provisions of the Act as is specified 
in sub-section (2) of the section subject to the proviso dealt noth in 

* Sistli Scliedule, Part TV, para 14 

t Tlie expression “ and ” nsed liere is obviously conjunctive. 
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the pieceding cliaptei In so fai, howevei, as no pioceedmgs 
can be taken in i elation to the draft of an Older laid before Parlia- 
ment by the Secretary of State except m pnisuance of an address 
piesented to His Majesty by both Houses of Paihament praying 
that the Oidei may be made eithei m the foim of the diaft, or ■with 
such amendments as have been agieed to by resolutions of both 
Houses, the contiol of both the Houses over such delegated legisla- 
lation by the executive has been piovided for at least in theoiy and 
may on occasion be exercised in practice Wliile, therefore, the 
King in Parliament is competent at all times by virtue of his 
supreme law-making powers to amend the Act or any Order made 
theieundei and His Majesty in Council can by Order deal with 
fianclnse, elections, the method of voting and such other matters as 
aie specified in ss 291 and 308 subject to certain specific directions 
contained in the Act, the Indian legislatures, Federal or 
Piovmcial, are given no power to amend oi modify the existing 
law The only concession made is that the Federal legislatuie on 
the expiiy of ten years from the establishment of the Federation 
and the Piovmcial legislatuie on the expiry of ten years from the 
commencement of Part HI of the Act can on the motion proposed 
in each Chamber by a Minister on behalf of the Council of Minis- 
ters pass a resolution recommending such amendment in the Act 
01 Order in Council made thereunder as is mentioned in clauses 
(a), (h), (c) and (d) of sub-section (2) of section 308 of the Act. 
Only with regard to franchise for women as referred to in clause 
(e) the ten-year bar does not apply so that in that respect a resolu- 
tion as contemplated in sub-section (1) may be adopted at any time 


Now, Sir Sivaswamy Aiyei has expressed his disap- 


OppoBition to adult 
suffrage 


proval of adult suffrage He is of opi- 
nion that “ the poveiiy and illiteracy of the 
large masses of the people justify a serious 


doubt as to their fitness to exercise the franchise While stress- 


ing the principle that the franchise should be as broad as circums- 
tances m each province may permit Sir Sivaswamy has stated 
that it should be based “ upon the ground of o'wnership, 
or occupation of property liable to tax or rent, or the exercise 


*Aiyer Indian CotuMuttoml Problem, p 49. 
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of sonic c.'illin" and (lie leccipt of an income liable to taxation in 
some foim oi otlici ” He has noi pioposccl any liteiacy test, but 
aftei quotiiifi fiom Wliilakai’s Almanac and tiacing the Eefoimp 
Acts in (iic.it Bntaiii fiom 1832 down to 1884, bebas told us that 
in \ic\i ol the lIlltcl.lc^ and pi o^ city of the people it is not 
posv,ibl(. lo intiodncc dcmoci.icy at once on as bioad a basis as hat: 
now been .idojited in England aftei eighty yeais of political tiaiD' 
mg .md economic .ind cducalion.il piogicss 

Ml llie iioinls laised b\ Rii Sivasw'amy Aiyci aic the oft-re^ 
T 1 , iica ted a igumcnts against univci sal adult suff'. 

frinriMPo lend in bo Fee- lagc Bul it IS a simple tiutli that whcu the 

bod\ of \otcis IS limited the welfaie realised 
In the State tends to exclude that of the jieisons excluded from 
fianchisc “ No test,” obscncs Biofessoi Laslci, “has been 
dei.sed wlncli enables us to limit (be fiancbise in such a fashion as 
to equate cnic Mitue with possession ”t If the fianchise is con- 
tined to .1 ]).iili(ul.ii caste oi ciced oi class, the l(*gislatiiie is bound 
conscioush 01 uncoiisc loush to discnniinatc against the class -oi 
ciecd 01 caste deiiiived of the fianchisc If it is confined to pro- 
))CIt^-holdcls the State will as a mattci of couise be tempted to 
confci undue pinilcgcs ujion those who own piopeity A cursory 
glance at the hislon of legislation m any conntiy wull make this 
point deal The Pailiamcntaiy Acts demociatismg the English 
constitution came h}' slow stages not because Pailiament was al- 
w'ays convinced that time w'as a gieat healei of all evil but because 
the forces of dcmociacy had to fight against gieat odds The 
Pactoiy Acts came into existence not because the factory-ovmers 
as a body believed in self-denying oidmances but because the 
factoij'^ labouieis came to foice their way into the polling booths 
and subsequently into Pailiament 

Nor is John Stuait Mill’s education test related to the quali- 
ties w^hich the State requires Carried to its 
pendTbirte8t°°*^ logical couclusiou, it becomes an unreliable 

test What, it may be asked, is a scientist 
worth in the high affairs of State if he has not the capacity to 


* Aiyer Indian Gonstitutional Prohlems, p 60 
I Laski A Orammar of Politics, p 116 
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decide on a comidicated tauff iwoblcm with winch all modern 
Hovel innentR aic coiiRtantly faced? How can a piofoiind jilnlo- 
so))hc] wIjo lias leaint to despise the “ Dismal Science’” help a 
modem State il he has not tlie inclination to go minutely into the 
intricacies of the exchange problem and the cleaiing-hoiisc^ All 
that the scientist oi the philosophei can contiibnte is to bnng a 
broad Inunan outlook to beai upon discussions m the legislatures. 
But that is not the only end of demociacy. And the 
test of efficiency is not observed even in the United King- 
dom Weie the British voters — each and eveiy one of 
them — competent to assess the implications of the Parlia- 
ment Act of 1911 when they kept m power the Asquith 
Government? Weie the adult population of England — 
every Englishman and English woman — in any way better 
when they installed in 1931 the National Government in 
Whitehall with a Labour leader as Prime Minister and a Conser- 
vative tariff reformer as Chancellor of the Exchequer? There is 
something like a fetish of efficiency which ought to be guarded 
against m the mteiest of democracy. 

Advocates of democracy are not afraid of its iisks and 
pitfalls Eor democracy lives, grows and develops by the method 
of trial and choice When it is said that a voter has not the 
requisite knowledge to take a dispassionate decision and to give a 
reasoned choice, the answer is that the State must arrange and 
organise on his behalf and in his interest access to that knowledge 
And that the State null hardly arrange and organise unless the 
general public irrespective of caste, creed, colour, property, educa- 
tion or sex, have acquired the right to influence its decision and 
to regulate its conduct and to s^t in judgment on its policies and 
acts It IS very difficult to secure the protection of the interests 
of minorities unless the legislatme is elected on the basis of adult 
suffrage, particularly m a country like India where minorities 
generally are educationally backward and economically inefficient 
If, as by the Act of 1935, the qualification based on ” possession ” 
could be brought down to six annas pei annum as union rate as 
m Bengal and hteiacy could be fixed as the mimmum educational 
standard as m Madras, how long is the journey’s end unless 
considerations of admimstrative mconvemence and pnvate or pub- 
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lie expenditiiie intervene to block progress? The moral victory 
alieady belongs to the advocates of adult suffrage, the ultimate 
victoiy foi them is peihaps only a question of time 

It has been seen that as a means of seeming in legislatures 
fan and adequate lepiesentation of minoii- 
uon’Jn^india ties post-war demociacies in Europe have 

adopted not only adult suffrage but also 
pioportional lepiesentation * * * § In Mahatma G-andhi’s supplemen- 
tary note appended to the Congiess scheme theie was a definite and 
cleai suggestion in favom of piopoitional lepiesentation f The 
pimciple of piopoitional lepiesentation has been adopted in the 
constitution of the Indian National Congiess as amended at its 
Bombay session m 1934 | It has also been accepted in connection 
with elections foi ceitain constituencies undei the Government of 
India Act, 1936, for instance, in the election of persons by mem- 
beis of the Piovmcial Legislative Assemblies to fill certain seats 
in tlie Uppei Houses § and in the election of peisons to fill seats in 
the Fedeial Assembly by the Piovmcial Assemblies 1| The Joint 
Paihamentaiy Committee appointed to consider the Government 
of India Bill of 1919 also expiessed the view that “ the pimciple 
of piopoi-tional lepresentation may be found to be particularly 
applicable to the ciicumstances in India ”1F The points that re- 
quire to be examined in this connection aie (?) what is pioportional 
lepresentation, (it) whethei it is an effective means of securing 
adequate repiesentation of minorities, and (m) whether it is appli- 
cable to India 

Pioportional representation involves a somewhat dras- 
tic change in the oithodox method of voting and aboli- 
tion of smgle-membei constituencies ** (Jndei such re- 
piesentation by means of the single transferable vote each 
electoi while lecoiding his vote shall place on his ballot 


* See pp 446 447, supra 

t See Chap XTV, supra 

t Art VT (g) (TV) , Art XVIH (b and c) 

§ Fifth Schedule, cl 14(c) 

II First Schedule, cl 19 
H See Chap XTV, supra 

** Proportional Representation, 1867 1917, by Lord Eversley, revised edition , Tlie 
Royal CommiBBion on Electoral Systems, 1910 (Cal 6263) 
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paper the figure 1 in the space opposite the name of the 
candidate of his fiist piefeience, and apait fiom the fiist piefeience 
vote which is populaily known as the " oiigmal ” vote, he may, 
if he so desires, place on his ballot papei the figures 2, 3, 4, 6, 6 
and so on accoiding as theie aie seats oi vacancies to he filled, in 
the spaces opposite the names of the other candidates in the order of 
his piefeience A ballot papei is not valid unless the figure 1 is 
maiked on it in the space opposite the name of a candidate * It 
means that an electoi may, should he so desire, reserve all his 
piefeiences save his fiist piefeience in tlie absence of which his 
ballot papei is lejected The pioceduic then to be followed is that 
the total numbei of valid papei s, that is to say, pajieis on which 
the figuie 1 has been coriectly maiked, is divided by a number ex- 
ceeding by one the number of seats oi vacancies to be filled, and 
the result added by one, disiegaidmg any fractional remamdei, if 
any, is called the “ quota ” which would secuie the return of a 
candidate 


Take foi the pm’poses of illustiation a four-member 
constituency with six candidates In order 
ToSg that his ballot paper may not be lejected each 

votei shall maik 1 in the space opposite the 
candidate of his fiist choice and may oi may not mark his othei 
piefeiences which in this case cannot exceed 4 Take fwrthei 
the number of valid papers to be 100,000 A candidate 


who secures the quota, i e , 


100,000 
4 + 1“ 


+ 1 = 20,000 + 1 = 20,001 


votes, would be declared to be elected In the middle of the nine- 
teenth century a Danish Minister called Andrae gave a quota 
which was obtained by dividing the numbei of valid ballot papers 
by the number of seats oi vacancies to be filled In the piesent 
instance, the quota imdei that system would be 25,000 instead of 
20,001 It is popularly known as the Hare system aftei the 


* For clear enoDoiatioB of tte principle as weU as the method read the Bengal 
Legislative Council Manual, 1924, pp 296 97, and the Bengal Legislative Council Electoral 
(Conduct of Elections) Eules, 1986, made by the Uovemor in Council in exercise of the 
poivers conferred by Paragraph 20 of the Fifth Schedule to the Government of India 
Act, 1935, read ivith Paragraph 23 of Part I of the Government of India (Provincitl 
Legislative Councils) Order, 1986 
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name of lliai famous Englishman, Tliomas Haio, ^’\llo look special 
caio lo ])opulansc it Ycl anothoi motliofl named aftci TTagcnhacli 
-BischolT poslulales a quota winch is seciiicd hy dividing the 
numhei of \alid jiapcis h'^ a numhoi exceeding hy one, the numhci 
of seals oi \acancies to he filled Undei that system the quota 
would he in the jiiescnt case 20,000 instead of cithei 25,000 oi 
20,001 Accoidiiig to geiieial pi act ice at piescnt follow^ed, the 
(piola would he 20,001, the figuie cited fust If foui candidates 
out of SIX obtain the quota, m/ , 20,001 each, oi moie, no com- 
plications at all aiise 'J’hc} do aiisc when less than that numbei 
obtain 01 obtains the quota and then comes the question of distri- 
hiiting the prefeiciices oi “ suijiluses ” as they aic Icnowui If the 
numhci of Aalid ^otcs credited to a candidate is gicatei than the 
quota, the ie‘'Ulling ■-uijihis is to he tiansfeiicd to the “ continu- 
ing ” candidates indicated on the ballot papcis in the paicel of the 
elected candidate ns being next in oidci of the \oteis’ piefeienccs 
If tlic total niimher of tiansfcrablc papers is equal to oi less than 
the suiphis, the papeis aie lo be tiansferied to the " contmmng ” 
candidate oi candidates maikcd as tlie voteis’ next piefeience If. 
howcAci, the number of tiansfciahlc papeis is gieatei than the 
surplus, the numhci of papers tiansferred in each case shall beai 
the same piopoition to the numbei of tiansferablc papeis as the 
surplus bears to the total numbei of transfci able papeis The num- 
ber of papeis to be tiansfeiied m each case, wdien the sniplus falls 
short of the total numbei of tiansfeirable papeis, is to be ascertain- 
ed by multiplying the numhei of transfeiiablc papcis in each case 
by the suiplus and dnnding the lesult by the total number of 
tiansfeiiable papers 

Suppose A, B, C, D, E, and F aie the candidates in the 
jiiesent case and B and I) have lespectively 
sccui ccl 30,001 aud 25,001 oiiginal votes B 
is thus left with a smiilus of 10,000 and 
D with a suiplus of 5,000 Suppose fuithei that B’s paicel con- 
tains 20,000 tiansfeiable papeis 15,000 being maiked E and 

5.000 F, and B’s paicel contains 15,000 tiansfeirable papers, 

10.000 being marked A and 5,000 C As the general rule 
IS that if more than one candidate has a surplus, the largest sur- 
plus IS to be first counted and distributed, B’s tiansferiable papers 

58 ^ 
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should be dealt with fiist Multiply 15,000 ("E” marked papers) 
by 10, 000 (B’s surplus being the diffeience of the quota and the 
total number of valid votes ci edited to him) and divide the result by 
the total number of tiansf enable papers (20,000) and you get the 
actual numbei of papeis to be transferied to B from 

Bs parcel It comes to ^ = 7,500 In the 

same way the numbei of actual papeis to be tiansf erred to E 

would =2,500 If by adding 7,500 to B’s 

oiiginal votes and 2,500 to F’s oiiginal votes, the quota, i e , 
20,001 is leached in each case, then both E and E are declared to 
be elected 

It IS to be understood that no papeis are to be tians- 
feiied fiom the paicel of a successful candidate unless he has a 
surplus whatevei be the numbei of transferrable papers that the 
paicel may contain In distnbutmg the “ surplus ” the frac- 
tional paits, if any, are to be taken note of, and not disregaided as 
in findmg the quota, and impoitance is to be attached 
to the parts in order of then magnitude If moie than one candi- 
date has each the same suiplus, the surplus of that candidate who 
has the largest number of onginal votes is first to be taken up, 
and where the numbei of oiiginal fotes is equal discretion to 
pick and choose is as a general rule vested in the Ketummg Officer 
A like rule is followed in the case of a tie between or among the 
“ contmumg candidates when the number of such candidates 
with an equal number of votes, original and tiansfeired, is greater 
than the number of vacancies that remain yet to be filled 
If the total votes of two or moie candidates lowest on the poll, 
together with any surplus votes not transferred, are less than the 
votes 'credited to the next highest candidate, these candidates may 
m one operation be excluded from the poll and their votes transfer- 
ied m accoi dance with the piefeiences maiked thereon When 
the number of continuing candidates is reduced to the number of 
vacancies that remain to be filled, they aie declared elected des- 


* The " contmtimg ” candidates are candidates other than those who have been 
elected or excluded from the poU, 
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pile tlic fact (hat tlicy liavc not icaclied the quota, and if onl}’^ one 
^acanc> icinains and if the votes credited to one continuing candi- 
date exceed tlic total \otcs of (lie othci continuing candidates, 
togcthei vith an\ surplus not tiansfciied, that candidate is return- 
ed 

In ceitain coiintiics, houcvci, if lacancics exist and no con- 
tinuing candidates icach the quota after the 
(lansfci, the political pait}^ Tvlncli polls the 
ma]oiit'\ of oiiginal votes is favouied, 
while in othci s the scats aic distiibiitcd among the political 
paitics in proportion (o then original voting strength -with some 
bias 111 fa\oiii of the minontj' paity ' The best pioceduie is to 
lca^c ns little di'^ciction as possible in the hands of the Eetuimng 
Ofiicci and to attempt at a piccisc and detailed definition of rules 
It would be wiong to sujiposc that undci piopoitional repre- 
sentation Ip means of the single transfciiable vote the candidates, 
who get the highest numbei of fiist piefcience oi oiiginal votes, 
will ncccssaiih be declared elected to fill the seats or vacancies to 
the exclusion of others unless of course they leach the 
quota It may happen that a candidate with a much 
smaller number of “ oiiginals ” to his credit w'ould be returned to 
the exclusion of a rival, but such a thing can happen only w^hen 
the “ inal ” concerned fails to reach the quota notwithstanding 
Ins greater number of “ originals ” or first piefeience votes 
“ The system,” obseiwcs Sir John Maiiiott, ” demands the 
most scrupulous accuracy and some intelligence on the part of the 
counters, but on the pait of the voteis no more of either quality 
than IS involved jn ‘ picking up ’ a ciicket eleven save that the 
picking” must be all in one process and on paper instead of 


* Reference has been made in the preceding chapter to the rule made by the 
Governor of Bengal mdicatmg how a casual vacancy is to be filled A rule or order res 
tncting membership or franchise to a particular rehgious or racial commumCy in respect 
of a by election by members of the Lower House to fill a casual vacancy m the Upper 
House 18 ultra circs liaving regard to the clear provisions of the Statute and the relevant 
Schedule The election of a European by European members of the Bengal Assembly to 
fill a vacancy m the Council caused by the resignation of Sir George Campbell some time 
m August, was therefore prniia facie improper and mvahd It is of course difBcult 

to apply smgle transferable votmg in filling a smgle casual vacancy, and different methods 
have been suggested such ns (i) keeping the seat lacant until another vacancy occurs, 
(til dividing a territorial constituency into a number of units equal to that of members 
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viva hoce But at fiist siglit the uiethod of counting and trans- 
ferring votes seems to be confusing snd extiaordinaiily complex 
Experience has proved that under the system of proportional 
lepiesentation mmoiities geneially secure 
It secures fair and ade lepicsentatiou in the legislatures nronoition- 

quate representation for / , ± j 

minorities ate to then voting strength m the constitu- 

encies The Proportional Repiesentation 
Society in England have been foi years engaged in coUectmg 
statistics from diffeient parts of the world regarding the results 
of elections Eigures show that the Society are justified m 
claimmg that the system of jiropoidional repiesentation, whose 
adoption they advocate, is the only effective device (with the excep- 
tion of separate electorates) of securing for minorities adequate re- 
presentation in the elective pubhc bodies t In the Irish Eiee 
State elections of 1927 the Cosgrave paily polled SO 2 per cent of 
the votes and obtained 27 7 per cent of the seats, Eiana Eail polled 
28 8 per cent of the votes and obtained 26 3 pei cent of the seats, 
Labour polled 14 8 per cent of the votes and obtained 12 5 
per cent of the seats, Independents polled 9 2 per cent 
of the votes and obtained 12 5 per cent of the seats, 
Banners polled 7 2 per cent of the votes and obtained 
9 2 per cent of the seats, National League polled 5 2 per 
cent of the votes and obtained 7 2 per cent of the seats and Smn 
Eein polled 4 6 pei cent of votes and obtained exactly the same pei- 
ccntagc of the scats The exact proportion was not maintained in 
even’ case, but the percentage of the seats secured by each party 
Mas .ippioximatcly propoitionate to the percentage of votes and a 
general tendency is noticeable that the smaller the groups the 
gi cater their latio of i epresentation as compared to their voting 
‘strength The lesults of the Gcnnan elections of 1920 revealed the 
same tendency With 21 6 pei cent of the votes polled the Social 
Lomoclat^ obtained 22 2 pei cent of the seats, and pollmg 


ri'iniiil Ii\ it and (m) rc nponm" the old pnchft md nrmonncing the result in accordance 
t! e aTTilahlc preferenres Each of thoae methods has ohnons disadvantogts The 
1 If }jo f;cr, 1 = no' one of nmeh praetienl importance in mpv of the small number of 
ruil \ II inn*'- fba* maa oi^nr dnnnp the lifetime of a legislative hody 
’ ii'r'i ‘ Ti' y e'er on oj Hr Vnt’rrn Siair Vol I p -117 
‘ U: d tull''tins j uMiclied by the Socictv 
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18 6jior(cnt of < he a ole*? flie Independent Socialists obtained 
I per ecnl of (he seals 

In Canada, e^^peeiall} in Quebec, Hie cm) icsiilts of tlic ma]Oii 
Iv principle me not sciionsly contested, but 
Dominion has sneeessfnlh ic'^isted the 
])iopo^al to ndojii piopoilional icpic*?cntation 
It 1 ^ aipued Ihal Ihe adoption of such a B^slem ^\ollld create nn- 
\Mel(l\ ron^tilucncie*? and bnn;^ inlo cMslenec ponps A\hich might 
lendt'r ihe ta'^k of admim‘'lralion exlrcmeh difTieiilt In 3923 the 
Canuhan Lowei ITouce icjceled piopoilional repiesentation by 90 
Ntilt"- to 72 agaiii'^l Mi ^racKen/ie King’s adMce It should be 
ii'inembeied tlial in 1926, the Libeiak in ^Tanitoba "^ith 38,000 
\oie^ a*- against 83,000 caplin ed Mnen *?eaD lo none '' One of the 
K I'-oiis win the Doinimon prefeis Ihe old-fashioned maiinei of 
\oting is “ (he noimal ahsence of moie lhan two gicat paitics ” 
In the Commonwealth of Aiislialia the s\slem followed is to 
comjiel (he \o((t to maiK his piefereiues lo enable one of the 
candidates for a Ibiilianientai n spat toseeme an absolute majority 
Piefeientiil \o(ing in singlc-membei eonslilueneics is followed m 
(he Commonwealth. Kew South Wales (which has given up pio- 
poition.il repiesentalion), Vietoiia, Queensland and Western 
Ausliaha In Piofessoi Keith’s opinion, it is not a satisfactoiy 
s^s^enl. bill he admits that piopoilional lepicscntation proper 
with SIX fn e-membei constituencies adopted in Tasmania “ w'orks 
out with admiiablc mathematical accuiacy and is popnlai ”t He 
admits finlher that if it makes foi weak go^Clnmcnts, that is m- 
cMtahle because the State i.s moic oi less divided m politi- 
cal ^ lews between suppoitci s and ciitics of Laboui view's We have 
it also on his authoiity that pioportional lepicsentation has stood 
the Tiisb Kicc State m good stead inasmucli as no paity theie has 
since 3922 obtained an exaggciated majority thereby giving the 
Independents and the lepiesentatives of Laboui and agriciiltmal 
intciests the oppoitiimty of exeicising some measure of contiol 
ovei the action of the Government of the day | In the general 


There is proportional representation in "Winnipeg with a ten member constituency 
\ Kcilli The Contlitulioual Law of the Dommwu^, p 199 

t In 1923 the South African tJruon Assembly rejected proportional representation by 
05 votes to 20 despite the support accorded it by General Smuts 
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elections of 1937 Mr de Yaleia failed to secure an absolute majority 
in the Dail with the result that he will have to depend for support 
to his schemes of constitutional reform on Labom’ or on members 
who have no rigid political af&hations * 

All these facts together wuth the deplorable results of 
elections in Great Britain f point to the necessity of ex- 
ploring the possibilities of the system of proportional repre- 
sentation in India because it is just likely that theie would be more 
than two clear-cut paities heie Besides, the electoral method 
should be so devised as to enable non-communal parties to check 
any hasty action of the Government and to influence legislation 
In Great Britain all aie single-member constituencies save the 
City of London, Dundee, 10 English Boioughs, the Universities 
(Oxford, Cambridge and English Umveisities) with 2 members 
and the Scottish Universities with 3 The principle of propor- 
tional lepiesentation applies under the Act to contested elections m 
University constituencies, where there are two or more members to 
be elected, by means of the single transferable vote | Undei the 
same section of the statute proportional lepiesentation may be 
applied to certain othei constituencies at a geneial elec- 
tion, if and when, a scheme is piepaied and approved 
by Parliament No such scheme has yet been adopted 
so that in all the constituencies save those of the Universities the 
lesults of voting aie decided by the simple majoiity principle 
The question of applicability of the system to India ought 
to be discussed with lefeience to its leUtive meiits and dements 
Thomas Haie and John Stuart Mill weie the earliest and most 
zealous advocates of pioportional representation In 1861 Mill 
wrote in his Representative Government “ The puie idea of 
democracY is the government of the whole people by the whole 
people, equally lepiesented In a really equal democracy 


’’ In Dcccinbor, 1937, tbe new Irish constilution was formally inaugorated 
■} “ In 1929, ’ writes Professor Keith m Ins The Jfinjf and the Imperial Grown 
(pp 21011), “Iho CoDBcrvntivea TVjth 38 per cent of the votes had 268 seats. Labour vnth 
30 per cent 259 scats and the Liberals "mth 23 per cent only 68 seats In 1931 the Con 
EcrmtiTCS won 473 seats in hen of 270 In 1935, 11,780,000 votes secured for the 
National Government 405 contested scats, 8,325,000 won for Labour 141 seats, and 
1,}45,000 secured 21 Liberal seats, thus roughlj 29,000 votes secured a Government scat, 
59,000 a Labour scat, and C9,000 a Liberal scat ” 
t 7 and 8 George V, C C-l s 20 
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eveiy oi any section should be lepresented not dispioportionately, 
but piopoitionately A majority of electors would always have the 
majoiity of the lepiesentatives, but a minoiity of the electors vuuld 
always have the minority of the repiesentatives ” Advocates 
of piopoitional lepiesentation contend that the piesent arrange- 
ment of smgle-memhei constituencies is aitificial and arbitrary 
Refeiimg to the Biitish system hli Ramsay MacDonald said that 
it turned the body of electois into a disoigamsed ciowd and broke 
the unity between the local governmg groups and Parliament * 
Speaking in the Loids on the Representation of the People Bill m 
1918 Loid Bryce similaily expiessed his sfciong condemnation of 
the existing system of the division of English constituencies 

The two mam aiguments in favour of proportional 
, lepresentation aie (1) that it is possible by 

/Irgnments in favour of ^ i i -T 

proportional repreaenta the S3'’Stem tO SCCmC a ICglSlatUlC Whlch 

would leflect moie accurately the opinion of 
the nation oi, in othei woids, of the electorate, than by any other 
method, and (2) that in a demociacy it is not only desirable but 
impeiative that eveiy hona fide opinion prevalent among the elec- 
tors should be lepiesented in the legislatuie, as neaily as possible, 
in the same propoition in which it exists among the electois 
Unless the piopoition of the stiength of each party in the consti- 
tuencies, it IS contended, is accuiately leflected and lepiesented in 
the legislatme equality cannot be attained and justice cannot be 
secured for all, and equality and justice are the basic foundations 
of demociacy Democracy, in such ciicumstances, becomes 
identified with a government of the majority and not of the whole 
people and as a result the policy of the State is diiected towards 
securing rights and piiviliges for the majoiity often to the pre- 
judice of the minority There is no doubt that every minority 
should in a real demociacy have an opportunity of secunng some 
representation in the legislatme of the country and influencing to 
some extent at least its policies and acts But the contention on 
which propoitionalists lay special emphasis, namely, that every 
opinion should not only find effective expression m the legislature, 
but should also be represented m it by the same proportionate 
number of votes which it obtains fiom the voters at an election. 


♦ MacDonald Socialism, Critical and Conrlrw^ x, 2-53 
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raises a somewhat different issue The two issues should not he 
confused, and while the justice of the first case is admitted, the 
second is contioversial 


ArgumentB against ib 


Dicey * lias laised thiee objections to the system of propor- 
tional 1 epresentation First, the legislatuie 
is not a debating society, it fonniilates 
policy and is concerned, indirectly though, with the ad- 
ministration of the country If the government is to be 
stiong, stable and effective, unity of action is of more conse- 
quence than a variety of opinion It does not, however, mean that 
influential opinion should gann no healing m the legislatuie , it 
should have a hearing But such a result. Dicey suggests, could 
be obtained if one member lepiesented it in the legislature instead 
of ten or twenty members To this the answei is that ten or 
twenty membeis lepresentmg the opimon of a minority can in- 
fluence the decisions of the legislature moie effectively than one 
member Piofessor Laskif has elaborated m some detail Dicey’s 
aigument He says that “ minorities can always be sure of 
reasonable i epresentation in the State so long as they are able to 
make their views articulate and organised to give them driving 
power ” “The two-party system,” he adds, “ produces a conflict 
sufficiently acute to make both of them anxious for ideas hkely to 
attiact popular support ” Professor Laski does not answer 
the point that the greater the number of representatives 
of minorities in the legislature the greater the chance of 
making their ‘ * views articulate and organised ’ ’ As for 
the danger of imperilling the stabihty and strength of 
the administration, it may be pointed out that the old 
Biitish idea of the imity of the Cabinet is in the process of 
disruption even in the United Kingdom itself The House of Com- 
mons IS no longer a two-party House , indeed the two-party system 
has gone never perhaps to return The Britisher shows no signs of 
alaim at this, he is fast adapting himself to new circumstances 
The formation of a National Government under Mr MacDonald’s 
leadership proves it It is further proved by a rather hasty action 
taken several years ago in enabling members of the Cabinet to speak 


♦ Dicey op cit , Introduotton, pp bcuc-lxm 
+ Irtiski A Grammar of PoliUcs, pp 816 18 
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agaiDst each othei and vote accoiding as tlicy liked on certain 
impoitant questions of policy, a development ]n constitutional 
technique which fortunately was nipped in the bud. The liritish 
Piime Mimstei then piefcricd to play the lole not of an undisputed 
leader as before but that of a pnmus micr pare^ as on the conti- 
nent AVliethei the Continental System is likely to prove “ fatal 
to Goveinracnt as a practical aii ” in all countries remains yet to 
be seen 


Secondly, proportional repicscntation, it is aigued, cornpli- 

I, slrc.E<ha„. <l.a po-, 

lion of the professional tO intensify tllC cOmpk Mt} of oliojcc RUd 

organiser iiicieasc the povcr of the prol^Sjfional 

organiser in politics Tliat thc'-e are tlie general conf/j- 
quences of pioportional iepie<^cntation is admitted. ^/'he 
creation of multiple-membei constituencies and -voting on the 
partv ticket a*: a whole deprne the voter- to -ome extent of tladr 
imiiative and make them demon'^trabh rnou dependent on party 
machine? and dc-tro} tlie p''T-onaI leiation- hei v-'-n tlK^ member 
and hi=: conmtuen^= Lm are v.e ''mund;. immun^' from tle/i 
consr-'-uence^ under a in lIikI; thr- rn'gorb;- prin''ipJe 

prc'>ai:='^ To'.er- in il<- United Kingdom au at the/raeey 
of pfu*” cbou'‘= or o'‘eerj!=a*ion- 'h/jo~' io t^^e came ex- 
tent c= :n other e:t:n*r:e=. T„ere n^'cy voro :o" p'anies and 


not lor r:'r=^'n=. ^ 
^nte*r"r= :n Ptr.x 
Of eett’'-' "Xr- 
in Lexh’K-'e'ixexthe; 


,c '„e eer'-aet betwron tl.ern and their repro- 

— - — -f- ^ ^ -r- r -■ -C T '*-"•'' '0* 




IS xtoe-'* ■ 
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believe but in return for the help winch the gioup or groups render 
them for repealing laws to which they aie opposed oi foi passing 
measures which they advocate This exchange of support takes 
place because no gioup is stiong enough to have its own way 
The lesult is that laws aie passed not with a view to piomotmg the 
welfaie of the nation as a whole but for the puipiose of advancing 
the selfish and soidid mteiests of a gioup oi paity The evil of log- 
lollmg IS spieadmg in Gieat Britain also, it is bound to affect legis- 
lation in countiies wheie government is earned on undci a multiple- 
paity system and where no single paitv is m a position to dictate, 
and m modem demociacies which have to look after a vaiiety of in- 
teiests numeioiis paitics arc bound to grow and develop 
Evidently, Dicey made his obsei vations at a time when he had no 
clear conception of modem political and economic tendencies 
We cannot to-day do away with log-i oiling despite our best effoits, 
and it is theiefoie difficult to reject pi opoitional i epi esentation and 
depiive minorities of then due share of Paihamcntaiy seats on this 
pretext which appeals to us to be a false pretext 

Moieovei, it is often argued that the system of propoitional 
lepi esentation, even when applied to the geneial elections, is not 
and cannot be obscived inside the legislature wheie geneially deci- 
sions aie taken by a simple majoiity, no mattei how the legislatuie 
has been constituted But tins difficulty can be lemoved to some 
extent if m certain matters such as the fundamental rights of the 
people the legislatuie is pi evented fiom amending or altering the 
laws mcoiporated in the constitution by a simple majoiity oi by 
simple legislation, a device which we have recommended for adop- 
tion in India m respect of ceitain constitutional piovisions beaimg 
on minorities piotection The diflSiculty may be minimised also if 
it is provided that Committees of the Legislature which in modem 
times do a considerable amount of legislative work should be elect- 
ed out of the entile Pailiament proportionally to the numerical 
stiength of the parties so that m the Committees as in the legisla- 
tuie the majority as well as the minority may be represented pro- 
portionally 

The mam aigument, however, against pi opoitional representa- 
tion is that it paves the way of many mmoi political parties into 
the legislature and thus affects the stability of responsible govern- 
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ment which lelies on a stiong majoiity in the legislatiiie ^ But 
this is a defect which it uill be difficult to eliminate in India in 
view of hei peciiliai conditions and ciicumstances 

If minoiities lu India aie to have adequate and fan lepresenta- 
tion in the legislatuies, the only alternative 
D^erenfc \anants of the System of pioportional lepiesentation 

IS pel haps the method of lepiesentation by 
sepal ate electoiates, a device we have i ejected on the grounds 
extensively dealt with in the pieceding chapter Piopoitional 
lepiesentation is, therefoie, a method whose possibilities should be 
moie fully explored in this country than has hitheito been the case 
The question is whethei we should have pioportional lepiesenta- 
tion by means of the single tiansferable vote or propoitional lepie- 
sentation of a slightly diffeient type The system of the singld 
tiansfeiable vote is lather much too complicated foi the aveiage 
votei to undeistand and lequircs some amount of technical know- 
ledge on the pait of the paity orgamseis, and the electoiate m 
India being backwaid in education a diffeient method might 
be tiled foi then benefit We think that the cumulative vote 
system which Low advocated m 1867 is much simplei and may 
effectively serve the piu-poses we have in view According 
to this system which is some sort of a pioportional vaiiant, in 
consLtueucies letiiimng two oi moie membeis, each elector has a 
right to as many votes as theie aie membeis to be elected and may, 
if he so desiies, give all his votes to one candidate of his choice oi 
may distribute them The system of cumulative voting has been 
adopted foi plural-membei teiiitoiial constituenciencies undei the 
Goveinment of India Act of 1935 t The cumulative vote enables 
a numeiicaUy weak party by the concentiation of its votes on its 
own candidate to seeme lepiesentation At any late a weak paity 
cannot be louted entiiely as is possible and geneially happens in 
constituencies wheie the pimciple of the baie majoiity is obseived 
There is anothei method which has often been advocated with 
a view to giving minoiities lepiesentation in the legislature 

* In France, by a law of 1919, the proportional system was applied with the result 
that no hst of candidates for the electoral district obtained an absolute majority, 
but by a law enacted m 1927 she reverted to her previous system of the absolute 
majority vote in a single member constituency 

t Clause 16, Part I of the Provincial Assemblies Order, 1936 
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This IK called the Liiiulcd \ole ‘ afcoidiD'f lo winch <’a(li ^olcI is 
allowed to cast his ao(c loi a smallei Timiihei of (andid.ates than 
the total to he elected in a constituency M’aki', foi e\ani])le, a 
eonstitueiuy of six nicniheis Jn siu h a disliut cadi voter may 
vote, say, only foi four (i r , less than ‘^ix) so that th(‘ majoiitv, 
even if they \otc solidly foi the same candidates, c.innot ohtain 
moic than four seats '(’he ininOiity ohlain the othei two scats 
Tins method is ically an aitilicial hnntation oi standaidisation of 
the majonty piinciplc 

It ought to he icinemheied (hat these two systems do not 
always yield icsults exactly letlecting the numerical sticngth of 
the paitics m constituencies because as a gcneial iiile Uie distiibu- 
tion of scats betw’ccn the majoiity and the minoiity is contiollcd, 
if not detcimincd, piior to election, i c , hcfoie the numciical 
sticngth of the parties as leflectcd m the elections is knowm 
Accoiding to the limited vote, although as m the example gnen 
above, tw'o out of six scats aie taken by the minoiity, it is just 
possible that this minoiity may scciiie less than one thud of thci 
votes polled Again if the majoiity paity is awsaic ol its iiumcri-/ 
cal strength, it may instinct one pait of its follow'crs to vote far 
the reserved four candidates, and the other part to concentrate xts 
votes upon other candidates for the pin pose of routing the mrnouity 
party wdiich it does not favour Under the cumulative vote sys- 
tem, it IS possible that the minority instead of concentrating all 
its votes upon a single person may give orders to its followers to 
cast three votes for one list and three votes for another in a six- 
member constituency and thus secure more than one seat, provided 
of course that it had known its numerical strength before and that 
its calculations w^ere coirect 


* In the election of office beaicrs under certain public bodies or aBsoaations m India 
the Second Ballot is sometuneB used By it a candidate is returned at the first election 
only if he has obtained an absolute majonty of tho valid votes recorded If no candidatfe 
obtains such a majority, a second election is held ■which is open only to the two candi- 
dates who in the first election secured the highest number of ■valid votes to the esclusion 
of the rest, and the results are announced on the basis of tho Second Ballot It elimmates 
the least popular of three or more candidates, but it tends to mcrease greatly the elec- 
tion expenses and offer " undesirable temptations to bargauung and intrigue ’ The sys 
tem IB wasteful and mconvement in large constatuenoieB but may be adopted m 
constituencies in which the electorate is comparatively small 
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We piefei the cumulative system because it tends to strengthen 
fclie position of the minoiity That system no less than 
the limited vote piesupposes solidly organised parties and 
a knowledge on then pait of the voting stiength in then 
constituencies There are reasons to believe that there 
would be no lack of such parties in India when she 
comes to have real taste of political power The lirmted vote 
was mtioduced for mumcipal elections in Lausanne in 1872, in 
Spam in 187 6 ' and in Italy in 1889 The cumulative vote was 
introduced in England for school-boaids elections in 1870, and 
in the same year in Pennsylvania foi municipal elections In 
England it disappeared in 1902 witli the school-boards them- 
selves Undei it the minority lepeatedly seemed more than its 
proportional representation in elections to the House of Eepre- 
sentatives in Illinois 

It has been contended by advocates of the system of 
Proportional Eepresenta Separate electorates that there is nothing to 
tion and Separate Elec choosc between it and the principle of piopol- 

contrasted tional icpicsentation and that those who 

support proportional representation should have, and can have, no 
objection to separate electoiates * It is true that the object of 
separate electorates is to give minorities Parliamentary re- 
presentation proportionate to then stiength in the constituencies 
It IS also true that the object of proportional representation is the 
same But there is a striking, and perhaps, a vital point of differ- 
ence between the two systems Separate electoiates divide the 
community into permanent groups, the segregation of the groups 
from each other is real and complete To give a concrete illus- 
tration, voters m a Mahomedan constituency m India cannot vote 
for a “ general ” candidate, noi can “ general ” electors vote for 
a Mahomedan They are divided into water-tight electoral com- 
partments Proportional lepiesentation, on the contrary, gives 
a larger field of choice to the voters They can vote for any 
candidate they like irrespective of Ins caste, cieed or class or, if 
they so choose, they may sohdly vote for a candidate belonging to 


* Sec Dr Sbaffnt Ahmed Khan s acts on the Report of the U P CommilUc of 
flic Simon Commission 
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ilicH conimnnii> A iiaiionnl ouUooK is noi nilod out under 
piopoi tional lojuescnlation A\lnl(' li ffivca ininontics an oppor- 
tunity to sccuic i('])icsen(ation piojautionalo lo tlicii numerical 
sticngtli It IS an clastic method and can he used botli foi national 
and pally oi gioup ends ]t does not, unliKc separate clccloiatcs, 
ncccbsauly and ipso JacLo disrupt and vivisect the nation 


OHAPTEE XVr 


The Protection in Legislation and Adiministration 


Minoiities do not feel assiiied in regaid to then position, 
status and lights, as diffeient post-wai 
Tece>=sarY States 111 Eiiiope liayo pi oved, if only they 

aic lepiescnted m the legislatuies Those 
Biiiopean countiies have adopted, in addition to adult suffiage and 
piopoitional lepiesentation, vaiious othei deviees with a view to 
safeguarding the lights of minoiities They have sought to give 
memheis belonging to the minoiit}' communities an oppoitunit'y 
to co-opeiate actively and diiectly in the admimstiation, piovided 
foi them educational facilities and guaranteed to them in a way 
equality of ticatment in the use of then languages at least in 
piiiuaiy education and admission to public employments In 
othei woids, theie is piotcction in admimstiation side by side 
with piotection in legislation 

We do not think it is unfan and umcasonable on the pait 
, of minorities in India, paiticulaily the 
executes laws but makes Muslims, to demand repiesentation m the 

Cabinets, Central and Piovmcial, and in the 
public sei vices Poi the composition of the executive is as im- 
portant at least as that of the legislatuie It is wrong to suppose 
that the function of the executive is confined only to the process of 
applying the laws enacted by the legislatuie The executive not 
only carry out the laws but are generally in modern 
times entrusted with wide powers of delegated or subordi- 
nate legislation This is inevitable as there is an ever- 
growing pressure of public business m a modern legis- 
lature The legislature has not the time, perhaps not the 
capacity and experience either, to compile statutes so minutely 
detailed as to meet every situation oi emergency that may anse 
It cannot be expected to deal adequately with such technical 
issues as emerge from day to day in the spheres of health, housing, 
agriculture, industry, manufactures, merchant shipping, control 
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and regulation of water-ways tiansport, wiieless and local self- 
government It “is essential in these spheres/’ as Anson re- 
marks, to have elasticity and power of change IVTany prob- 
lems again may aiise in course of time which it is impossible to 
bung within the purview of any foieseen Pailiamentary solution; 

and it IS best to locate powers which can be used on occasion 
rather tlian meiely to legislate cx post facto “f Tlie result, there- 
fore, is that the executive are given laige and extensive powers 
undei Acts of the legislatnie to deal with such pioblems in emei- 
gencies, and the inevitability of such delegated legislation is prac- 
tically taken for gi anted 

Theie are different forms of this depaidmental legislation or 
executive law-making Sometimes the 
mental legislation legislature passes an Act expressing its pur- 

pose in general terms and leaving the mode 
of executing that intention to be settled by depaidmental rules 
and legulations Sometimes the department concerned is autho- 
rised to make orders having the force of law in regard to the subject- 
matter of the statute Sometimes, again, the department is em- 
powered, vutlim limits, to lepeal oi modify the express provisions 
of the Act confeirmg poweis on the executive 

As a general rule, howevei, it was understood that delegation 
conferred (i) no power to legislate as to prin- 
Mion ciples or tax and («) authorised no amend- 
ment of the Act permitting such delegation, 
01 any other Act But recent legislation indicates deliberate de- 
paituie from these principles Refeience may be made to the 
Biitish Import Duties Act, 1932, under which preferences or 
exemptions may be accorded by order of the Treasury on the 
recommendation of the Secretary of State in respect of Dominion 
and Indian products and manufactures, the Juries Act, 1922, 
empoweiing amendment by Older in Council, the Mental Treat- 
ment Act, 1930, authorising the Minister concerned to amend by 
Oidei, and the Local G-overnment (Scotland) Act, 1932, vesting m 
the Secietaiy of State large powers of change 
'' , 

«• Anson The Law and Custom oj the ConsUluiton (cdifcil by Keitli) , Part I, p 240 
f Jbirf, pp 249 60 
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A iccnil in«;(nnrc of dplogatrd lof^islation is furnished 
In Secfion 309 of (lie GoAornnieid of India Act, 1935, 
winch aulhoIl<>c‘^ Ic/^i^lalion In Oidci in Council, tlic pro- 
c(’duic hcni" (hal (he Rccicl.in of R(n(c is to lay hefoic 
P.iihaincnl (he diafl of am Oidci which it is jiroposcd to 
icroninH'nd (o]3i‘' 'Majcs(\ (o inaKc in Council iindci (lie jiiovisioii'^ 
of (he Act and no furlhcr plocccdmf^‘^ .irc in he (alcen in i elation 
theicto except in juii'^nancc of an .uld!e‘'S pie^^ented to Ills 
?yl.ijcst\ In both Houses of Caih.inient pi.iMne that the Order 
ni.n he m.uh' eitlKM in the foini of tie di.ifl oi with such amend- 
iiKMit^^ .IS inn h.ne laani .i^iK'cil to h\ ic'^olntions of both TToii'^cs 
Pin‘^ii,!nt to tliat ‘'cc(u)n a ‘■ciu's of Oideis lane already been 


privM'd which cenei.ilh deal with IVoMiicial leci‘=latuic'? and 
Go\ei inneiits and inattei^. )iei(aininc to tliein 

I’lieie nie \aiions methods in which Parliamentary contiol 
IS Mni;:rht to he exeicned o\ei delegated legis- 
f M.'.r'u M-Ti'tw-n lation ' 1’lnee usual methods mav he cited 

I’lie simplest method is to lay the rules 
01 legulaiions on the table of eaeli TTonse wheie, in certain cases 
and not in all, (he obligation is imposed upon the competent 
aiilhoiil\ not to t<ik(‘ artion on the lulc oi legiilation in question 
for a piesciilied peiiod of time (usualh a pciiod of not less than 
thIlt^ da^s) This Kmd of control is not ical and adequate parti- 
enlaih in the Commons wheie in oidinaiy ciicumstances the lules 


pi ovule little ojipoi timit^ foi effectne action Anothei method, 
not \ei> ctTeetne eitliei, is that the lules, oideis oi legulations 
come into force with effect fiom the date of then issue or, a date 
sjiecified m the iiile, oidci oi legulation in question, but may be 
annulled wdiolly oi in pait by an addiess or resolution of either 
Huuse wathin a piesciihed peiiod Exception is made in the 
case of legulations made undci the Emeigency Powtis Act, 1920, 
wdiich aic icquiicd to he picscntcd to Paihament as soon as possible 
and wdiich, although m opciation fiom the dale of then issue, 
do not continue m foice aftei the expiiy of seven days fiom the 
time wdien they aic laid befoie Parliament, unless a lesolution is 
passed by both Houses authorising then continuance These regu- 


* Read Erslunc May’s Parhaincntary PracUcc, pp 20 29, and Anson’s The Law and 
Cusloin of llie GonsMulxon (edited by Keitb), Part I, pp 266 67 
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lations may also be amended or withdrawn by resolution The 
third method followed, as we have seen, in lespect of the Indian 
Oideis, requires that the diaft Order in Council shall be laid before 
both Houses of Pailiament and made in the mannei as 
indicated above This proceduie is much moie effective 
than the other two methods and gives the Loids and the 
Commons concunent powers of control as contiasted wuth Bills 
in which the Loids under the Pailiament Act of 1911 ictam only 
the light to delay and not to veto legislation But apparently 
theie IS no safeguaid even m this proccduie duiing the summei 
lecess from August to Octobci when the Secietniy of State may in 
the name of the King’s Council lawfully legislate by Oidei in 
Council 

A consideiable paii; of delegated legislation lays down 
tliat the Older made “ shall have effect as if 
enacted in the Act,” a pi ovisioii which has 
piovoked much adveiso comment But 
some measuie of judicial control was asscited in Yafje's case in 
wdnch it was luled that such phiase empoweied the executive 
only to act in ” coufoimity with the Act ” and that it did not 
compel the couits to accept delegated legislation unless it con- 
foimed to the Act In ceitain cases, howevci, power is confeiied 
on the Mimstei concerned to confiim an Oidei, and “the confiima- 
tion shall be conclusive evidence that the lequiiemcnts of this Act 
have been complied wuth and that the Ordei has been duly made 
and IS within the poweis of the Act ”t This clause constitutes 
an undue and very objectionable interference with the discietion of 
the Couits and is likely to pioduce conflicts between the executive 
and judicial oigans of the State It has not been judicially tested, 
but wc have oui seiious doubts if the judicial y is competent to 
nullify such legislation having regaid to the doctime of Pailia- 
incntary omnipotence Thiee typical cases of judicial contiol may 
be cited In 0 Bncn s case an attempt ex post facto to 
validate a legiilation by Oidei in Council uas fimstrated in 1923 by 
the Couit of Appeal | In Chester v Bateson a regulation to the 

' MintacT of IJcnllh v A ] ajfc, bx parle (1‘I31), A C 4S4 
f Cf Small Holdings and Allotmenta Act, 1908 
: A C G03 (1923) 
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effect that no pioceedmgs could be taken foi ejectment of Mum- 
tions ^^olkels without the assent of the relevant Minister was 
nullified Again in Attoniey-Geneial v Wilts United Dames it 
was held that no legiilation whicli souglit in effect to impose a 
tax without Paihamentai}'’ authoiity was valid t But the exact 
scope of delegated legislation is not absolutely cleai and theie is 
loom foi conflicts of jiiiisdiction I 

The natiiie, extent and significance of such legislation may 
be lealised when one refeis to its annual out- 
the United Kingdom which is enor- 
mously laige Dming the yeai 1920 the total 
numbei of such depaitmental lules oi oideis was no less than 2473 
The coiiesponding figuie foi the year 1927 was 1349 as against 43 
Public Geneial Acts, showing, however, a steady decline m dele- 
gated legislation aftei a stormy and anxious war peiiod 
Out of these 43 Acts as many as 26 authoiise the making of Ordeis- 
in-Council, lules, oi legulatious § It lollovs that the countiy is 
actually go^clned not bv Paihament despite its historic omnipo- 
tence but by executive depaitments It may be that England illus- 
tiates a lathei extieme case of such legislation, but theie is no deny- 
ing the fact that it is bound to assume an evei-inci easing import- 
ance in eveiy countiy in view of the complexities of modem prob- 
lems of admimstiation and expansion of the functions and activi- 
ties of the Government in all parts of the civilised woild || Even 
in the United States, wheie under a Federal constitution the 
Supicme Court enjoys wide powers of control, the validity of dele- 
gated legislation is not geneially called in question meiely on 
grounds of executive action 

Hence it seems natural foi minorities in India to insist on 
a fair share of representation in the Govern- 
ment of the countiy The questions which 
aiise in connection with the personnel of the 


Representalion 

nets 


in Cabi 


* I K B , 829 (1920) 
f 37 T L E 884 , 38 T L E 781 (1921) 

t For a critical simey of delesated or subordinate legislation, read Law in the 
Mahtng by C K Allen, Cbap ITT, pp 290 356 

§ Lord Hewart The New Despotism pp 96 97 

II Compare the drastic provisions of the Bengal Suppression of Terronst 
Outrages Eules, 1934, and the action thken by the Government of India to vary the 
Textile tariff schedule m 1936 — 
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Cabinets aie (1) liow minoiitics sliould lie given rcpiesentation 
therein, wliethci by siatiiic oi by convention, (2) wlieiliei tlieic aie 
piecedents in favoiii of minoiities icjiiesentation in the Govern- 
ments in Euiopc and otbei pai ts of tlic woild, and (3) wlictlier siicli 
representation does not tend to weaken the executive, im])aii its 
efficiency and alTcct picjndicially the doctiine of joint lespon- 
sibility 


While accepting tJic piinciple of nnijonties lopicscntation in 
. the Ccntial and Piovincial Cabinets in India 

Vanons parncs npprmc 

of tho pnncipio of minori the Coiigiess sclicmc pioiioscd tliat tlic intei- 

tioa roproscntation , p t i i t i 

csts ol minoiitics in tins icgard should be 
recognised by convention * The Minoiitics Pact stated that in 
the formation of Cabinets at the Centre and in the piovinccs, as 
far as possible, members belonging to the Muslim community and 
othci minorities of considerable size should be included by 
convention t Pi M S Moonje who repiesented the Hindu 
Mahashabha was of opinion that the Congiess formula in icgard to 
the composition of the Cabinets should be amended so that con- 
ventions should be left to grow and develop as a result of political 
exigencies and that Avithout inter fciing with the constitutional 
freedom of paity leaders to choose then colleagues the principle 
might be recognised that minorities of considerable numbers should, 
as far as possible, be included m the Cabinets It is, therefoie, clear 
that although there were differences of opinion in the matter of 
details, there was practical unanimity on the point that minori- 
ties should be represented in the Cabinets wherever and whenever 
possible It is also clear that none of these bodies was in favour 
of statutoiy provisions in that regard 

It IS perfectly true that conventions wiU to some ex- 
tent interfeie with the constitutional right 
pr^dure^ party leaders to nominate their col- 

leagues But circumstanced as we are 
we shall have to pennit of such conventions in the interests of 
amity and goodwill between different sections of the community 
Conventions are more elastic than statutoiT provisions and can 


’ * Clause 6 of the CougresB Scheme 

I r + Clause 7 of the Mmonties Pact 

' I 
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tlieicfoie be adapted ■with gicatei ease to the special needs and cii- 
cumstances as tliey may aiise 

Something like convention "usas ob.scived in the foimation of 
Mimstiics and ol Executive Councils m 
opcr.t;or',f Imhan Piovinces and of tlie Executive 

Council of the Goveinoi-Geneial 'undei the 
Moniagu-Chclmsfoid Pcfoims Theie was absolutely no statutoiy 
iccognition of the piinciple of communal i cpi cscntation in the 
Cabinets ' But it -was the usual piactice with Governors 
lo take the claims of the laigest minoiity, namely, the Moslems 
or the Hindus, into consideration vhilc ap))ointing their Minis- 
tci^ Like considerations ajiplicd as a general lule in the case of 
appointments to the Execiitnc Councils of the Governors and the 
Go\cinoi-Genci<ih The expciience of sixteen years’ working of 
the Act shoMs that I\Iinibters generally worked as a team, 
though not stiictl} on the doctrine of joint responsibility 
There might have been conflicts in the inner Councils of the exe- 
cutive, but those conflicts pci haps aiose between one half of the 
Go\eiiimcnt and the other and not gcneially between Ministers on 
communal gioiinds 

In the Congress Cabinet also important minorities are fairly 
represented The ratio of representation may vary from year 
to ^eai, but the fundamental pimciple of minoiities representation 
IS '^crupulousl} observed There is no e\idence to show^ that there 
aic dissensions in the Congress Cabinet on communal grounds, on 
the contrary, it is well-knowTi that it preserves its essential um’ty 
and accepts the leadership of its chief Communal considerations 
aie subordinated to the broader and larger lequirements of the 
nation It is, therefore, wTong to think that serious difnculties will 
arise m the future government of the countn* f^houJd party 
leadeis evohe conventions m this respect without prejudice 
to the basic foundations of responsible government, 'We are, 
however, opposed to a statutory provision for minorities represen- 
tation m the Cabinets for the obvious reason that it wall undulv 
tie the hands of party leaders That consideration evidentiv 
■weighed with Parhament when it enaeded the Government cf 


B 52 of the Gwercicent </ 
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Inclin Act, J019 and tlic Go\ eminent of India Act, 3035, and has, 
thionghout giuded also tlic policy ol the Congicss 

Coming to loieign pieccdents in tins leg.iid, we lunc seen tliat 
tlie ])iinciple oi ininoiities ie))icsentation is 
i-’orugu precedents obsei'Ycd 111 Switzeil.iiul, wlicic the Fcdci al 

h]\ec\itive Council and also the Cantonal 
Councils aie composed ol lepiescntativcs of the piincipal commu 
nities,'^ and in most ol the post wai Eiiiopcan dcrnocia- 
cies We have iclciied at some length to the late Picsidcnt 
Masai yk’s ohseivationt to the effect that “in a demociacy 
it IS obviously the light of cveiy paity to shaie in the adraimstia- 
tion of the State as soon as it iccogniscs the policy of the State 
and tlie State itself ’’ We have also quoted Piofcssoi Keith’s 
opinion regal ding the actual position m the Dominion of 
Canada m this icspect \ Apropoi^ of that Dominion Pio- 
fessoi Kennedy poims out that “ local usages have giovn 
up m iclation to ojfficcs of Spcakei and Dc]iiity Speaker 
It IS practically a woiking piineiple that, when a ])ohtical 
paity holds office dining scvcial Pailiamcnts, if the Spcakei in 
one Parliament is of Biitish oiigin, the next one shall be a Piench 
Canadian,’’ § a soit of convention (not a legal obligation) 
such as has been lollow'ed in tlie election of Ma^oi and 
Deputy Mayor of the Calcutta Coipoiation since its leconstiuc- 
tion undei the Banerjea Municipal Act of 1923 Piofcssor 
Kennedy adds that “ by a legulation of the House, the Speaker 
and the Deputy Speaker cannot be of the same race ’’ and that 
“ indeed appointments to all offices, gieat and small, both m the 
Senate and m the House of Commons, aie made as a mile in rela- 
tion to lacial differences ’’[j In Germany under the Weimai cons- 
titution the Chancellor could not form his Cabinet exclusively with 
men of his party Eveiythmg depended on the possibility of an 
agieement being reached by a number of parties commanding a 
majoiity m the Eeichstag “ As a geneial lule,” observes Mr 


^ Chap Vni, supra 
■| Chap rV, supra 
t Chap IX, supra 
§ W P M Kennedy The 
1! Ihid, pp 389 90 


ConsUtution of Canada, p 389 
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Headlam-Moiley,'^ ‘ the diffeient parties taking part in the 
Government are icpiesented in the Cabinet in definite niimheis 
accoiding to their piopoitional stiength in the Beichstag ” 
Paity leadeis met and baigained till it was decided which parties 
should take pait in the Goveinment f Piactically the same pio- 
ceduie is followed mutatis mutandis in Poland, Yugo-Slavia, 
Czecho-Slovakia and in the Baltic States 

Is not such a policy, it is asked, calculated to weaken tht 
foundations of lesponsible goveinment and 

™aer modem cond£o“‘ ™paii its efficiency? Scliolais enamolued 

of the Biitish Cabinet system cannot toleiate 
any othei vaiiant of lesponsible goveinment The thiee chief 
featiiies of the Biitish system aie (1) its essential unity, 
(2) joint lesponsibihty, and (3) the unswerving allegiance 
of the Cabinet membeis to the Piime Mmistei The smooth 
woiking of such a svstem depends fundamentally on the existence 
of two laige parties The Goveinment can then lely on a subs- 
tantial majoiity in the legislatuie, if defeated, the Opposition is 
leady to step into then shoes It will be seen that with the 
emeigence of the Laboiii paity the Cabinet system in tlie United 
Kingdom is tiying to adapt itself to new' enviionments The 
National Goveinment constituted in 1931 had gone so far as to 
allow' the membeis of the Cabinet to speak against each othtr, and 
thus the essential unity w'as not being presented 

It IS tine that the unity of the Biitish Cabinet was soon 
lestored to a laige extent as the result of lesignations of Sir 
Heiheit Samuel and few' othei s But the unity w'as leally 
on the suiface, theie were deep undercurients mnning m a 
contiary couise The conditions w'hich made the Ccahinet system 
a success in the United Kingdom in the nineteenth centuiy are 
disappeaimg The success of the Bnti'^h Cabinet system may he 
attiibuted, as Piofessoi Laski points out, to tw'o pimcipal causes 
Piist, the peiiod of its consolidation was maiked by lemaikable 
mdustiial development and economic expansion The standaid 
of life was laised foi every class and the volume of trade increased 
enoimously Accoidmgly, the system became associated in popu- 


mndlam Morley The DtinocraUc Comtttutioiis of Europe, p 236 
I There has been some drastic change under the Nazi dictatorship 
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lar miucls With outstandnig mnlciinl progicss Tlicic was no 
suspicion legaiclmg tlie activities of tlie Government There was 
no mistiust as to their capacity 'I’licy wcic anxiously looked 
forward to foi lead and guidance m cveiy ioim of public cndcavoui. 
Secondly — and this perhnps is the moic iinpoitant cause — not only 
wcie thcie two main parties in Pailiamcnt but that these two 
parties wcie agiced about the fundamentals of political action 
Tlieie was haidly any mcasuic put on the statute-book by one Gov- 
einmcnt which could not have been put theic by the Opposition 
If the Libeial paity intiodnccd the Refoiins Act of 1832, the 
Tones weie icsponsiblc foi that of 18G7, 
Emergence of new forccR and tlio Act of 1884 was based on both 

Neithei in foicign noi in imperial policy was 
tlieic any diffcicncc between the parties of any fundamental im- 
poitance Ovci the problem of Dominion Home Rule for Ireland 
the distinction between the paities was one of degree rather than 
of kind Similarly in respect of India the difference between a 
Liberal and a Toiy was similai to that between tweedledum and 
twecdlcdee But is not that state of things changing vei7 
rapidly? The use of Rabian Socialism, the emergence of the 
Independent Laboui Party and new demands made by the 
working classes, seem to point to the end of the period of compro- 
mise These have begun to challenge the foundations of capita- 
list society “ Between a capitalist legimc,” observes Professor 
Laski, “ which sought to prescive the motive of private profit as 
the key-stone of the aich, and did not propose to allow the essen- 
tial sources of the economic power to pass from private ownership, 
and a Socialist regime which denied the validity of either premise, 
it did not appear that there was the possibility of a new compro- 
mise ”t 

In such perspective it is inevitable that changes of govern- 
ment would mean a constitutional levolution and thcie is no 
doubt that in future the English political system would be sub- 
jected to a severe stiain The constitutional ciisis of 1931 in the 

■'= Lord BalfoTir was once led to remark thus " Our alternating Cabinets, though 
belonging to different parties, have never differed about the foundations of Society And 
it IS evident that our whole political machinery presupposes a people so fundamentally 
at one that they can afford to bicker ” (Lasln Crisis and the Constitution, pp 40 60 ) 
t Laski Democracy in Crisis, p 40 
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United Kingdom bas shown that peisons who had been life-long 
opponents in tiivial matters and small issues have now made a 
common cause in laige ones The lesult is that the Liberals and 
the Conseivatives aie being driven into an alliance while the 
Labour Paity is moving vith equal fervoui in the opposite diiec- 
tion It is nov being mcieasmgly felt that cominomise is im- 
possible when social, political and economic standpoints of the 
parties are fundamental I 3 diffeient In these ciicumstances it is 
difiScult to pi edict that the pimciples and traditions of the British 
Cabinet S 3 «tem would he pieseiwed m all their piistine iTgom ^ 
Besides, the old Biitish system cannot smoothly AAork 
undei adult suffiage with proportional 
reprwmtation representation As we have already sup- 
ported the principles of adult suflrage 
and proportional representation for India, the Biitish pat- 
tern of responsible government has to be varied to suit 
our special needs and ciicumstances The British system 
is not the last word in the practical art of constitutional 
government The Biitisheis themselves proved it during 
the War and again in 1931 t The political mind must be receptive 
to new ideas or new relations of old ideas It cannot lemain 
static without stultif 3 '-ing itself 

It may be that great difi&culties aie being experienced by 
The Collegiate srstem modcin States lu Euiopc to stabilise 
Sbmet cw* Goveiiiments, but they seem to us to 

tain coimtees difiSculties of a fonuativo period 

ft IS ]ust possible, however, that the collegiate system in 
which the Prime hlmister is only a primus inter pares will 
prove m those countries a more effective form of govern- 
ment than the Cabinet system in which the Prime hlmis- 
fer is the dommant figure The British Prime Minister, 
m relation to his colleagues m the Cabinet, has often 
been described by the phrase primus inter pares, that is to 


* For an interesting account of this tendency read Laski Democracy tn and 

The ComsliUihon and the Crisis 

I There are records to show that even in the nineteenth century British adminis- 
trations v-ere earned on -without a majontr in Parhament, c a Lord Welhoumo s Govern- 
ment after 18S4, Lord John Bussell’s in 1816, Disraeh s First Winistry and Gladstones 
Administration alter the First Home Buie controversy 

61 
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say, he is only one of a gioup fundamentally on a footing with the 
otheis, if only the hist among equals Sii William Hai- 
couit’s phiase foi the Prime Minister was intei Stellas 

luna mtnoies Mi Eamsay Mini asserts, however, that the 
teim jjiimus inter jmies “ is nonsense, as applied to a potentate 
who ajipoints and can dismiss his colleagues He (the Prime 
Minister) is in fact, though not in law, the woiking head of the 
State, endowed with such a plentitude of jiowei as no othei consti- 
tutional lulei in the world jiossesses, not even the Piesident of 
the United States 

It is the Piime Mimstei’s right undei the Biitish 

system to dissolve the Cabmet by his own resignation, 
but, as Piofessoi Keith points out,t “ by lesignmg he loses 
powei to advise a dissolution ” of Parliament It is, however, 
MTong to thinlv that the Piime Mimstei is helpless, he may peisuade 
the Ciovm not onlv to accept his lesignation but to give him a 
flesh commission to foim a new Cabmet which may advise dissolu- 
tion Piofessoi Keith cites, foi instance, the case of Pie- 

mici Lang of New South Wales who was in a mmonty in his own 
Cabinet | Mi Ramsay MacDonald followed the same policy 
V hen he compelled the resignation of some of his Labour colleagues 
and foiTued the National Government What peihaps was con'-ti- 
tutionallv impiopei on his jiait was not the constiuction of a 
National Goveinment and elimination of his Labour colleaguo=! 
fiom the Cabmet but his failiiie to advise the King to dissolve 
Pailiamcnt on that issue But so fai as the dissolution 
of Pailiamcnt is conceined, the light of advising the 
King in that liehalf belongs to the Calunet and not to 
the Pi line Ministei alone, and this view was shaicd by no less a 
distinunislicd stateunan than Mi Asqintli (aftci wauls Eail of 
Oxfoid and Asquith) 

In (oimtiies like India which contain laige leligions, lacial oi 
linguistic niinoiities it is the Biitish Cabinet 
Th. jKnition in indn SI stem 111 its old Setting wliicli may pio^T 

a failnie, and not the Collegiate system as 


' Miiir ffnrr I’lntam it (lorfriicl p ST 
' Kcitli The hiiiq mill tin linpirwl ( roini pp 17G 77 
Ki illi flrtpontihli (lorcriiinnil in (he Dnininu nt, Vol I, p \m), 
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j^q pgpnoniB os nooq OABq snoijoos ojBiidoiddB oqq, jnoosop 
nBodomg; jo jooEqns qsijiigr b ,, oj ‘snoijBoqqBnb loqjo oj jooEqns 
‘nodo oiOAi iiqmossy jo osnog; oqj ni lO ojBnog oqj ni sjbos ^606I P 
joy BOTjjy qjnog oqj lopnjq S|;BnoijBn noin£j oj pojoujsoi nooq 
SBq iCjqinossy jo osnog; oqj jo sjoqmojy jo siojBnog sb iqqBnb oj 
jq§TT oqj >g6X ‘PY noinjq oqj vCq niB§y BOiijy qjnog 
JO noinfx oqj jo ‘igGI 'PY jnotnpnomY SAiBrq osiqonBid 
oqj ni pojdopB nooq SBq ojdionnd jBqq, sjqgii jboij 
-T pd JO sisBq oqj sb po jbojj si diqsnozijio a wg” nj 

sjoY noijBT§tnnin pnB sjnomjoBno oAijBpiSoj 
nBipnj-tjnB jo sonos b iCq ijqBnpiAipni jo jnonitjnos siqj oj noissoid 
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Calvin’s Case and com 
mon status 


The question of the common Crown brings in the 
question of common allegiance and on that 
common allegiance the entiie conception of 
British nationality has been allowed to lest 
as IS evidenced by the well-known decision in Calvin’s Case * It 
was decided in that case that peisons boin in Scotland after the 
union of the Ciowns of England and Scotland were natuial-boin 
Biitish subjects “ despite the absolutely distinct chaiacter of the 
two Kingdoms ’ ’ The same view was taken m the case of the 
union of the Ciown of England with the Electoiate of Hanover. 
Eiom this it follows that even if different pai’ts of the Empiie weie 
tieated as sepaiate Kingdoms their inhabitants would be subjects 
of the Clown in the United Kmgdom so long as they owed alle- 
giance to the Crown This is of couise stretching the legal aspect 
lathei too fai 

Histoiically and foi centimes the concept of nationality 
has been detei mined by the English Common Law which 
had been cairied to the Dominions oi to other British terii- 
toiieSjt but the development of the nationality concept and law has 
kept pace with the development of Dominion soveieignty, and we 
find to-day definite attempts to distinguish by local legislation from 


* 7 Coke 1 (1608) 

i The common law of a “ settled ” Colony is English law [BlanJcard v Galdy 
(1093), Caltcrall v Cattcrall (1847), and Ktelly v Carson (1842) ] In a “conquered 
or ceded ” Colony the laws m force at the time of conquest or cession contmue to have 
effect and force until they are altered IBlanlcard v Oaldy (1693) ] Tliere is in such a 
case no automatic apphcation of English law In South Africa, for instance, which was 
conquered from the Dutch the basis of the law generally is the Roman Dutch law Such 
indeed is the " common law ’’ of Ceylon The customary law of Pans is the law of Quebec 
uliile the French Civil Code rules the law of Mauntius But as Jennings and Young say, 
this principle is subject to certain qualifications First, by conquest or cession the citizens of 
such a Colony become Bntish subjects with the nghts and habihties such as are incidental 
at the moment to Brit sh nationality [Donegom v Donegatu (1835) ] Secondly, the 
principle assumes the existence of a “ civilised ’’ system of lav in the “ conquered or 
ceded " Colony in question, and it was decided by the Privy Council that no matter 
whether Penang in the Straits Settlement was a " conquered ’’ or “ settled ’’ Colony tlit 
local Malay lav could not apply to English settlers [Peep Chca Nco v Ong Cheng Nco 
(1876) ] Thirdly, the local law cannot govern English settlers if it is so entangled in 
religions beliefs that it cannot be applied to those who do not share those behefs [Free 
man v Fatrlic (1817) ] Finally, the principles of a local law which vero repugnant to 
natural justice must be regarded as immediately and automatically extingmshed on tht 
transfer of (ho territory to the Crown [Fahrtgas v Mosfyn (1817) ] Read ConsUtuUonal 
Loirs of the British Empire by Jennings end Young, pp 26 28 
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among the wide category of British subjects specific types of 
Dominion nationals 

A foimnla was sought to be evolved In the Beporf/ 
of the Confeience on tlic Operation of Dominion Dcgie- 
tion and IMeichant Shipping Legislation, 3029, for tlie purpose 
of pioviding '^eciintv against confusion The Deport ctalos : 

“ Tlie ^fatuc of tho Dominions in infom'ilion'it rclafionr, fjio foot 
that the Ki'ng on the adM^e of his Govomrn''nt« a'- 

cumes obligationc and a<'qijires right by 'Irdi'tj on h^^holf of 
individual ^fembc’--, of the Common -""dlh, and flm po'h/on 
of the Zlembc^s of the Common '' cahh m T/"igijo of 

Xation= and in r^'-iation to the Permen''ni Co’irf o»I ZTirber, 
do not memh in-ol-e the rc^oghifion of '‘h<'r'^ oommerdCe; 
oc d’='^mct 'urs^c en*’*-''-'- bu^ aPo oo’^n^'^ of a 

parb’cular of member^h’n of oov'T^'miOo^ fe- 


deral and ro'r’oal purpose^- 
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desired in the existing reqiiiiemcnts for tlic common status, provi- 
sion should be made foi the maintenance of the common status 
and the changes should only ho intiodiiccd aftci consultation 
and agreement among sevcial Mcmheis of the CommomvealtJi It 
was agieed at the Confcienccs that each Dominion should, as far as 
possible, confei its nationality only on those possessing the com- 
mon status and that the possession of that status should be recog- 
nised throughout the Commonwealth It was, however, stipulated 
that although Dominion nationals should be poisons possessing the 
common status, local conditions or other special circumstances 
might fiom time to time necessitate diveigences fiom that general 
pimciple Two points seem to emerge both fiom the Report of 
the Conference on Dominion Legislation, etc , 1929, and fiom the 
Imperial Conferences of 1930 and 1937 These are (1) that each 
Dominion is free to act in defining its nationals both for internal 
and extra-territonal purposes, and (2) that there should be recogni- 
tion by each Dominion of the common status of British subjects 
based on common allegiance to the Crown despite its power to act 
locally 

This formula is rather defective and lacking in precision 
and is liable to misinterpretation in different parts of the British 
Commonwealth Speaking m the Dml Mr McGill igan observed 
as follows 

*' The essential point is that you have not a sitigle Commonwealth 
nationahty based upon a single law It is not a single Com- 
monwealth nationality at all, or eveti a dual nationality The 
Irish Free State national will be that and nothing else so far 
as his nationality is concerned His ovm nationahty law will 
rule him and his own State, through its representatives 
abroad, will protect him And the recognition of his 

Irish nationality will be Commonweal fch-wide and world 
wide ”* 

There was no mention in his speech of the so-called common 
status, far less any recognition of it That 
SftoSdT'm Mr MoGUhgan’B speech was not a pleasing 

oration on a festive occasion is proved by 
the Irish Nationality and Citizenship Act, 1935 That measure 

*Mr McGilbgan in Bail Etreann, July 16, 1031 
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led to an acute “ tnangulai ” controversy m England, in the Eiee 
State and m Scotland It repeals for the State the British 
Nationality and Status of Aliens Act, 1914, and the subsequent 
amending legislation 

Mr de Valera claimed that it would be an impertinence if the 
British Government were to claim as citizens 
veTBY of their country persons owing allegiance 

to the Eree State m view of the Insb 
law Mr Thomas, on the contiary, while admitting the 

right of the Free State to define its citizens, challenged 
its power to deprive any British subject of the status he 
possessed presumably in terms of the resolution of the Imperial 
Confeience, 1930 * In the course of an article in The Manchester 
Guardian on the subject Professor Keith observed that Mr. 
Thomas’s dictum was in one sense beyond question ‘ ‘If the United 
Kingdom,” he wrote, ” were internationally distinct from the 
Free State, it is clear that as far as international law was con- 
cerned, the State could not by legislation affect the mtemational 
status of a British subject ” But he thought that was not Mr 
Thomas’s point The Dominions Secretaiy’s thesis was interpreted 
to mean that, despite the Irish law, the vast majority of Irish 
citizens would remain British subjects Professor Keith then 
proceeded to point out that it was certainly effective to deprive of 
British nationality in the State territory all persons whose status 
was as such merely statutory and did not rest on common law. 
He asserted, however, that the case of persons whose allegiance 
was natural by common law was undoubtedly open to argument 
Thiee points seem to have been emphasized by Professor Keith 
m connection with the Irish Citizenship Act 
s'eah’B tiiens Fiist, it was doubtful whethei the Iiish Fiee 

State could by legislation destroy the com- 
mon status of Irish men and women as British subjects in places 
outside the Irish teriitory Secondly, if the common status was 
based on the English Common Law m respect of any Irish citizens, 

=♦* VTiile It was generallv admitted tliat the abolition of the Oath in respect of the 
members of the Free State Legislature m no way affected the allegiance to the Crown of 
Irish citizens Mr dc Valera appeared to think that under the Act of 1935 the bond be 
tween the Crown and the Irish citizens had ceased to exist so far as the internal affair* 
of the State wore conoemed 
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it was doubtful wbethei the Iiish Fiee State could pass a measure 
effective to affect or to destroy that status Thirdly, within the 
Irish territory the Free State was competent to act in de finin g its 
nationals in defiance of the provisions contained in the Imperial 
statutes relating to nationality 

It IS now for us to examine these three piopositions So far 
as the third proposition is concerned, we 
coHunon ground With Professor Keith 
and are defimtely of opinion that the Impenal 
authorities could not in law stand in the way of the 
Irish Free State defining its nationals and determming 
their status within the State teiiitoiy Any interference 

by the former would be not only against the law but 
against the usage that had been established in the Domimons, 
and was bound to provoke hostility from all the Domimons 

It IS with regard to the othei two propositions that 
doubts have arisen It had been recognised in Paragraph 
78 of the Keport of the Conference on Dominion Legis- 
lation, etc , that each Dominion had power to evolve its 
distinct nationality both “ within and without the Common- 
wealth ” Professor Keith did not lefei to that paragraph, but he 
admitted in his letter to The Guardian with lefeience to the Im- 
perial Conference of 1930, which had adopted the nationality clause 
of the Report submitted a year before, that a Dommion was within 
its lights to define its nationals both for ‘ ‘national and international 
pm'poses ” It IS true that the Canadian Nationals Act was 
necessitated by the Dominion’s anxiety to have a seat on the Inter- 
national Court of Justice, but there is nothing in that Act oi 
m any Imperial legislation suggesting that the distinct type of 
Canadian nationahtj^ would be internationally valid only in regard 
to the composition oi personnel of the International Court save m 
so fai as restiictions on its validity, if any, may have been incor- 
porated in the Act itself Theie is, in other words, no restriction 
on the cxtia-teiiiional effect of any Dominion legislation pertain- 
ing to nationality All doubt in this mattei seems to have been 
rcmo\ cd by s 3 of the Statute of Westmmster ^ 

* "It IS hereby dccltircrl nnd enacted that the Parliament of a Dominion has full 
l>orcr to make laws ImMng extra tcmtonal operation ” It la not to bo aupposed that 
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Piofessoi Keith was appaiently aware of the force in this con- 
tention as was indicated by his remark that 
the responsibility for the situation be- 


The effect ot the Statute 


from B 3 of the Statute alone is the power to legislate extra terntonally derived where 
that section has been applied ns, for instance, m Canada, Eire and South Afnca and that 
the Parliaments of Auetraha and New Zealand are incompetenti to give their legislation 
c\tra terntonal operation The position is that if the law in question can be truly treated 
as bemg necessary for the peace, order, and good government of the Dommion concerned, it 
IS a perfectly vabd law , it does not matter whether or not it seeks to operate extra terri- 
torially or whether or not in a particular Dominion s 3 of the Statute applies The phras 
mg of 8 3 is positive, and not negative It accords the Dommions a direct power to make 
laws having extra terntonal operation, leaving open the question as to what could, apart 
from the section itself, be the lawful extra territorial operation of any Dominion law It 
does not seem to haie altered the legal position of the Dommions except to make it 
clear by legislation that the principle as laid down m Macleod v Attorney 

General for New Soiiili 11 ales docs not bind the legislation of a Dominion 

The only consideration to be apphed is that if the law possessmg non Domi 
nion elements is also of Do mini on concern, hnt only of concern to the local as 
distmct from the central or to the central as distinct from the local legislature, the 
Courts may, m the appropriate case, have to pronounce a central or local law respectively 
ultra vires, as not being a law for the peace, order, and good go\emmeut with respect to 
any granted power As Bvatt, J obsenes, whether s 3 operates retrospectively or not, 
it cannot be used as evidence that until the Statute of Westmmster was passed, none of 
the Dominions could exercise their legislative powers so as to affect matters, things, and 
circumstances outside their territory Mr Justice Evatt seems to t hink , relying on the 
decision in Attorney General for Vie Commonwealth of Australia v Colonial Sugar Refining 
Co , that the Australian States and, for that matter, the Canadian Provinces may also 
legislate extra terntonally provided the subject matter of the legislation in question falls 
wathm their legislative competence, although the section does nob apply to the legislatures 
of tho Austrahan States or the Canadian Provinces In Croft v Dunphy the position as 
existing apart from the effect of the Statute of Westmmster was exammed by the Judicial 
Committee, and it was affirmed as a broad prmciple that the powers possessed were to be 
treated as analogous to those of “a fully sovereign State ” so long as they answered the 
descnption of laws for the peace, order, and good government of the constitutional umt m 
question either generally or, m the appropnate case, m respect of subject matters specified 
m the controlling Constitution [Tho Trustees Exeeutors and Agency Co , Ltd , and Another 
V The Federal Commissioner of Taxation (1933), 49 C L E 220] Bead the annotated 
edition of The Statute of d estminster by Eobert P Mahaffy, pp 8 11 It appears from 
the Government of India Act, 1935, that the Federal Legislature in certam cases has, 
and a Pro-mcial Legislature has not, power to legislate extra territorially (s 99) It 
may, howi^ver, be argued on the analogy of Dommion cases oited above that the Provmces, 
now that the Federal principle has been mtroduced, may legislate extra terntonally 
provided that the matters m question are within then legislative competence and that the 
legislation is essential to “ the peace, order and good government ” of the area con- 
cerned On the other hand, rehance may be placed on the doctrme laid down m 
Merchant Services v Steamship Oicners (16 C L E 702) that ‘ the true rule with 
respect to subordmate legislatures is that they will not be held to possess any extra 
territorial jurisdiction unless it is conferred on them expressly or by necessary implication- ” 
The pomt seems to be obscure and may give nse to doubts and disputes despite the 
nroviBions of s 99 and the statutory restnrtions on the powers of Provmcial authorities 
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longed to the British Pailianient whicli had passed the Statute 
of Westminster witliout lealising the clTcct of tlicir own action and 
winch had delibeiately icfiaincd fiom safeguarding from elimina- 
tion bj'' a Dominion Act the doctiinc of common allegiance to the 
Clown But it is difficult to reconcile this statement to the 
suggestion made in his letter that outside the Irish territory an 
[nsh Act defining the status of its oivn citizens for national and 
international puiposcs might not be held vnhd Of course the 
fltatiite of Westrainstei gives the Irish Lcgislatuie no light to re- 
peal 01 amend any Biitish la\v save in so for as it is part of the 
Jaw of the Fiee State But it is plain that Mi de Valeia’s Citi- 
zenship Act puipoited to lepeal Biitish legislation m so far as it 
affected Biee State citizens, and we cannot sec how the Free State 
01 Eire could be pievented by the Impciial aiithoiities, especially 
m vien^ of the juovisions of s 3 of the Statute, from leplacing foi 
its citizens the status of Biitish subjects foi international purjioses 
by a status created by its omti law 


Nor is Professoi Keith’s leference to the English common law' 
free from ambiguity There is no difficulty 
in the doctrine that the common law m re- 
gaid to nationality as in regard to any other 
matter is in foice only to the extent that it is not modified by sta- 


Common law in 
to statntory law 


relation 


* It should be remembered that the validity of an Irish Act can no longer be 
challenged in any British Court The Pnvy Connal appeal from the Pree State has been 
destroyed by Irish legislation It received a bnnal in the Pnvy Conncil’e decision 
in Moore v Attorney-General jor Irtsh Free State [(1935), AC 484, and for Canada 
see British Goal Corporation v The King (1935), AC 600] There was, however, lack of 
legal correctitude in the Council's suggestion that the Statute of Westminster had em 
powered the Pree State Legislature to enact legislation abrogatmg the Treaty of 1921 
There was confusion between legislative competence and executive authority , and, ns Profes 
6or Eeith pomts out, under the Irish Constitution as under the Bntish the power to make 
or abrogate Treaties is vested in the executive and not m the legislature What perhaps 
uas meant by the Council was that the Statute gave the Pree State Parhament power to 
legislate in such a manner as to annul the effect m municipal law in the Pree State of any 
provision of the Constitution or of the Treaty To abrogate a Treaty and to destroy its effect 
as municipal law are two different things (Keith Letters and Essays on Current Imperial 
and International Problems, 1935 36, pp 39 43) But note should be taken of the 
fact that in summing up the Council pointed out that the Treaty and the Constituent Act 
formed parte of the Statute law of the United Kingdom, each of them being 
part of an Imperial Act The Pnvy Council havmg been elimmated, any decision as 
regards validity rests with Insh Courts, and should those Courts decide agamst the pohey 
of the Government the latter might seek legislation countering the effect of a judicial 
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tute, and Professor Keith was peifectly right when he aigued that 
the common law legaidmg Biitish nationality was piactically su- 
perseded by Acts of Parliament and was not revived by their lepeal 
wheiever that repeal might take place But there was a suggestion 
in his letter that if the law of Biitish nationality were part of the 
common law of England, the Eiee State could not affect it by 
legislation It means, in shoit, that the Enghsh common law 
IS binding upon a Dominion Government This view seems to 
be untenable Theie is no reservation in the case of the Dominions 
in legal d to the law of nationality Their competence in this be- 
half, undei the Statute of Westminstei , does not appeal to be open 
to any doubt 

S 2 of that Statute expiessly provides that the Colomal 
Laws Vahdity Act shall no longei apply to any law enacted by the 
Paihament of a Dominion In order to put the matter beyond 
challenge it further lays down that “ no law and no pro- 
vision of any law made after the commencement of this 
Act by the Parliament of a Domimon shall be void or m- 
operative on the giound that it is repugnant to the law of England 
01 to the provisions of any existing or futuie Act of Paihament of 
the United Kingdom, or to any order, rule or regulation made 
under any such Act, and the powers of the Parliament of a Domi- 
nion shall include the power to repeal or amend any such Act, 
ordei , rule oi regulation m so far as the same is part of the law of 
the Dominion ” "^Tiere then is force in the contention that the 


Irish Free State or, foi that mattei , the other Donunions, could not 
modify or alter the status of their own citizens which might have 
been based on the English common law? 

We note, however, that Professor Keith in his letter to 


International Btatns of 
British snbjects 


The Gnardmi did not state his pro- 
position in this regard qmte definitely, but 
there was a clear hint which appears 


to us to be inconsistent with the development and inci- 


dence of Domimon sovereignty “If the United King- 




decasion So far as Canada is concerned, the Council's judgment in the Bnttsh Coal 
Corporation Case was confined to criminal appeals The legal position as regards civil smts 
as such Tras not dealt with 
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dom,” says Professor Keith, “ were internationally distinct from 
the Free State, it is clear that as far as international law was con- 
cerned, the State could not by legislation affect the international 
status of a Biitish subject ” It is a conclusion which is based upon 
a hypothetical piemise What Mr, de Valera claimed was not the 
light to affect the international status of a British subject qua 
Biitish subject but the power to prevent the United King- 
dom fiom claiming to determine the national and international 
status of an Iiish citizen What the status of an Irish national is 
and should be in international law is the concern now not of the 
United Kingdom but of the Free State or Ene as at present it is 
called It is a matter of negotiations between that State and 
Poieign Poweis The Statute of Westminstei seems to point to 
that conclusion But stiictly from the point of view of law, two 
propositions seem to arise The fiist is that an Iiish citizen’s sub- 
jecthood to the Crown remains so long as Eiie either internally or 
externally owes allegiance to the Crown Secondly, it may be 
argued with some force that in so far as an lush legislation pur- 
porting to have exti a- territorial operation is repugnant to a future 
Impel lal legislation the Irish legislation is supeiseded to the ex- 
tent of lepugnancy at least on the ground that the Statute of 
Westminster itself is a British Act and is subject to alteiation by 
the British Parliament 

Kow, although the common British law of nationality does 

not carry with it common rights, privileges 

in Eire it is claimed that the Imperial law 
has been abrogated in so far as it affected it — the position in India 
of European Biitish subjects is different and has been so since the 
beginning of Biitish rule here In addition to the rights enjoyed 
by all His Majesty’s subjects, Euiopean British subjects have 
enjoyed certain exclusive privileges in ciimmal law, a subject 
ulnch IS dealt with elsewhere in this chapter 

It has been seen that undei s 2 of the Statute of Westminster 
those Dominions, which have adopted it, are entitled m law to 
enact legislation nullifying the Imperial Act of nationality or any 
Act of Parliament or any law of England m so far as the same is 
part of the law of those Dominions That power they may exer- 
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cise, but even apait fiom the Statute itself action was taken by 
some of the Dominions to disci iminate between different classes of 
Biitish subjects No analogous power was given to India under 
the Government of India Act * Such powei is deliberately demed 
undei the India Act of 1935 f 

The lelevant section of the piesent Act provides that nothing 
, , . , in the Act shall be taken to empower the 

Indian legislatures nave ^ ^ 

no power to affect the law Pedoial LiGgislatiiic or any Piovincial JjGglS- 

of Britisii nationality Jatuic to affcct “ the law of Biitish nation- 
ality ” That piovision lead with the powei of Parliament to legis- 
late foi Biitish India, oi an}'^ pait theieof,:]: leaves the Indian 
Legislatuies, Cential as well as Piovincial, m a position of com- 
plete suboidination to Westminstei in an important sphere 
of municipal legislation It should be noted furthei that this 
section denies to those legislatuies powei to initiate legislation 
even with the previous sanction of the Governor-General or 
the Goveinor, a piocedure piovided for in s 108 The restrictions 
contemplated in ss 108-110 aie more specific and detailed than 
those mentioned ms 65 of the lepealed statute, although examined 
closely it does not appeal that the lights have been ciuiiailed save 
in so far as specific piohibitions may be construed as limiting, 
qualifying oi destroying rights in lespect of the matters speci- 
fically set out 

What does “the law of British nationality’’ mean? In a broad 
and geneial sense, it may be interpreted to 
include both the statute law and the com- 
mon law relating to nationality, and in this 
sense the legislatures in India are not competent to touch either 
the Paihamentary statutes that have so far been passed or may 
be passed in future or that residue of common law on the subject 
that has not yet been supeiseded by competent legislation In a 
nairow sense, the phrase may be constiued to mean only common 
law as distinguished from statute law so that the competent legisla- 
tme in teims of s 104 of the present India Act may be empowered 
by the Goveinoi -General by public notification in the exercise 


Distinction 
“ la^w ” and 


between 
Act ” 


* B 66 (2) (i) 

t B 110 (b) (i) 
t B no (a) 
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of bis discretion to seek legislation nfTccting the statutes 
but leaving nnimpaiicd the common law of England re- 
lating to nationality 

That a distinction has been made between “ law ” 
and “ Act ” by tbc frnmcis of tbc Act is nppaient fiom the 
fact that Avbilc icfciencc in tbc section is made to “ tbc law 
of Bntisb nationality,” tbero is mention therein of the Army 
Act, the Air Force Act and tbc Naval Discipline Act There may 
be support for the nariowcr interpretation in the provisions of 
s 2 (2) of the Statute of Westminster, 1931 , as well of s 3 of tbc 
Colonial Laws Validity Act, 1865, in both of winch Acts tbc law 
of England tberem used was intended to exclude the statutes 

Perhaps the widci interpretation is moic sound in view of the 
fact that while giving the Pcdeial Legislature powei to legislate as 
to ‘‘ natuialisation,”* the Seventh Schedule to the Act does not 
include ‘ ‘ citizenship ” or ‘ ' nationality ’ ’ in any of the three 
Lists into which the subjects have been classified for legislation 
The powers of the Central Legislature under the Government of 
India Act as regards ” naturalisation ” have been retained for tbc 
Eedeial Legislatiue as envisaged under the new Act, and pending 
the inauguration of Fedeiation, for the Central Legislatiue It ap- 
pears that the fiamers of the Act weie moved by an anxiety to 
preserve m India not only the status of British subjects as defined 
in the Impel lal Act of 1914 but also the status that some may enjoy 
at common law on the analogy of Calvin’s Case But the phiasing 
IS unhappy and unfortunate and may lead to conflicts, and if, as it 
appears, the intention was to save both the statute law and the 
common law Parliament ought to have mentioned in the relevant 
section both ” the law of British nationality” and ” Acts re- 
lating to Biitish nationality ” 

The Indian Act of 1926 (Act VII) is a Naturalisation Act and 
piincipally intended foi foreigners techmcal- 

The Indian Natnralisation |y j^OCal 

Government,! but in terms of the Govern- 
ment of India Act, 1935, read with the Government of 

Inst I, item 49 

Local Government " has ceased to exist under the syst'em inaugurated by the 
Act of 1936 The term now used is " Provincial Government " Read s, Cll (2) 
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liidiii (Acla})talioii of Indian La^s) Ordci, 1937, the Central 
Goveinineni, ])o\\(')t to giant a ccitificalc of natuiahsa- 
lion to a pel son who makes an application in that be- 
lialf and satisfies the Govcinment concerned that he is neither a 
Biilisli Mihjcct nor a subject of any State in Eiiiope or America 
01 of an> State in uliicli an Indian Biitish subject is pi evented 
b^ 01 undci an> law from becoming a subject by natuialisation, 
that be has, dining a period of not less than five years immediately 
jiieccding the date of bis a pjili cation, cither resided in British 
India 01 been in the serMcc of the Crown in India, that be has an 
adequate knowledge of a language which has been declared by the 
Ccntial Govcinment to be “ one of the jinncipal veinaculais| of 

* According to the ndaplntions made m the General Clan'ics Act, 1897, by the 
Go\ernnicnt of India (Adaptation of Indian Laws) Order, 1937, ‘ Central Government ’* 
shall (a) 111 relation to ana thing done or to he done after the commencement of Part m 
of the Go\cniiiicnt of India Act, 1935, moon the Federal Go\ernmcnt, and (h) in relation 
to nn\ thing done before the coinmcnccment of Part III of the said Act, mean the Governor- 
General in Council, or the nulhorili competent at the relevant date to exercise the 
functions corresponding to tho=c siihscqiicntlv exercised hi the Goicmor General m 
Council Federal Goicmmcnt ’ again shall (a) in relation to anything done or to be 
done after the commencement of Part ITI of the Act of 1935, hut before the establishment 
of the Federation, mean, as respects matters mth respect to which the Governor General 
i« hv or under the proiisions of (he said Act for the time being in force required to act in 
hiK discretion, the Goicmor General, and as respects other matters, the Governor General 
in Council, and (h) in relation to anvthing done or to he done after the establishment 
of the Federation mean the Go\crnor General acting or not acting m his discretion, and 
exercising or not exercising Ins indnidiial judgment, according to the provision m that 
behalf made bv and under the Act It shall include, m relation to functions entrusted un- 
der section 121 (1) of the Act to the Goicrninent of a ProMnee, the Proiuncial Government 
acting within the scope of the authority given to it under that sub section “ Provincial 
Government,' as respects anytlung done or to be done after (be commencement of Part 
ni of the Act, shall moan (a) in a Governor’s Province, the Governor actmg or not 
actmg in his discretion, and exercismg or not exercising his mdividual judgment accordmg 
to the provision m that behalf made by and under the Act, and (b) m a Chief Com- 
miBBionor’s Province, the Central Government, and as respects anything done before the 
commencement of Part HI of the Act, shall mean the authority or person authonsed at 
the relevant date to admimster executive government in the Provmce in question By 
the Interpretation Act, 1889, as amended by Order in Council, the expression “ Governor 
General ” shall, when used m relation to British India or India, (a) in relation to the 
period between the commencement of Part III of the India Act and the establishment of 
the Federation, mean the Governor General in Council , (b) m relation to any period after 
the commencement of Part III, be construed ns mcludmg a reference to the Governor of 
a Province m India actmg within the scope of any authority given to him under Part VT 
of the India Act 

t This executive power is derived from the Seventh Schedule, List I, item 49 

t The term " vernacular ” is used in the Act The expression seems to be offensive 
as being derived from oerna which means the language of the home bom slave When, 



596 


THE PROBLEM OF MINORITIES 


Biitisli India ” and that he intends, if the application is granted, 
to reside m Biitish India or to enter oi continue in the seivice of 
the CroMTi in India 

Every person to whom a certificate of naturalisation 
has been granted, vuthin thirty days fiom the date of the grant, 
shall take and subscribe to the oath of allegiance to the Ciouoi 
provided that the time may be extended by the appropriate Govern- 
ment m certain cases t A natuialised subject is deemed a British 
subject and is entitled m Biitish India to all the rights, privileges 
and capacities of a Biitish subject bom within British India ex- 
cept such lights, privileges and capacities, if any, as have been 
withheld from him by the ceitificate of natuialisation granted to 
him, and is subject to aU the obligations, duties and liabilities of 
a British subject | 

The appropriate Government have powei to revoke any certi- 
ficate of natuialisation issued by them on certain grounds The 
ceitificate, foi instance, is liable to be levoked m the case of a 
natiualised subject who has, since the date of the grant of the certi- 
ficate, been, for a period of not less than seven yeais, oidinarily 
resident out of His Majesty’s dominions otherwise than as a le- 
piesentative of a British subject, finn or company carrying on 
business oi of an institution established in His Majesty’s domi- 
nions, or in the service of the Ciown, and has not maintained 
substantial connection with His Majesty’s dommions § 

This Act in no way affects the law of naturalisation provided 
undei the scheme of the 1914 Imperial Act 
nSrUjecte m'lndif which gives a naturalised British subject the 

status of a natural-boin British subject 


prior lo nmcnanicnt by Order in Council, the power was vested la the “Local Government,’’ 
the knowledge of a “ prmcipal vernacular ’’ of the Province as declared by the Government 
coucomed was one of the conditions laid down " One of the principal vemacnlars of 
Enhsh India ’ has now been subsUtnted for "a principal vernacular of the Province ’’ In 
South Africa and Canada the knowledge of AfriKaans and French respectively on the part 
of a naturabsed subject is deemed suffiaent 

s 3 (1) of the Indian Naturabsation Act 

I R C It should bo noted that the functions m respect of snb section (8) of s 4, 
Bub section (6) of s 8 and s 12 of tbe Indian Naturalisation Act have been entrusted to the 
I’rovincinl Governments with their consent in exercise of the powers conferred by snb 
section (1) of s 124 of the Goiernmont of India Act, 1935, upon tho Governor General 
(Notification No 228/37, dated the Ist of Apnl, 1988) 
i E3 5 (1) and 7 (1) § s 8 (2 d) 
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tluougliout the Empiie subject to ceitain conditions in the case of 
the Dominions The Indian Iqav of natnialisation is an addition to, 
and not a deiogation fiom, the Impeiial Act of 1914 on the subject 
of “ natuiahsation ” Eoi the puiposcs of ceitain lights, exemp- 
tions 01 liabilities, as the case may he, the piesent India Act has 
evolved a lathei novel method of classification based, moie oi less, 
on domicile Accoidmg to that classification theie may he intei 
aha five classes of Biitish subjects, viz , (1) those domiciled in 
India, (2) those domiciled m Biitish India,! (3) those domiciled 
m the United Kingdom,! (4) Biitish subjects of any othei domicile 
within the Empiie, and (5) aliens iiatuialiscd as His Majesty’s 
subjects in Biitish India undei the Indian Act of 1926 oi the 
Impeiial Act of 1914 

It IS Intel esting in this connection to examine the status of 
aliens in Biitish India They owe temporary 
allegiance to the Ciown and aie entitled to the 
piotection ol Indian Ians § But fianchise, 
Piovmcial 01 Eedeial, is not extended to them and is lestiicted 
only to a Biitish subject, the Euiei or subject of a Pedeiated State 
and, if and in so fai as it is so piesciibed with lespect to any Pio- 
vmce, and subject to any piesciibed conditions, H the Eulei oi a 
subject of any othei Indian State A peison, howevei, is not quali- 
fied to be chosen as a lepiesentative of British India to fill a seat in 
the Federal Legislatuie unless he is a British subject or the Euler or 
a subject of a Federated State provided that the Euler or a subject 
of an Indian State, which has not acceded to the Federation, may 
fill a seat allocated to a Province if he would be eligible foi member- 
ship of the Legislative Assembly of the Piovince, and in such cases 
as may be piesciibed, may fill a seat allocated to a Chief Com- 
missionei’s Province If The object of the pioviso is in the main 
to throw open membership to subjects of Marwai many of whom 

^ s 298 of the Govemment of India Act, 193B 

t Chap m of Part V of the Govemment of India Act, 1935 

tlbid 

§ Joluutone v Pedler (1921), 2 AC 262, De Jager v Attorney General for Natal 
(1907), AC 326 

11 Sixth Schedule, Part I, para 3, The Government of India (Provmcial Legiela 
ve Assembhes) Order, 1936, Part I, para 6; The Govemment of India (Provincial 
Councils) Order, 1936, Pert I, para 6 
^ First Schedule, Part I, para 1 
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have f3cit]e(l down ni bubiness in Biiiisli India wiilioiit acfjinring' 
Biiiisli hubjcciliood by naiinalisation oi otliciwi'^c Like restric- 
tions witJioiit tliat pioviso apply in the case of lepiesentatives of 
Indian States to lill seats in the Bedeia) ]jegi ski tine/ that is to 
sa), a poison shall not bo qualified to be ajipointcd to fill a seat in 
eithei Cliainber of the Fedeial Lcgislatuie unless he is a British 
subject or tlie Rvlei oi a subject of an Indian State vJiicti has ac- 
ceded to the Federation 

-As legaids the composition ol PfoMncia) Legislatuie.s, tlic law 
provides that a person shall not be qualified to be chosen to fill a 
seat theiein unless he is a Bi itish subject or the Euler oi a subject 
of a Fedeiated State or, if it is so ])i escribed Avith respect to anv 
Piovmce, the Rulei or a subject of any prescribed Indian State f 
In this case also the object is to enable subjects of Marwar other- 
wise qualified to offer themselves foi election to either House of 
a Provincial Legislatuie, and the provision seems to be a conti- 
nuance of the lules made under the Government of India Act. 
The rule generally to be followed in regaid to any office under 
the Clown in India is to exclude per- 
ExMptions to the general Subjects,| but 

certam exceptions have been made For 
example, the Ruler or a subject of a Federated State shall 
be eligible to hold any Civil office under the Crown m India in con- 
nection with the affairs of the Fedciation § Again the Governor- 
General as regards the Federation or the Governor as 
regards his Piovince may declare!! that the Ruler or any 
subject of a specified Indian State or any native of a 
specified tiiballf area oi teiiitory adjacent to India^^ shall 
be eligible to hold any Civil office, being an office specified m 

* First Schedule, Fart 11, para 4 
f Fifth Schedule, para 1 (a) 
t s 262 (4) 

§ s 262 (!) 

II s 262 (1) and (2) 

H In the Act, unless the context otherwise requires, ' Tribal areas ” means the 
areas along the frontiers of India or in Baluchistan which are not part of British India 
or of Burma or of any Indian State or of any foreign State [s 311 (1)] Such places, 
for example, as Sikkim, Bhutan and Tibet are " tnbal areas " within the meamng of 
the section 

** For example, Nepal 



SAFEGUARDS AGAINST DISCRBUNATION 


599 


Ills dedal ation ^ Tlie Secictaiy of State, on tlic otlici band, is 
given powci to dedaie tliat any named subject of an Indian State, 
01 any named native of a tubal aiea oi teiiitoiy adjacent to India, 
sball be eligible foi ajipomtment by bim to any Civil Seivice under 
tbe Clown in India to wlncli be makes appointments, and any 
person wbo, having been so declaied eligible, is ajijiointed to such 
a service, sball be eligible to bold any Civil office t Fuithei, tbe 
Govcinoi-Gcneial, oi in i elation to a Piovince tbe Goveinoi, may 
aiitboiise tbe tempoiaiy employment foi any jniipose of a peison 
otbei than a Biitisb subject i It should be lemembeied that in 
discbaiging Ins functions as contemplated in s 262 tbe Gover- 
noi-General oi tbe Governor is lequiied to act in tbe exeicise of Ins 
individual judgment § 

An exception is also made in s 234 undei which tbe power 
of His Majesty, and of any peison autboiised in that behalf by 
His Majesty, to giant Commissions in any naval, militaiy oi air 
foice laised in India extends to the gi anting of a Commission in 
any such foicc to an’^ peison (not exclusively a Biitisb subject) wbo 
might be, oi lias been, lawfully enlisted or eniolled in that foice, 
a piovision winch should be lead with s 8 (b) and (c) 
(ill) of tbe Act While tbe executive authority of tbe 
Fedeiatiou extends, amongst otbei matteis, to the laising 
in Biitisb India of naval, military and air foices and to 
tbe governance of His Majesty’s foices borne on the 
Indian establishment, it does not extend to tbe enlistment 
01 enrolment m any of those foices laised in India of any peison 
unless be is either a British subject oi a native of India or of 
teiiitories adjacent to India The right to being enlisted or en- 


* ProviBions as to ‘ declaration ” or British subjecthood did not apply for a period 
of twelve months from the date of the commencement of Part HT of the Act to persons 
who immediately before the said date had been holdmg an office under the Crown [para 15 
of the Government of India (Commencement and Transitory Provisions) Order, 1936] 
In order that subjects of Indian States may not be debarred from holdmg appointments 
contemplated in the section a resolution of the Congress Workmg Committee adopted in 
March, 1938, urged the exercise of the power by the authority concerned That power 
has been exercised in a number of cases Read the Government of India notifications 
pubhshed in the India Gazette in March, 1938 
i B 262 (3) 

I Proviso to s 262 (4) , 

§ B 262 (6) 
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rolled IS thus extended to subjects of the Indian )States and inhabi- 
tants of teiritoiies othci than Bntish, such, foi instance, as the 
Gruikhas Siniilai piovisions have been made for the peiiod of 
transition elapsing between the commencement of Part III of the 
Act and the establishment of the Pedciation 

Somewhat diastic poweis aie confeired upon the Central 
Goveinmentt by the Poreigners Act of 1864| 
amended in 1915§ to present aliens from 
residing in British India oi to older anv 
foieignei to lemove fiom British India A foreigner, who refuses 
to lemove oi i etui ns aftei lemoval, may be apprehended and kept 
m detention In specified areas foreigners may be required to 
report their aiiival and obtain licenses for travel, etc Despite 
disci immations to which aliens aie subjected in India, the English 
common law foi bidding the ovmeiship of “ real properh' ” by 
aliens has not been applied heie [| But it is open to an appropnate 
legislature in India to enact legislation depriving aliens of the 
piivilege to acquiie rights in land 

The position of subjects of the States m Biitish India 
IS not free fiom ambiguitv, although, as we have ceen, 
the restrictions on aliens in lespect of fianchise, member- 
ship of legislatuies oi public authoiities and appointments 
to offices under the Ciown do not as a general rule and m their 
entirety apply to them The Bnleis themselves owe allegiance to 
the Clown They aie, however, immune from the jurisdiction 
of the courts in England,^ but in Scotland’'^'" the courts refuse 
exemption for peisonal wrongs at least In other words, they do 
not enjoy imm unity in Scotland in respect of torts committed by 
them m their personal as opposed to soveieign capacity In 

* Proviso (u) to s 313 (2). 

f The Provincial Government now have no power under the 1935 Act read with 
the Indian Laws Adaptation Order, 1937 The evecnhve anthonty of the Federation in 
this behalf may be entrusted to a Provincial Government with their consent under s 124 
(1) of the Government of India Act, 1935 
J Act m of 1864 
§ Act ni of 1916 

D Mayor of Lyons v East Indta Co (1836), 1 Moo Ind App 176 
t! Statham v Statham and the Gael-war of Baroda (1912) 

^ Hots T Str Bhagcal Sinhjee (1891) 
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foicign connlno'? sulijccts of ihc Stales me tientcd ns Biitisli sub- 
jects^ and eiitiilcd to Bntisli piotcclion mIhIc jnieinally, their 
lei ntoiY not being Biitisli, tliey cannot be acccjiled as Biitish 
subjects 

Tlie denial by statute to nationality even by natuialisation 
to the citizen of any State m Europe or 
fnd^nnHn 'u s A Anicrica 01 of ally State winch lefiises to ad- 

mit to its citizenslnji any Biitish Indian sub- 
ject is lathei significant in view of the intei pi elation that the 
e\jiicssion “ a ficc white jicison,” used in the jiiovisions foi 
natuialisation in U S A , has leceived in judicial adjudications, 
esjiccially in Mi Justice Southeiland’s judgment in what is knoMTi 
as the Thindt Case In delivciing the judgment Mr Justice 
Sonthciland obseived 'inter aha 

“ Wg nre unable to ngico with the flistiiet coint or ^vith other 
lowei Federal Couits, in ilie conclusion that a native Hindu 
IS eligible for natuialisation Tlic voids of familiar speech, 
which vero used by the original framers of the law, were 
intended to include only the type of men which they knew 
as white Tliore is much in the origin and historic deve- 
lopment of the statute to suggest that no Asiatic whatever 
was included ’^'liat w^e now hold is that the words ‘ free 
white persons ’ are words of common speech, to be inter- 
preted m accoi dance with the iindei standing of the common 
man, synonymous with the woid ‘ Caucasian ’ only as that 
woid IB populaily undei stood As so ulidei stood and used, 
whatever may be the speculations of the ethnologist, it does 
not include the body of people to whom the uppellee be- 
longs ” 

That decision was cited as an authority for denying, in In re 
Fero] Din by the distiict couit foi the Noithern Dihtiict of Cali- 
fornia, natuialisation to an applicant who was a native of Afghanis- 
tan :j: The judgment in the Thind Case states the present 
law and the effect thereof was to nullify in law and in fact the 
naturalisation, acquired on the authoiity of certain judgments § 

• 68 & 64 Vict c 87, b 16 

1 United States v 'llimd, 291 U 8 204, 218 11928) 

t 27 Fed (21) 668 (1928) 

§ In re Mohan Singh, 267 Fed 209, 213 (1919) 

76 • 
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of loAA^e] coint'^, by a laigc niiinber of Indians wlio Jiad settled 
there It appeals, tlieiefoic, tliat the piovisions of the Indian 
Naturalisation Act of 1926 in cITcctfoibid naturalisation to citizens 
of U S A esiiecially having legaid to the intcipictation that the 
existing Ameiican law has icceivcd fiom the Supieme Court 
Let.us now see wliat tlic Eiiiojiean demand foi safeguards 

The European demand lor Commercial disci imination m British 

saf^guardB in Bntieii India amounts to Tlic question was hotly 

discussed at the annual meeting of the 
Associated Chamheis held in December, 1928 In July, 1928, 
the}^ addiessed a memoianduin to the Simon Commission which 
was ciiculated among membeis of Paihamcnt and commercial 
bodies in England The memoiandiim insisted on a de- 
finite and deal piovision foi the piotection of European 
tiade and commeicc against disciiraination In October, 
1929, the Fedeiation of Indian Chamheis and Lidustry 
issued a lejomdei to the memoiandiim of the Associated 
Chamheis in which the foimer body made it clear that 
“ there can he no self-government m India if she is to be denied 
the powei to devise and follow a national economic policy, in- 
cluding the right, if hei interests lequire it, for making economic 
disciimmation against non-national interests ” In July, 1930, 
the Associated Chamheis again came forward with a circulai pro- 
testing vehemently against disciimmation in tiade and commerce 
The Simon Commission, on the evidence placed hefoie them, 
defimtely lailed out the pioposal foi preventing such discnmination 
by attempting to define it m a constitutional mstiument Eefer- 
iing to the diafts and clauses which had been submitted hefoie 
them by the European Association and the Associated Chamheis of 
Commeice and which those two bodies desired to be incoi’poi ated 
m the Constitution, the Statutoiy Commission obseiwed 

“ We have given careful consideration to their proposals, but there 
are objections to securing protection by the means they 
^ suggest to wbich we can find no answer Many other interests 

have asked for similar constitutional safeguards and we are 
deal that statutory protection could not be limited to parti- 
cular mmonties, or to discrimmation m matters of trade and 
commerce only The statutory provisiofi would therefore have 
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lo he (lrin\n ‘-o w itleh as to ho hltle more (him n Btnlcmont 
of iih''(rict jirmeiple adunlinfr no jireciso (^uirlo lo lourts which 
wouM lie iivlvi lo (lei iih* whcthir a particular group consti- 
tute a iiuiiniitN, Mild whether the action complained 
of WMv di^'t nmmatorc Thc'-e ohjcctions arc decibi\o 

apuiist the propo'^il to prc\ent di*-! nmma(or\ legislation by 
attimptuig to define it m a ( oiistitutional instrument 

hi tho ^linontu's Suh-t’oininiKco of (lie Konncl Table 
CoiifeK'iKT the pniieiplo of jiKilcction .if^nuisl disci imiiintion wn'- 
gmiei.ilh accepted In all sections of (be delegation Tlic 
pniuiple found (‘Niuessum in .1 nieinoiandiiin subniilted on behalf 
of the “ dei»i(‘sse(l ” elasseSj-j and also in the spc'ccb of Sii Hubert 
('an who lepicsenied the Ihiiopean coniiminitN in India at the 
Kound 'Pablo (.'oiifeienc(“' 


Sii Ihibeit Cair said 

\V( ari nut aslono for 'Un nphts nr pri\ doges for our own com- 
muui(\ We siinph want lo he re cognised to luno c\actl\ the 
s’luie riglits — when I s ‘ we I refer to those of us from 
(tnat linlain and Northcni Ireland — as ain of His Mn3cst\ 's 
huhj( ( Is m India with regard to (oinnifn 0 and industri Tliat 
IS (I point whiih W(. do not attempt to mahe on behalf of all 
citi/Ois of (he llnti'-h I’lnpiK We rerognise the position of 
India and we feel that it should he open to the lutlinn Goaem- 
mrnt to mate pui h arraugeinciits as it wishes to male with 
other parts of the Faupiie who mac discriminate against India 
Therefore. m\ elaiins are made on behalf of those from Great 
Britain and Xoilluan Ireland ”( 


As foi Tndian fiscal policy, his views were expiessed m 
those voids “ We are not wishing in any 
FiBcaT'pnhcr'' vav to attempt to put any restrictions upon 

Tndian fiscal policy If India wishes to go 
m foi a taiiff wall, she must he allowed to decide her own destiny, 
hut helund that wall we wouH expect to he allowed to work ic 
exactly the same way as Indians ”§ Then he proceeded to cnti- 


* Tho Simon OommiBSion Eeport, Vol II, pp 129 80 
t The Sub Comraittco'B Eeport (MinontieB), Vol TIT, p 171 
I Ibid , p 89 



604 


THE PROBLEM OF MINORITIES 


cise the policy recommended by the External Capital Committee 
who expressed the desire that the Government of India should m- 
sist on a certain percentage of Indian Directors and Indian Capital 
and Indian Staff in industrial undertakings of a particulai type and 
in certain circumstances Sir Hubert stated 

“We woiild not possibly accept that as any basis whatever for the 
treatment of British commerce m India To start with, 
we do not beheve it is reaUy practical to msist upon a certam 
number of Indian directors As regards capital, we claim 
absolutely equal rights foi startmg rupee companies except 
when Government makes specific financial assistance to some 
concerns then we recogmse obviously the right to demand 
that that capital shall be rupee capital, but mdiscrimmate 
mstances of this pomt would only militate agamst the standard 
of various useful mstitutions such as Banks, Insurance Com- 
pames, etc , and would achieve no good object m our 
opimon ”* 

Lastly, Sir Hubert put m a plea before the Conference for 
a comprehensive leciprocal Tieaty between 
A reciprocal Treaty the Govemmeut of Gieat Britam and the 

Government of India covering immigration, 
settlement, residence, travel, exercise of any form of occupation, 
carrying on of any kind of business oi acquisition of any kind of 
property — a Treaty which must guarantee to European British 
subjects in India and His Majesty’s Indian subjects m the United 
Kingdom an absolute equality of position and status in commercial 
and mdustiial matteis 

The Minoiities Sub-Committee approved in principle of the 
pioposal foi a compiehensive commercial Treaty between the 
United Kingdom and India on a leciprocal basis and the mainte- 
nance of the sfaUis quo in regaid to the privileges m criminal 
tiials cnjojed by membeis of the Euiopean community m British 
India Then lecommendation embodied in Paragraph XIV of 
their Kepoid was amended by the Committee of the whole Con- 
fcience at their meeting m the following words f 

“ At the instance of the British commercial commumty the princi- 
ple was generally agreed that there should be no discrnmna- 


* The Sub Committee’s Report (Mmontics) , 40 

i Mr M A Jinnah dissented from this view 
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tion between the lights of the British mercantile community, 
films and companies tiadilig in India and the lights of Indian 
born subjects, and that an appiopriate Convention based on 
lecipiocity should he entered into for the pmpose of regulatmg 
these lights 

It was agieed that the existmg rights of the European commumty m 
India in regaid to criminal trials should he maintained ”* 

At the Second Bound Table Conference representatives 
of the minoiities in India including Muskais, 
S MteSiS Euiopeans, Anglo-Indians and depressed 

classes submitted a joint memorandum to 
the Piime Mimstei uiging the need foi the protection of 
the lights of minorities and giving a detailed scheme foi the pur- 
pose which His Majesty’s Government incorporated m the pro- 
ceedings of the Confer ence In that memorandum it was proposed 
that “ statutory safeguards shall be incorporated in the Constitu- 
tion protecting all against discrimination in legislative enactments 
affecting any communit}'’ ” The exact formula evolved at the 
Bound Table Confeience regaidmg commercial discrimination has 
not been mcoipoiated m the MTiite Paper or in the Government of 
India Act, 1935 

But the broad principle underlying that formula, i e , 
that of protection against commercial discrimination has been 
accepted,! and it will be seen that apart from his exclusive re- 
sponsibility for the Beseived Departments dealt with in Paragraph 
11 of the White Paper and s 11 of the Act the Gover- 
nor-General m administering the entire Govemment at the Centre 
has “ special lesponsibihties ” I m respect of the following, 
amongst other, matters, namely, (1) the safeguarding of the legiti- 
mate interests of minoiities, (2) the securing in the sphere of exe- 
cutive action of the pm-poses which the provisions of Chapter HI of 
Part V of the Act (ss 111-121 dealing with provisions with re- 
spect to discrimination, etn), are designed to secure in the sphere 
of legislation, and (3) the prevention of action which would sub- 


* The Report of the Eomd Table Proceedings, Vol m, p 168 For fuller discussion 
read the Report of the Round Table Proceedings, Vol n, pp 1036-1181 

I Paras 12i2 and 123 of the White Paper, as 111-121 of the India Act, 1935 
t Para 18 of the White Paper, s 12 (1) (c), (e) and (f) of the Act 
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jcct goods of Uintcd Kingdom oi ]3mmcsc oiigin imported into 
India to disci iminatoiy oi pcMial ticatmciit Jdc'niical icsponsibi- 
jities umiaiis mnlamU^ aic contciicd ujioii a Jboviiicial (lovcinoi 
The Act, thcicioic, guarantees saieguaids against botli legislative 
and admimstiativc disci imination 

As icgaids legislative piolection against disci irainatioii in 
taxation, the Act jiioMdes that Mithout tlic 
legislative protection picvious siiiiction ol tlic Oovci iior-C-ieiici al 

acting in his discretion no Bill oi amendment 
shall be intioduced into the legislatuic which subjects poisons not 
icsulent in Biitish India to gicatei taxation than poisons icsideiit 
m Biitish India oi subjects companies not wholly conti oiled 
and managed in Biitish India to gioatoi taxation than companies 
wholly contiollcd and managed thcicin t The object of this clause 
IS not to piohibit disci imination in taxation as such as be- 
tween peisons lefeiied to but to prevent disciimmation of a parti- 
cularly severe type It is intended to piotect persons who earned 
arijd saved money by cany mg on a profession or conducting a trade 
while they weie resident in Biitish India and who have ceased 
any longer to reside in the country It applies to companies as 
well as to individuals In different countries non-iesidents are 
taxed m varying degrees of severity, and m British India the 
appiopiiate legislature is not prevented from enacting laws taxing 
non-iesidents oi subjecting them to discnmmatoiy treatment in 
taxation as distmgmshed from residents That power belongs to 
it subject to the Goveinoi -General’s inteiwention 

A Biitish subject domiciled m the United Kingdom 
IS exempt from that portion of any Federal or Provincial 
law I which (al imposes restriction on the right of entry 

s 62 (1) (b) and (d) 

\ B 108 (1) (f) 

t Under b 311 (2), unless the conte'rt otherwise requires, “Provincial Act” and 
Provincial Law ” mean, subject to the provisions o£ the section, an Act or law made 
by a Provincial Legislature established under the Government of India Act, 1986 Head 
m this connection the provisions relating to the legislative powers of a Governor and the 
Governor General made m Chapter PV of Part in (ss 88-90), Chapter IV of Part H 
(88 42 44) and s 311 (6) of the Act “ Federal Act ” and “ Federal law “ are not 
defined in the section, but reliance may be placed in constnung these terms on the 
General Olansea Act, 1897, as amended by Order in Conncil (s 8aa read with s 8ao) 
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into British India, oi (6) imposes by lefeience to place 
of biith, lace, descent, language, religion, domicile, resi- 
dence 01 dwation of lesidence, any disability, liability, restriction 
or condition in legard to tiavel, residence, the acquisition, bolding 
01 disposal of piopeity, the bolding of public office, or the carrying 
on of occupation, trade, business or profession * But the 
protection goes by virtue of proviso to sub-section (1) of 
the section if a Crown’s subject of British Indian domicile 
IS subjected to any disability, liability, etc , in regard to 
the same matter imposed on the same ground under the law of the 
United Kingdom by reference to the same principle of distinction 

By sub-sections (2) and (3) of the section the right of entry 
on the part of a British subject, wberevei domiciled, is to 
a certain extent curtailed Sub-section (2) saves anj'’ law of 
Biitisb India empowering any public autborily to impose 
quarantine regulations, or to exclude or deport individuals, 
wbeievei domiciled, who appear to that autboiity to be “ un- 
desirable ” persons The latter sub-section authorises the Gover- 
nor-General or, as the case may be, the Governor, acting in bis 
discretion, to notify the suspension of the right of free entry into 
Biitisb India or other rights guaranteed under sub-section (1) of 
the section for the prevention of any grave menace to the peace 
01 tianqudbty of any pait of India or of any part of a Province, 
or for the purpose of combating crimes of violence intended to 
overthrow the Government Both by law and executive action 
can the provisions of sub-section (1) of the section be nullified in 
certain circumstances 

The section seems to suffer from a somewhat clumsy drafts- 
manship and the qualifications are vague and wide Professor 
Keith IS light in pointing, upon the analogy of restrictions im- 
posed by ceitam Dominions on Indian immigration on economic 
grounds,! to the possibility of Indian attack on this score 
There is nothing in the relevant section, it is submitted, 

* B ill (1) It appears that discnmination on grounds of caste or colour is not pro 
tected against , nor is there any restriction on the competent legislatares in respect of discri- 
minatory legislation on the ground of non contmuity of residence, for only duration of 
residence is specifically mentioned for the purposes of protection 

f Keith A GonsUUitwnal History of India, p 878, j, 
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that may be constnied as preventing a legist atuie in British 
India from empoweiing by legislation an appiopriate public 
authoiity to deport Biitish subjects domiciled in the United 
Kingdom or elsewheie or refusing them entry on the ground 
that they aie politically oi fiom economic considerations or 
otherwise “ undesirable ” persons But if in any given case the 
Governor-Geneial or the Governor, as the case may, may have 
giounds foi suspicion that the power as to quarantine regulations 
01 the light to exclude or deport individuals is being used for the 
puipioses of discnvunatton, he can intervene in exeicise of his 
special responsibilities for the protection of minorities over- 
riding the advice of his Ministers No such protection is possible 
in the United Kingdom for British subjects domiciled in Biitish 
India from the very nature of the British constitutional system 
where the King in fact cannot as a general rule interfere with the 
activities of his Ministers This disparity only brings out in bold 
lelief the restricted scope of reciprocity between British India and 
life United Kingdom 


Discrimination in taxation against British subjects of Umted 
Kingdom or Burma domicile and against 
taxation (jQjnpameg incorporated under the laws of 
either of those countnes, whether before or 
after the passing of the Constitution Act, is piohibited A law 
becomes discriminatory within the meaning of the section should 
it result in heavier taxation on such persons or companies as speci- 
fied in the section than that to which they would be liable if domi- 
ciled in British India or incorporated under the laws of British 
India , as the case may be t 


It would be difficult, if not impossible, under this sec- 
lion to resist successfully any legislation imposing as in 
Australia a penal and discriminatory taxation on non-iesident 
subjects, for evidently it does not, as Mr Molson made it plain in 
Parliament, seek to prevent discriminatory taxation being levied in 
British India provided it was based on some ground other than 
domicile Thus the right of the Indian Legislatures, Central or 


*■ BS 12 and B2 

\ B 112 (2) For Banna read b 4G of the Government of Burma Act, 1935 
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PioYincial, to tax on this pimciple, even if the taxation imposed 
may be of a discriminatoiy character, has at least by implication 
been conceded * Theie is, however, some piotection against 
penal oi giossly discriminatory treatment m s 108 (1) (f) It 
will he seen that s 112 makes no provision foi reciprocal 
treatment so that discrimination in British India is prohibited 
whethei oi not m the United Kingdom Biitish subjects domiciled 
in British India oi companies incoiporated under any Indian law 
aie subjected to disci iminatory taxation 

Companies, incorporated, whethei befoie oi aftei the passing 
of the Constitution Act, under the laws of the 
United Kingdom, their diiectors, holders of 
shaies, stock, debentures, debenture stock 
01 bonds and then officeis, agents and seiwants are to be deemed to 
comply with any Fedeial oi Provincial requirements or condi- 
tions 1 elating to or connected with the place of incorporation, the 
situation of its registeied office or the curiency in which its 
capital 01 loan capital is expiessed, oi the place of birth, race, 
descent, language, leligion, domicile, lesidence or duration of 
lesidence of the diiectois, etc , which might be imposed in re- 
gard to companies cany mg on oi pioposmg to carry on business in 
Biitish India t If paitial oi total exemption fiom, oi piefeien- 
tial tieatment in lespect of, taxation| is piovided at the Centie oi 
in the Piovmces on compliance of the conditions as set out in the 
piece (hug sub-section, the relief must go also to British com- 
panies In eithei case, howevei, the guarantee becomes void if 
recipiocity is not given to Biitish Indian companies in the United 
Kingdom The object of the section, to put it in non-technical 
language, is to accord equality of tieatment to Biitreh and Indian 
companies alike But theie seems to be a loophole m this section 
despite the apparent caie with which it has been drafted, for exam- 
ple, disci imination in lespect of the amount of capital and loan 


* Commons Committee Debates, March, 1936 
+ s 118 (1) 

Ts 113 (2) Under s 311 (2), unless the context otherwise requires, ‘ taxation ” 
includes the imposition of any tax or unpost, ■whether general or local or special, and 
“ tax ” shall be construed accordingly 

77 
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The Congress Committee’s 
misapprehension 

Kingdom domicile 


Kedeiated State, that a piopoition of the directors, not exceeding 
one-haK of the Boaid, must he British subjects of Indian domicile 
01 , if the Act so piovides, must be such subjects or subjects of a 
Fedeiated State, and that reasonable facilities must be given for 
the tiaimng of British subjects domiciled in India or, if the Act 
so provides, for the training of such subjects oi subjects of a 
Fedeiated State * 

Subject to the piovisions of sub-section (2) of s 116 
lefeiied to above, British companies or 
companies managed controlled and financ- 
ed by Biitish subjects of the United 
carrying on business in India cannot 
be discriminated against in legard to direct State aid for 
the encomagement of an mdustiy to the advantage of 
Indian companies piovided that the lattei carrying on 
business in the United Kingdom aie not subjected to disci imi- 
nation This piovision applies to companies incorporated either 
hefoie or after the passing of the Constitution Act t 

Attention was called by the Congress Working Committee 
in a resolution passed in Maich, 1938, to the adoption 
in lecent months by Biitish oi foieign compames of such 
designations as “ India Ltd , etc ” while cairying on business 
m this country The Committee held that it was a device to rob 
genuine Indian concerns of the advantages to which they were 
entitled under the policy of ‘ ‘ discriminating protection ’ ’ followed 
foi some years past by the Government of India for the purposes 
of development of national mdustiies The Committee’s view was 
apparently based on a misconstruction of the purpose and scope of 
the scheme of “ discriminating protection ” Uiscnminatmg pro- 
tection as such permitted no disci imation against British trade or 
commerce in British India except when direct financial aid formed 
pait of the scheme Tecbrngally, it required the fulfilment of 
certain conditions on the part of an industr}'^ claiming protection 
The protection granted, on the fulfilment of those conditions, was 
available to any company, whethei British or Indian The 


8 116 (2) 
f s 116 (1) 


> 
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present move of a ceitain numbei of Biitish concerns 
engaged m tiade oi business in British India is rathei 
a contiivance to circumvent the piovisions of s 116 (2) of the 
Government of India Act, 1935, so that if and when a subsidy or 
bounty is given they may enjoy it along with genuine Indian con- 
cerns 

For the pui poses of s 116 a British company shall 
be deemed to be cany mg on business in India if it owns 
ships which habitually tiade to and fiom ports in India 

The provisions set out m ss 111-116 shall apply m i elation to 
any oidmance, ordei, bye-law, rule or regu- 
lation passed or made aftei the passing of the 
Constitution Actf and having by viitue of any 
existing law, oi of any law of the Fedeial or any Piovmcial Legis- 
latuie, the force of law as they apply in i elation to Federal and 
Piovincial laws, but save as afoiesaid, nothing m those provisions 
shall affect the opeiation of any existing Indian law | Tins section 
IS intended to secure m the spheie of suboidmate oi delegated legis- 
lation 01 executive oi administiative action under the existing 
Indian law oi any Fedeial oi Piovmcial law what the preceding sec- 
tions of the cbajitei aie designed to secuie in the sphere of superioi 
legislation eithei at the Centre or m the Provinces There is thus 
protection against disci immation by legislation oi iiile-makmg 
powers In so far, therefore, as the laws passed by the Legisla- 
tures, Federal or Provincial, and the rules made by subordinate or 
executive authoiities under any such law or any existing Indian 
law aie repugnant to the provisions with lespect to discrimination, 
they are invalid and inoperative 


*s 116 (8) 
t B 117 

* ‘ Existing Indian law,” unless Ibc context otherwise requires, means any law, 
ordmincc, order, byelaw, nilc or regulation passed or made before the commencement of 
Part III of the Act bv nnv legislature, autbonlT or person m any temtoncs for the time 
being compnsed m Bntisb India, being a Icgislnlnre, antlionty or person tumng power 
It) make fiucb a law, ordinance, order, byelaw, rule or regulation [s 311 (2)] The laws 
in force in Bntisli India or in an\ part of Bntish India are protected (s 233), subject to 
modifications and adaptations made by Order in Council (s 8 of the Adaptation of Indian 
Iaws Order, 1037), until repealed or amended by a competent Icgialnlnro or other com 
Iictcnt authonty 
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Sub-section ( 2 ) of s. 116 only leproduces in statutoiy 
„ „ ^ foim the policy winch has been in 

S 116 roprodnccB in ^ ^ „ 

legal form tbo existing opeiation in India 101 many yeais now 

since the mauguiation of what is known 
as the fiscal autonomy convention All that it does, as 
Sii Samuel Hoaie lemarked, is to allow, at a definite date in 
futuie, 1 c , at the time of the passing ol a Subsidy Act, ceitain 
definite conditions to be attached to the gi anting of subsidies 
out of the public exchequei Eveiy Biitish company 

IS entitled to the subsidy piovided it satisfies the condi- 
tions specified in tlie siib-scction, and it is inteiesting to 
lecall that Sii Samuel Hoaie admitted m the Commons Committee 


tliat the complaint “ might be made by Indians that we weie 
icstiicting tlic business too closely ”t ^^he piinciplcs laid down 
111 the sub-section were accepted m the Indian Steel Pio- 
tection Act of Jfi 24 :}; It n.is fuithei adiintted that while 
Sii Samuel Hoaie was Societal y of State foi An he was 
lesponsible for imposing smnlai conditions in lespect of the 
Lnpeiial An ways Company m the United Kingdom and 
that the pin pose of the measuie was to secuie a definitely 
Biitish Boaid to the exclusion of citizens of vaiious othei paits of 
the Empue § 

What then is a new company contemplated undei the 
section? As the Attoiney-Geneial made it cleai, the intention 
IS not to give the advantage to a company meiely because it has 
acquiied the goodwill of some undertaking m a particulai branch 
of the activities of an old company If it is really a new company 
but has succeeded in securing the ‘ ‘ faqade of an old company, ’ ’ its 
title to the subsidy is not established It will be treated as a com- 
pany brought into existence aftei the passing of the Subsidy Act 
The case seems to be different, however, foi a company which is 
continuing the business of an old company in a new form by pur- 
chasing, as Sir Thomas Inskip put it, “ the whole undertaking, 
lock, stock, and ban el as a going concern ”|| 


* Commons Committee Debates, March, 1935 
+ Ibid 
Ts 6 

§ Commons Committee Debates, March, 1935 


« Ibid 
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rt IS provided that a ship legisteied m the United King- 
dom shall not be subjected to any dis- 
cra^ft'” cnmmatoiy tieatmcnt under a Federal 

01 Piovincial law in lespect of hei 
mastei, ofiiceis, ciew, passengeis oi caigo to the advantage of a 
ship legisteied in Biitish India unless thcie is like disci imination 
in the United Kingdom against a Biitish Indian ship ^ Tlie same 
pimciple applies to aii-ciaft On the doctiine stressed by 
Piofessoi Keith that “ pioliibition of discrimination on specific 
giounds is a definite intimation that disci imination on other 
giounds IS licit, t disci iminatory measuies may be adopted in le- 
spect of tonnage, which is not mentioned in the section 
The only safeguard in lespect of thecuiiency of the capital or loan 
capital, so fai as ships and an -craft aie concerned, seems to be 
provided by sub-section (3) of s 115 Avhere it is laid down that 
“ the piovisions of this section aie in addition to and not in deroga- 
tion of the provisions of any of the preceding sections of this 
chapter ” Poi cl (a) of sub-section (1) of s 113 provides that 
protection But theie is no protection as to tonnage, caste oi 
colour or even the amount of capital oi loan capital 

Befeience has already been made to the regulation of Indo- 
British trade by Convention on a reciprocal 
basis as recommended at the first session of 
the Eoimd Table Conference, but while aban- 
domng that formula the Act has provided that the operation of the 
preceding sections:}: may be suspended by Oidei m Council, should 
a lecipiocal Convention be agreed upon between His Majesty’s 
Government in the Umted Kingdom and the Federal Goveimnent 
in India, after the establishment of the Federation, and should 
necessary legislation be passed both m the United Kingdom and 
m India to give effect to the Convention, to the extent that the pur- 
poses of those sections have, to His Majesty’s satisfaction, been 
fulfilled by that Convention and legislation § By the Convention 
“ similarity of treatment ” must be assured in the United King- 


116 

f Keith Letters on Imperial BelaUons, etc , p 204 
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dom TO IVitish inbicci? domiciled in British India and to companies 
incoipoia’c] In or uiuIt the l.ins of Bntisli India ,ind m Biitisli 
India 10 Briii=:h subject'; domiciled in the United Kingdom and to 
companie'^ incorporated In oi iindci the Ians of the I'nited King- 
dom, icspccinch, in rc'^pcct of the mallcis, oi am of tlie matters, 
with icgard to v. Inch pioMsion is made in the sections The 
Oidci 111 Connell in question ''hall cease to ha\e elfect if and nhen 
the Comemion to which it idates e\)mes oi m teimmntcd bv 
nthcr i>-^ry 


t 


- t”o points m\oI\cd in s 118 ' desei\(' nonce 
, , It is not fh'ai foi examiih'. nhethei “ sum- 
l.iiiu ol tic.uiiK'nt” means (Hju.ilit\ of tieai- 
ment Xoi can it be said with anything 
like ]»rc^ision if the Comcntion which ma\ he agieed upon be- 
tc.Cfm Hi- Uajesfds rJoicinmcnt in the T'nited Kingdom and the 
Fcdrn^ Gmeniment in India cm both lediice and incicase the 
f of >afeguaids pi o\ ided in the pi(*reding sections of the 
f rjr ;c intended onl\ l<> iiuic.ise and not to K'duee them 

' r n (iiat the Coinenlion cannot elimm.itf llu' statuton 
■' ' ' v!iil(l\ 01 liMM the aiithoi ilies m India fiee to sub- 

' T'fs of T inlcd K'liiLidom domicile oi Biilish com- 
" '■ i max be to gios-!\ dis( riniinatoi \ tieatmeut to 

' ’ ’'uo'-fs of tlie Cliajifei t 

as the Bound Table formula was in ci'ilaiu 
- ’Of Indian si.mdpoint the pioxisions of (^hap* 
' N ie,i(l witli “ spe( lai resjionsilulitu's ” of the 
' ' f)i t])(. CPoenior seek to imjiose fai molt' " tip- 

‘ 'I'lii lestiutifiiis ’ and aie, theieftae, tlt'cisn t'l\ 

^riconal Ctimention foiinula In tlit* IiihI^ pliiet', sti 
' pee died in the A(t that they take aw.iy from i-bi' 
of then legitimate fimelions m a Helf-gtiveriiiiig 
'' not mean, howexer, that the legislataiien will lind 
^/-■^ihle to disfoxei lanina m the Aef and ev 
d’” » to the prejudice of Britaali qiihjer iff of Ibiiled 
o) Biitish companif- Ajiaif from tie/eetivti 


I'jO'’ s 
coim ^ 
it (il) 

ploit It 1 i„ ^ 
Kingfloij) f,(,) 
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phiaseology of the RCctioriR, Fcdcrnl oi Proviocia] antlioi ities, 
as the case may lie, may defeat tlic pm pose of the Chaptei by 
imdeitakiiifT the management and contiol of ewtain kinds of 
bnsincss 0 ) ])ioviding iindoi s 299 foi the compidsoiy acquisition 
foi public pm poses of any commeicial oi indiistnal undertaking 
Of comse Indian eajiitalists or Imsmcssmcn aviI] dciive no ad- 
vantage fiom such a policy, but the cntienched jiosition of the 
European business community may thcicby he sciiously affected, 
if not completely destioycd 

In the second place, thcic is dangei in the refusal 

to the paities eonceined access to the comts to test the 

validity of executive oi administiative action taken by the Govei- 
noi-Geneial oi the Goveinoi The lesiilt is that the Govemor- 
Geneial oi the Goveiiioi may destioy Ministciial lesponsibiiity by 
oveuuling his Ministeis on eveiy conceivable occasion oi 

that he may submit tamely to then dictation, neithei of 
Avhicli it IS the pm pose of the Act to encourage The 
piovisions have left loom foi admimstiative deadlocks which 
could have been avoided had the courts been given juiis- 

diction to pronounce upon doubtful cases m, the sphere 
of executive action as m that of legislative enactments 

The Goveinoi -Geneial oi the Governor’s “ special respon- 
sibilities ” will, on the one hand, lead the Mimsteis to 

think that their responsibility is only a pietcnce and will, 
on the othei hand, cieate m the minds of the Biitish community 
the feeling that piotection against executive disci imination is an 
illusoiy safeguard undei the system of lesponsible goveinment 
enshiined in the Act The position, to say the least, is anything 
but satisfactory and the piovisions indicate a futile attempt at le- 
conciliation of conflicting interests A Convention, subject to the 
mteipietation of the couiis, would, howevei, promote moie fiiend- 
ly lelations on both sides 

By s 119 prioi sanction of the Governoj -Geneial or the 
, Governor acting m his discretion to Eedeial 

ProviBions as regards pro i i i , ,1 i 

fessionai or technical 01 Piovmcial legislation, as the case may be, 
qualifications required foi prescribing professional 

01 technical qualificatiouu lui the practising of any pro- 
fession, Jhe carrying on of any occupation, trade oi business 
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01 tlie holding of any office in Biitish India No sanc- 
tion shall be eiven unless he is satisfied that piovision has 
been made to save the lights of any peison lawfully piactising any 
profession, etc , at the time piovided that the rule may 
be abiogated in public inteiest Those coming subsequent- 
ly may oi may not be piotected All “ legulations ” made 
undei Fedeial oi Provincial legislation, which would in- 
clude mles, bye-laivs, oideis and oidmances, must be pub- 
lished not less than foui months befoie they aie expiessed to come 
into opeiation Complaints against them may be made by the 
peison affected within two months fiom the date of publication to 
the Goveinoi-Geneial oi the Goveinoi, as the case may be If he 
IS of opinion that the complaints aie well founded, then the 
legulations oi any of them may be disallowed by public notification 
in the exeicise of his individual judgment These piovisions 
apply to the “ legulations ” that ma^ be made undei any existing 
Indian law 

S 120 deals with medical qualifications ^ It is designed to 
guaiantee security to Biitish medical practi- 
quahfiMhons^ ^ medical gQ that the European community in 

India, official oi non-official, might not be 
depiived of then seivices oi assistance, if they so desiied The 
guaiantee in Biitish India to the holdeis of a British medical 
diploma, being Biitish subjects domiciled in the United Kingdom 
01 India, IS subject to the condition specified in sub-se:.tion (3) of 
s 120 It lays dovm that His Majesty’s subjects of Indian domicile 
may be registeied m the United Kingdom as qualified medical 
practitioneis and shall not be excluded from piactising medicine, 
suigery or midvufery in that countiy if they hold a diploma gi anted 
after examination m British India except on the ground that the 
diploma does not furnish a sufficient guaiantee of the possession 
of the requisite knowledge and skill The exclusion of 
such medical piactitioneis in the United Kingdom may be justi- 
fied on that ground so long as the law in the United Kingdom makes 


* Read the provisions of the British Medical Act, 1886, and the Indian Medical 
Connell Act, 1933, and paragraphs 361, 362 and 363 of the Joint Parbamentaiy Com 
mittee’s Report 

78 
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piovision enabling the issue as to the adequacy or sufficiency of 
the diploma to be leferred to and decided by the Privy Coimcil 
Exclusion fiom registration oi practice shall not be valid until 
the expiiation of twelve months aftei notice of the exclusion has 
been given to the Governor-General and to the University or any 
othei body gi anting the diploma,* and unless the Piivy Council 
has held that the diploma is not sufficient evidence of requisite 
knowledge and skill Qualified piactitioners must not in the prac- 
tice of their profession m one country be subjected to any liability, 
disability, restriction or condition to which such practitioneis aie 
not subject in the othei countiy t 

A commissioned officer on the active list in the Indian Medical 
Seivice or any other branch of His Majesty’s foices| shall by 
viitue of his commission be deemed to be qualified to practise 
medicine, suigery and midwifeiy in Biitish India, and be entitled 
to be legistered m British India as so qualified § The object of 
the section is, fiist, to utilise m India his services or assistance 
from the military point of view and, secondly, to make them avail- 
able to the civil population, especially the British community, 
official or non-official The provision for reference to the Privy 
Council sitting practically as an onginal Court made m s 120 is 
not satisfactoiy inasmuch as matters in question raise issues of a 
highly technical natiue which could be successfully handled only 
by an Indo-Biitish tribunal of medical experts, subject, if neces- 
sary, to thci revisionaiy junsdiction of the Privy Council Other- 
wise theie 1 ^ not much that is unfair or unduly restrictive m the 
section f 

Although, as we have seen, tbeie is at certain points 
a gap m the Act, m so far as it 
Kapler sccks to prevent discrimination, which 

might be exploited for the purpose of 
obsti noting in the legislative spheie and fnistiatmg in effect ^ 

*■ " Diploma ” includes any certificate, degree, fellowsliip or other document or 
status granted to persons passing examinations [s 120 (7)] 

f 6 120 (4) Of course there is no saving for exclusion on the ground of misconduct 
[sub section (GIJ 

+ For example, the Royal Army Medical Corps and the Royal Air Force Medical 
Service 

§ 6 121 
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the “special lesponsibilities ’’ of the Goveinor-Geneial oi the 
Goveinoi m the executive sjiheie, the fact cannot be denied that 
the statutoij^ piovisions in that legard aie extiemely wide and 
based on suspicion and mistiust They constitute a negation of 
self-goveinment and a concession to the Biitish community both 
m the United Kingdom and Biitish India which is neither fan noi 
leasonable having legaid to the existing position of Indian Trade 
and Industiy and the set-back it leceived dining the eaily stages of 
the Biitish Indian admimstiation 

It sliould be noted tliat the piotection piovided in 
Bait in of Chaptei V of the Act does not extend to 
Britisli subjects of Canadian, Austiahan, South Afiican 
domicile or to the citizens of Ene oi to any British subjects in any 
pait of the Empire except those specified in the lelevant sections so 
that it IS open to the authoiities in British India to disciimmate 
against them But no disci imination is permitted by oi under 
the Act against a company controlled, managed or financed by 
Canadians, Austiahans, South Afiicans oi any othei people, 
whethei within His Majesty’s allegiance oi not, provided the com- 
pany IS mcoipoiated and legistered by oi under the laws of the 
United Kingdom 

The issues laised in this Chaptei have been sought to be claii- 
TiiG role of instnirnents ficd to somc cxtcut lu thc Instruments of 

Instiuctions to the Governor-Geneial* and 
the Goveinoi s t As legaids the Governor- 
Geneial’s responsibility for the prevention of measmes subjecting 
goods of United Kingdom oiigin imported into India to discrimina- 
tory 01 penal treatment, ceitain pimciples aie emphasised m the 
Instiument That action must be avoided by the Goveinoi- 
Geneial which might affect the competence of the Fedeial Govern- 
ment and of the Federal Legislatuie to develop then own fiscal 
and economic policy Nor must he restrict then freedom to 
negotiate Trade agieements with diffeient countiies includmg the 
United Kingdom to secure mutual tariff concessions It is fur- 
thei laid down that he should always bear m mind, in interpiet- 
ing his “ special lesponsibihty ’’ m this regaid, the partnership 


of Instructions in matters 
of commercial discrimina 
tion 
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between India and the United Kingdom within the Empire which 
has so long subsisted, and the mutual obligations which arise from 
it But those pimciplcs should be read witli the directions to the 
Governor-General as to when he should intervene. He should, for 
example, intervene in taiiif policy or in the negotiation of tanff 
agreements only if in his opinion the main intention of the policy 
contemplated is by trade lestiictions to injuie the interests of the 
United Kingdom lathei than to promote and advance India’s 
economic interests 

The discriminatory or penal action mentioned m the 
“ special responsibility ” section^ is to be interpreted as including 
both diiect disci imination (whether by means of differential tanff 
lates or by means of differential restriction on imports) and in- 
diiect discrimination (by means of diffeiential treatment of vanous 
t}^ies of products) Apai*t fiom the prohibition of differential 
tariff schedules for diffeient countries to the piejndice of 
the United Kingdom goods, the Governoi-Geneial is directed 
to prevent the imposition in India of prohibitoiy tanffs or 
restrictions if he is satisfied that such measures are designed to in- 
jure Bntish interests His “special responsibility” extends, sub- 
ject to the intention of the measures, to action which, though not 
discriminatory oi penal in form, would be so in fact 

As for tiade agreements between India and othei countries, 
it is contemplated that greater concessions must not be 
given to foreign imports than to British imports thereby 
negating the granting by India of the most-favoured nation 
clause to a foreign country to the prejudice of the United 
Kingdom It is significant that the responsibility is deli- 
berately cast on the Governor -General to go into the motive 
of every measure, a responsibility which it would be extremely 
difficult foi any Goveinoi -General to discharge to the satisfaction 
of the parties concerned, especially when he is required to lely for 
his guidance not only on the form of action but also on its possible 
effect in fact In the hands of a perverse Governor-General, the 
Instructions are bound to hinder national progress and develop- 
ment, in those of a well-intentioned but tactless Governor-General 


*8 la (1) (f) 
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they may prove an instrument of injustice, if not of mischief In 
either case, there will be frequent conflicts between him and the 
responsible Ministers producing deadlocks in admimstration 

Viewed in the light of the Governor-General’s powers 
the provisions incorporated m sub-section (2) of s 116 
of the new Act become practically illusory safeguards for 
development of Indian trade and industry A Govemor-Geneial 
may read oi be encouraged to read a simster motive 
into a legislative measure or administrative action spon- 
sored by a Ministry to advance the cause of Indian 
trade and industry and render it null and void in the discharge of 
his “ special responsibility ” On the other side also, he may be 
coerced by his Ministers mto lending his support to a discrimi- 
tory measure against British imports or British companies carrying 
on business in British India Should he refuse to listen to 
his Mmisters he might run the risk of being censured or even re- 
called, especially when the Socialists may be in power m the Umted 
Kingdom 

The Governor’s “ responsibility ” in this behalf is to 
be constiued by him as requiring him to differ from his 
Ministers in the executive sphere if in his individual judgment 
(which constitutionally means the Governor acting after Ministerial 
consultation but, if he diffeis, on his sole responsibility) their ad- 
vice would have effect of the nature which it is the purpose of Chap- 
ter in of Part V of the Act to prevent m legislation, even 
though the Mimsterial advice so tendeied to him is not in con- 
flict with any specific provision of the Act The criticisms urged 
in connection with the Governor-General’s “ responsibility ” also 
apply generally in this case 

It would not be out of place to recall here the part that the 
Instruments of instmc Instruments of Instructions have played in 
Tmo development of Colonial self-government 
Dies To give one instance, after the passing 

of the Act of 1840 uniting as it did Upper and Lower 
Canadas the new Goveinor-General was authorised through 
the Instrument to “ call to his counsels and employ in 
the public service those persons who, by their position and 
character, have obtained the general esteem of the m- 
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habitants ’ It was intended that the Goveinoi-G-eneiai 

should as a general rule act on Ministerial advice The doctrine 
enunciated in the Instiument received a set-back at the hands of 
Loid Metcalte during 1843-45, but in 1847, when Loid Elgin as- 
sumed the office of Goveinor-Geneial, he was authoilsed agam by 
Instructions to make responsible government as effective as possible 
m the ciicumstances Eoyal Instructions have, therefore, been 
acclaimed by competent authorities as a source of responsible 
goveimnent in the Colonies In a book published m 1928* aftei 
the Imperial Conference resolution of 1926 Professor Keith wrote 
The Governor is reqmred not merely to act according to law, but 
also, subject, of course, to the law, to follow the instmctions of the 
Crovm This appears in the Letters Patent constitutmg his office 
as well as his Commission,! and there can be no doubt, 

despite Ml Higginbotham’s plea to the contrary, that he is bound 
to obey his mstructions, though disobedience does not invalidate 
his actions ” 

In a letter addressed in 1887 to the Colonial Secietaiy Chief 
^ ^ , Justice Higginbotham of Victoria (refeiTed 

Arc Instructions a direct — . -itiijh t 

instigation to violate the to by Piofessoi Keith) remarked that the In- 

lllW ? 

sti notions issued to tlie Governor of his State 
weie a diiect instigation to him to violate the law He added that 
“ the ladical vice of the Governor’s Letteis Patent, Commission 
and Instructions, both public and private, appeals to me to be this 
that they studiousl}^ and persistently refuse to take note of the 
fundamental change made in the public laws of the Australian 
Colonies by the Constitution Acts of 1854-55 ”! In so fai as the 
duties, functions, and powers of the Govemoi were defined by 
statutes, the Instructions could not touch them, foi in any case of 
conflict between the piovisions of law and Instmctions the latter 
\ieie to be super '^eded to the extent of repugnancy Inasmuch as 
some of the Victoiian Instructions were repugnant to the Consti- 
tution Acts they veie to the extent of repugnancy null and void, 
and ^^o fai and peihaps no fuithei Higginbotham, C J was pei- 
fecth light in challenging the validity of the Instructions But 


■* Kcilli Rc^pOrtTiblf Gcrcrnmcnl tn the Domimms, Vol I, p 209 
! Commomrralth Letters Patent, Clause I Commission, Clause n 
+ n L Mom' Memoirt of George HtggmboUiam, p 214 
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the Tveakness of bis aigument is levealed when it is lemembeied 
that dniing 1854-55, Goveinois weie legaided as Impeiial officeis 
full}" competent to cany out the Instiiictions save in so fai as the 
Acts definitely suggested that in ceitain matters they weie le- 
quiied to act on Mimsteiial advice accoidmg to the doctiine of 
Mimstenal lesponsibility 

The contlo^clsy vliich aiosc in 1926 in connection with a 
, , New South Wales constitutional ciisis is in- 

C^rtnm pnnciplcs Inid , , r n ^ 

down bj the Colonial tciestiiig The following piiiiciples weie 

laid dovn in the inling of Mi Ameiy, the 
then Colonial Secietaiy, as icgaids the constitutional status of the 
State 


1 The Biitish Go\einmoltt did not legaid n Goveinoi, although 

appointed l)^ the King on its recommendation, ns being pio* 
peil} subject to nn^ instiuctions fiom it ns to the exeicise of 
any pou ei vested in him by law , 

2 The Biitish Government should not mteivene ili the internal 

affaus of Nev South Wales, and 

3 The Biitish Government colisideied that the particulai dispute^ 

had to be settled in New South Wales, and not in London f 

Ml Ameiy’s luling, howevei, thiows no light on the question 
as to whethei the constitutional status of the State Governors or 
the Piovmcial Lieutenant-Goveinois was analogous to that rif the 
Dominion Goveiuoi-Geneial or on the question as to whethei and 
to what extent a State Governoi oi a Piovmcial Lieutenant-Gover- 
nor possessed the light to lefuse to act on the advice of his respon- 
sible Ministers Noi was any decision taken as legards Clause VI 
of the Instiuctions which authoiised the Governoi to act inde- 
pendently of his Ministers should occasions in his judgment 
wairant it and to which serious objection was taken by Mi 
McTieman, Attorney-Geneial of Victoiia, in view of the consti- 
tutional changes in that State The resolution of 1926 leaffinned 


*The dispute arose out of the Governor b refusal to accept the advice of his 
Ministers and to make further appointments to the Upper House m addition to the 
twenty five appointments already made 

+ The ruling was given after the Byng episode m Canada but before the Imperial 
Conference Resolution of 1926, 
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in 1930 seems to have considerably altered the position,^ although 
the Statute of Westminster, 1931, does not seek to give it legal 
foim so fai as the position of the Goveinor-G-encial oi the Piovin- 
cial Lieutenant-Governoi or the State Govemoi ms-a-ins his 
MTmsteis is concerned 

It may, howevei, be asseited that tlie Instiuctions to 
them fiom the United Kingdom as to the exercise of their 
reserve powers are at best anachronism after 1931, and 
theie is visibly no attempt to uphold a contiary doctnne In 
this matter as in many others the situation m India is different, 
foi the statute gives the Governor-Geneial and the Governors 
power in the clearest possible language to oveiiide their Ministers 
and in cei*tain spheres even not to consult them In those spheres 
wheie they are leqmred to act “ in their disci etion ” or “ in 
the exercise of then individual judgment ” thear lesponsibihty is 
ultimately to the Secretaiy of State, and hence the Instruments of 
Instructions aie intended to play a laige and impoitant part m the 
development of the technique of Indian administiation They are 
not, however, intended to overiide the cleai piovisions of law 

It is no use at the piesent moment going into the past com- 
mercial policy followed in India by the 
B^ai treatment) only a (Government But there IS little doubt 

that the British community have since the 
Industrial Eevolution in England acquiied skill, organising 
capacity and initiative in industrial leadership which are lacking 
in India And if protection is required for purposes of indigenous 
development, it is required no less against British commerce than 
against foreigners Equality or similarity of tieatment ac- 
corded in British India to Indian subjects and European 
Biitish subjects in such circumstances is an appeal to the doctrine 
of the survival of the fittest — the slogan of what Piofessor Laski 
would call the “\jibeial State ” 

The liberty of contract has no meaning except m 
the context of equahty of bargaining power Equality is a 
myth save where a citizen has the wealth with which to purchase 


* Professor Keith seems to hold that the resolution does not apply to State Gover 
nors or Provincial Lieutenant Qovemors See Chapter XVL supra 
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squality The meie constitutional light to impose a customs tanff 
[Iocs not constitute fiscal autonom}^ of which it is only part It 
includes the light on the part of the competent authorities to tieat 
clifPeiently the industiies owned and managed by “nationals” fiom 
tliose owned and managed by “non-nationals,” to devise such 
measuies as the leseivation of coastal tiaffic oi inland wateiways to 
nationals and to exclude non-nationals fiom certain spheres of 
economic opeiation and to lay down teims and conditions in nation- 
al mteiest as to the mcoipoiation and legistiation of companies, 
composition of the Boards of Diiectois and emplo^unent of 
nationals in such enterjuises 

It will be lecalled that Sii William Claik, while speakmg m 
1916 as Commeice Membei of the Viceioy’s Executive Council, 
obseived apiopos of the resolution leading to the appointment of 
the Industiial Commission that “ the building up of industries 
wheie the capital, contiol and management should be in the hands 
of Indians is the special object we all have in view ” Further, 
he assuied the Impel lal Legislative Council, as it then was, that no 
measuies would be taken which would “ merely mean that the 
manufactuiei wlio now competes with you from a distance would 
tiansfei his activities to India and compete with you within your 
boundaries ” 

Theie is a vast wealth of mateiial on the subject in the leport 
of the Indian Fiscal Commission On the 
Spitar*""^ Foreign q^ggjjjon of the entry of foreign capital, mem- 
bers of that Commission agreed to differ in 
regard to certain particulais The Majority pointed out the 
vaiious advantages of foreign capital and favoured its entry into 
India without any lestiictions whatsoever They observed “ It 
IS on the whole the foreign capitalist who imports into the country 
the technical knowledge and the organisation which aie needed to 
give an impetus to industrial development It is to him that we 
must look largely and first for the introduction of new industnes 
and for instmction in the economics of mass production 
We hold, therefore, that from the economic point of view all the 
advantages which we anticipate from a policy of increased indus- 
trialisation would be accentuated by the free utilization of foreign 
capital and foreign resomces,” But they stated nevertheless that 
79 ^ 
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diffeient policy should be followed “ where Government grants 
ly thing in the natme of a monopoly oi a concession, wheie pub- 
c money is given to a company in the foim of any kind of subsidy 
L bounty oi where licence is granted to act as a public utility 
impany ” 

In such cases the Majoiity consideied it reasonable that 
the Government should insist that the 
companies should be incoipoiatcd and legis- 
teied in India with lupee capital, that theie 
lould be a leasonable piopoition of Indian directors on the boards 
nd that reasonable facilities should be offered for the traimng of 
udian apprentices * In suppoit of then recommendation they 
noted fiom a speech of Sii (then Mi ) Atul Chatterjee made on 
11 Vithaldas Thackersay’s resolution proposing that the money 
3t apart for the rehabilitation of the railways should be spent in 
ndia Sii Atul said ‘ ‘ The settled policy of the Government of 
ndia, as I think we have mentioned more than once m this 
assembly, is that no concession should be given to any firms in re- 
ard to industries in India, unless such films have rupee capital, 
nless such firms have a proportion, at any rate, of Indian directors 
nd unless such films afford facilities for Indian appi entices to be 
rained in their works This has been mentioned more than once 
nd I can only repeat the declaration ” 

The policy foimulated by the Government of India and re- 
?he Mmonty of the Pis iterated by Sii Atul Chatterjee on behalf of 
<^“™ssion recom Government was intended for application 
inncipie Under conditions of free ti ade As the Mino- 

ity Eepoit of the Fiscal Commission pointed out, the grant of 
hrect concessions by the Government was a favour which justified 
he laying down of special conditions — a point of view which the 
lovernment had long accepted It may be mentioned m this con- 
lection that in i espouse to an enqiiiiy fiom the Secretaiy-Geneial 
io the League of Nations the Secretary of State for India addiessed 
i lettei on the subject in which it was stated that the pohcj'’ of the 
3-overmnent of India was ‘ ‘not to grant concessions such as boun- 
ces to industiial concerns unless the company ^ firm oi persons pro- 


* The Piscal Commission Report, Chapter XV, p 160 
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vide facilities foi tiainmg Indian appi entices and, m the case of a 
company, unless it bas been foimed and legisteied in India, and 
bas iiipee sbaie capital and a leasonable pioportion of Indian direc- 
tois ” ^ 

But tbe iigbt to establish an industrial enterpiise be- 
hind a taiiff wall is in itself a concession, and “there 
IS leally no distinction between Goveinment granting subsidies oi 
boimties out of money collected by them by way of taxation and 
allowing an mdustiy to tax tbe people directly by means of higher 
prices lesiiltmg fiom piotective duties ’’ In eitbei case, tbe 
burden is to be boine by tbe people of India eitbei as tax-payers or 
as consumeis, and in eitbei case again industrial concerns benefit 
eitbei diiectly oi indiiectly “ If the imposition of conditions,” 
obseived the signatoiies to the note of dissent, “ is justifiable m 
tbe one case, it is justifiable in tbe otbei ”t They concluded, 
tbeiefoie, that tbe pioposals lecommended by the Majoiity of tbe 
Fiscal Commission in tbe case of diiect subsidies or bounties and 
later accepted by tbe Goveinment of India should be imposed upon 
every British or foieign company desiiing to establish an mdustry 
bebmd a taiiff wall 

Tbe Minoiity then proceeded to adduce leasons in support of 
their contention Sir Frederick Nicholson 
NicMson was quotcd as having stated bis case thus 

“ I beg to record my strong opinion that 
m tbe matter of Indian mdustiies, we are bound to consider Indian 
mterests fiistly, secondly and thirdly I mean by firstly, that 

the local products should be utilised, by secondly, that tbe indus- 
tries should be introduced and by tbiidly, that tbe profits of such 
mdustnes should remain in tbe country ’ ’ Tbe Minority thought 
that tbe safeguards in legard to sbaie capital and composition of 
tbe Board of Directors were necessary for tbe purpose of providing 
opportumties of mvestment of Indian capital and retaimng tbe in- 
dustiial piofits within tbe countiy They appiebended that if tbe 
Majoiity recommendations were accepted, it would be possible for 
companies incorporated in tbe United Kingdom and in non-Indiaii 


^ Letter No E 80, 7964 28 

•{ The Fiscal CommisBion Beport, Chapter V, Para 41 
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currencies to obtain their entiie capital in their ow countnes and 
thus to carry away the profits of manufacturing mdustiies estab- 
lished here behind a piotective wall Indian consumeis will pay 
the price but non-Indians will leap the benefit It is difiicult to 
see how the economic development of the country can be effected 
under such conditions 

Incorpoiation and legistiation in lupee capital is in- 
sisted upon foi another weighty leason The companies 

floated here and legisteied m rupee capital will be subject 
under the provisions of the Indian Companies Act to some 
measure of control and supervision by the Government of India, 
and thus the mteiests of the consumeis aie likely to be safeguarded 
The Government of India have not accepted the views express- 
ed by the Mmoiity but have laid down cei- 
couditions in accordance with the 
recommendations of the Majoiity report 
to be satisfied by any company leceivmg diiect aid from 
the Goveinment oi woiking undei a licence Undei s 5 
of the Steel Industiy Protection Act, 1924, foi example, 
it 18 enacted that the compames concerned should be regis- 
tered under the Indian Companies Act in rupee capital, 
that a reasonable proportion of the directois should be Indians and 
that facilities for the training of Indian apprentices should bn 
provided Again when the Indian Radio Telegiaph Company ob- 
tained a licence, one of the teims of the agi cement between the 
Goveinment and the company was that sixty per cent of the nev- 
capital should be reserved for Indians Purthei , in the matter of 

subsidy to cml aviation the Government adopted the pimci- 
ple that the majoi part of shaie capital of the company leceiving 
the grant should be leseived foi Indians and that the majoiity of 
the directois also should be Indians 

India is a gi owing countiy Theie aie possibilities of eco- 
nomic development on a vast scale What 
in^an ^ expects and demands is that her Govein- 

ments and legislatures must have the un- 
fetteied light to adopt measures foi the pui-poses of her indus- 
trial development They must have, in othei words, power, 
as the case may be, (1) to tax foreign oi British im- 
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]3orls not only foi icvemie but- also foi piotectivc pur- 
po‘^o‘>, ( 2 ) within llic conntr)^ itself to subsidise a purely indi- 
genous industiy and to impose conditions to be satisfied by any 
foicign 01 Biitish company before it can stait business here behind 
a taiifT A\all or earn a title to State help in the foim of subsidy or 
bounty, and ( 3 ) to encouiage Indian manufactuieis by a libeial 
and, if necessan, gcneious puiehase jinhcy, ic , the vaiioiis 
Depaitments of the Govcinmcnt at the Ccntie oi m the Provinces 
should ha^e the right, in icgard to the jiurchase of then mateiials, 
to accept Indian tcndeis even at a Inghei puce m piefeience to 
non-Indian tendeis 

About tuent\ \eais ago Loid Sclborne and Ins Committee 
suggested that it would bo wiong to let India 
ComciUior* foci that hei fiscal policy was dictated in 

Biitish inteiests by Whitehall^ In ac- 
(01 dance uith tliat suggestion sometlnng like a Fiscal Autonomy 
Convention lias been establislied in this countiy which stipulates 
that if the Goveinmcnt of India and the Central Legis- 
latuie aic in agieement uitli legaid to cei tain fiscal policy, 
that should be the pollc^ of the Government It may be 

noted that a scries of jiiotective measuies have been taken in ac- 
coi dance with this Convention since the Montagu- Chelmsford 
Constitution was put into opciation The Convention, howevei, 
has caused some misundeistanding in Iniha It has often been 
suggested that India’s fiscal autonomy undei the Convention is 
complete, that is to say, she is competent in law to exercise her 
free will m fiscal matteis It is not a coirect statement of the 
position 

The Selborne Committee, foi example, made it clear 
that power in this behalf could not be conferied upon 

* “ Nothing IS more likely to endanger the good relations between India and 
Groat Britain than a behef that India’s fiscal policy is dictated from Whitehall m the 
interests of the trade of Great Britain That such a behef exists at the moment there 
can be no doubt That there ought to be no room for it in the future is equally clear 

Whatever be the right fiscal policy for India, for the needs of her consumers as well 
as for her manufacturers, it is quite cleai that she should have the same liberty to consi 
der her interests as Great Bntam, Australia, New Zealand, Canada and South Africa 
In the opimon of the Committee, therefore, the Secretary of State should as far as possible 
avoid interference on the subject when the Gover nm ent of India and its legislature are m 
agreement " (Para 33 of the J P C Eeport on the Government of India Bill, 1918) 
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the Goveinment of India statute “ without limiting the ulti- 
mate powei of Paihament to contiol the administiation of India 
and witliout limiting the jiowei of veto which vests in the Giowii 
It could be assuied, tliey said, onlj^ by acknowledgment 
of a Convention But the Convention again, m the opi- 
nion of the Committee, must not affect the inteinational 
obligations of the Empiie oi any fiscal an angements within 
the Empne to which the Biitish Goveinment weie a 
paity The Convention fuithei piesupposes agi cement be- 
tween the Goveinment of India and the Indian legislature as a 
condition piecedent to any effective action on a fiscal issue, and 
m the absence of that necessaiy agieement the will of the Govei- 
noi-Geneial and his Goveinment shall by lau' pievail even 
against a cleai and decisive veidict of the appiopriate 
legislatuie All that was seemed was that the Secietaiy of State 
as a geneial lule would not inteifeie with any action of the Govern- 
ment of India taken in agieement mth the Indian legislatme 
The limitations involved should be taken note of in fairness to His 
Majesty’s Goveinment m examining the piovisions incoi’poiated 
in the Government of India Act, 1935, lead witb the Instalments 
of Insti notions 

Theie is no leason why India sliould begin hei caieei of 
„ , self-government mth legal and constitutional 

Conditions as to citizen ° n , , c i i i 

ship, settlement, immi- limitations tlic like of wliicli has nevci been 

thought of m the case of any self-governing 
Dominion The Governments and legislatuies m India should 
not be fetteied by any statutoiy undei taking guaranteeing to all 
classes of European British subjects the lights to which natmal- 
born Indians aie entitled Like the Dominions India should 
have the light to determine and regulate her own law of nationality 
subject generally, if at all necessary, to the provisions of the 
Impel lal Act of 1914, and to lay down and enfoice conditions of 
immigration and settlement If the conditions as to nationality 
and immigiation, which might be laid down by the appropriate 
Indian authorities, are fulfilled by any British subject of non- 
Indian domicile oi foieigmei, he should be automatically admitted 


«• Para 33 of the Ileport 
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to all ilu' n^Iils .111(1 ])iim 1 c;I('s of “liidimi ciiizensliip ’ Tn sncli a 
ca^^c he will have to iindeilake ihc coi lesponding obligations also 

IMioso who aie not n.iliii.il-hoin eitizens of the coiintiy ought 
to give conMiicing jiioof ol then abiding inteiest in the w'elfaie 
of then land of adojition, and that pi oof can be given only wdien 
they satisfy ceitain tests m u’^gaid to icsidenee, domicile oi settle- 
ment In this view of the case it is ditliciilt to suppoit tlic conten- 
tion that Biitish subjects domiciled and habitnalb icsident in the 
United Kingdom and h.ning had then business hcadqiiai tei s in 
London oi ('Isewhcu' should he .illowed to enjov fully and ficcly the 
lights and jiinilcges of “ Indian eiti/enship 

Tins bungs us to the jiiohlcm ol the employment of foieign 
capital foi indiistiial piiijioscs The cntiy of foieign capital into 
this count] \ ma\ he a bh'ssinii in disonis(>, oi it may be a necessai’^^ 
evil, 01 it mav be an unmixcd evil Whatevei it is, it is the 
appiopiiale Indian aiithoiities wdiich must have the final 
say in the niattei,' ,iiid the juoMsions against desciimi- 
nation in the new Act aic hound to affect pi ejudicially India’s 
inteiests in tiade and indiistiy But wdien w'e have said 
all this W'e must also admit that some compiomise, con- 
sistent with the county’s industiial icqiiiiements, is necessan' to 
conciliate sobci Biitish opinion and to safcgiiaid the legitimate in- 
teiests of the Biitish commcicial community Such a compio- 
mise, how'evei, docs not seem to be feasible so fai as tlie Euiopean 
Biitish subjects, not ah each engaged in this coiintiy in law'ful 
industrial pui suits, aie conceined Those Euiopean Biitish sub- 
jects, wdio have law'fully and by legitimate means acquired lights 
heie, ought to be given by agi cement on a lecipiocal basis a fan 
and square deal, legaid being had to the pimcijiles of economic 
science and the best inteiests of the countiy’s mdustiial develop- 
ment 

* In the course of a statement made in Bombay on their arrival on the 9th 
January, 1933, from London, Sir Tej Bahadur Sapru and Mr Jayakar observed “ We 
strongly hold the view that whereas discrimination m commercial legislation on 
purely racial grounds is to be avoided, complete freedom onghti to be left in the hands of 
the Federal and Provincial Governments of the future to mitiate, support, maintain and 
subsidise industries (briefly described as the key industries and infant industnes) and that 
the Governments should likewise have wide powers to check and control unfmr competi 
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The coasting trade of India may be cited as an instance 
As stated in the i esohitions of the Bn- 
])oiin] Economic Confcicncc of 1923, it M'as 
tile established piactice in the Bmpiie to 
make no disciimination betAveen ocean-going ships of the Com- 
monwealth using tlie poits of its different paits, and as a matter 
of fact all Biitish ocean-going ships weie treated alike m all parts 
of the Commonwealth Such umfoimity of tieatment ivas regard- 
ed as an asset of considerable importance, at the same time a desire 
was expiessed foi local dcA'elopment 

A solution of this complicated pioblem was attempted 
in the Eepoit of the Confeiencc on the Opciation of 
Dominion Legislation and Meichant Shipping Legislation, 
1929 It was lecognised that “ nndei the ucav position, 
each pait of the Commonu'ealth will have full powei to 
deal with its own coasting tiade ” That gcneial statement is, 
howevei, qualified by a ridei that " the Governments of the several 
parts of the Commonwealth might agree, foi a limited numbei of 
yeais, to continue the present position, under which ships of any 
part of the Commonwealth aie free to engage m the coasting trade 
of any other pait 

To avoid conflicts of shipping laws in the Bmpiie a 
formula was sought to be evolved by 
A^eeme^S agreement known as the Biitish Common- 

wealth Merchant Shipping Agieement of 
Decembei 10, 1931 t Bait IV of the agieement is impoitant so fai 
as its effect on inter-Imperial relations is concerned It guaran- 
tees equal treatment in the Commonwealth to all ships 
registered in any of its parts It is laid down, foi instance, that 
each part of the British Commonwealth agrees to grant access to 
its ports to all ships registered in the Biitish Commonwealth on 
equal terms and undertakes that no laws or regulations relating to 
sea-going ships at any time in foice m that part, shall apply moie 
favouiably to ships registered in that part, or to the ships of any 


=•= Para 100 (b) 

\ ParhamentaTy Debates, CCLX, 289, Keith Speeches and Documents on the 
BnttsU DotmntonB, pp 223-30 
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foreign country, than they apply to any ship registered m any 
othei pait of the Commonwealth * 

But this general principle does not apply to regula- 
tions as to the coasting tiade, sea fisheries oi the fishing 
industries, noi is it intended to pi event the levy of cus- 
toms duties on ships bmlt outside that part or the grant of 
financial assistance to ships legistered in that part t It may be 
mentioned that by an Act of 1929 the Domimon of Canada has 
talcen power to lestrict its fisheries to British ships registeied in 
Canada and owned by Canadians, t e , British subjects of Canadian 
domicile, oi bodies incorpoiated theiein The Canadian legislation 
as also the piovisions of Art 12 of the Agieement show that dis- 
ci imination in legard to coastal shipping and sea-fisheries as 
between a Biitish subject qm Biitish subject is peimitted on 
giounds of domicile oi nationality 

The next impoitant point in the Agieement from the point of 
view of Imperial unity is the effort to secure 
Bnt?sh^Thip^r*^ British shipping shall be entered on a 

general registry It is provided that no part 
of the Commonwealth shall register a ship so as to give it the 
status of ‘ ‘ British Ship ’ ’ unless it is owned wholly by (1) persons 
lecogmsed by law throughout the British Commonwealth of 
Nations as having the status of natural-born British subjects, (2) 
persons naturalised in pursuance of the law of some part of the 
British Commonwealth, (3) persons made denizens by letters of 
denization, or (4) bodies corporate established under and sub- 
ject to the law of some part of the British Commonwealth and 
having then principal place of business within the British Com- 
monwealth :j; Vessels owned and registered in accordance with 
the piovisions of this article enjoy a common status, and it has 
been pioposed to maintain a Central Eegistry in London where 
particulars of all registered ships shall be kept and periodically 
communicated to each part of the Commonwealth The laws, re- 
gulations, forms and pioceduie relating to such matters as regis- 
tration, certificate of legistry, measurement of ship and tonnage, 

* Art 10 
t Arts 11 & la 
TArt S 

80 
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trust and equitable rights, etc , shall be substantially the same 
throughout the Commonwealth and, so fai as possible, be based on 
Part I of the Meichant Shipping Act, 1894 * 

Each pait of the Commonwealth shall determine the 
national flag to be borne by registeied vessels and prohi- 
bit undei penalty (a) the use by such vessels of any 
national colours other than those detei mined for those ships and 
(b) the hoisting on boaid any such ships without due waiiant of 
coloms piopei to a man-of-wai The Agreement does not 

restiict the light of any Signatorj'- Government to give prefeien- 
tial tieatment to its own shipping as such except m those 
matteis specified m the Agreement and lefeiied to above but seeks 
to piohibit jrrefeiential tieatment to foieign shipping to the pie- 
judice of Biitish shipping It is doubtful if in actual piactice this 
stipulation will opeiate, foi those of the Dominions which aie 
laige expoiteis and aie in need of markets thioiighout the world 
cannot afford to piovoke letaliation by subjecting foreign shippmg 
to restrictions which may not he imposed on British shippmg 
according to law and m terms of the Agieement They may be 
moved, on the other hand, to grant in certain cases to foreign ship- 
ping concessions which aie withheld from British shipping regis- 
tered outside their teriitory 

The Agieement, it should be borne in mind, imposes 
no legal obligations on the Signatory 
Governments If the Legislature of any 
such Guvemment refuses to accept the 
proposals embodied therein, the Government of that part cannot 
be held to have failed to implement the Agreement Under the 
Statute of Westminster the Dominions are free to legislate re- 
garding any and every ship which trades to their shores and so 
physically comes within their jurisdiction As Professor Keith 
observes t “ Any piinciples adopted are now a matter resting 
on their mils alone, and this marks the most important extension 
of power under the Statute ” It follows, therefore, that the Domi- 
nions are not legally bound to accord to British ships locally regis- 
tered and those registered in some other part or parts of the 

•Art 8 

f Keith The ConeMuttonaJ Law of the BriUsh Domimowt, p 81 
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Empiic, equal tieatineut The moial obligation involved in the 
Agieement, howevei, lemains so fai as the Signatory G-oveinments 
aie concerned 

Piofessoi Keith maintains that mdisciimmate action in 
exeicise of the powei confeiied upon the Domimons by 
the Statute may piove fatal to the welfaie of Biitish 
shipping in whatevei pait of the Empiie it may be regis- 
teied Canada, it is pointed out, has already suggested that any 
deviations fiom the existing law should be made aftei joint con- 
sultation with, and witli the full appioval of, the Commonwealth 
Some sort of Impel lal contiol is still unavoidable under the existmg 
aiiangements because the enfoicement of the relevant Act is earned 
out by Biitish Consuls and Naval Courts on whom Domimon legis- 
lation cannot impose duties But it is implicit in the Statute of 
Westminstei that the Dominions aie entitled to alter the existmg 
airangements in so fai as they affect them and thus oust the juris- 
dictions of British Consuls and Naval Courts 

The question as to whether India should accept the Agreement 
or not should, in our considered judgment, be 
Son ^ ^6 decided by the Government of the 

countiy lesponsible to the people or the 
Indian legislatuie, as the case may be, wheie public opinion is 
likely to be bettei lepiesented than at present The piesent 
practice of a bmeauciatic Cential Government, which is 
moie 01 less undei the control of Whitehall, of nominating 
delegations to considei International Agieements on India’s behalf 
IS justly looked upon with suspicion hy considei able sections of 
public opinion And any Agieement endorsed by such a delegation 
IS likely to give use to opposition which otherwise may not be 
offeied In the mteiests of India and of the Commonwealth alike 
the final decision m the matter should be defeiied till after the new 
Constitution begins to function at the Centie But it may be 
stated as a general principle and as a general principle only that if 
the Indian legislatuie decides to leseiwe the country’s coasting 
trade to Indian “nationals” and ships owned and managed by the 
latter, it ought to give adequate notice to the existmg interests 
ana provide compensation to them, if any loss is involved This 
general principle ought to hold good and to be stiictly followed in 
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all other commeicial and industiial concerns oi undeitakings or m 
legaid to measuies for the extinguishment oi modification of lights 
in land * 

It IS, however, extiemely unfortunate that the princi- 
ples underlying the Merchant Shipping 
Agreement should have been deliberate- 
ly negated in the India Act of 1935 f 
As Professor Keith suggests, the Dominions have now practi- 
cally the unfettered liberty to control then shipping laws even to 
the detriment of the interests of British shipping, although it does 
not mean that that power has been taken to injure British in- 
teiests The present India Act renders the Indian legislatmes 
absolutely powerless in this lespect Theie is hardly any room for 
intervention in India in Biitish shipping registeied in the United 
Kingdom even if such inteivention may be necessary for the pur- 
poses of national development except only when it is definitely 
proved that Indian ships are subjected to disci iminator)'' tieatment 
in the Umted Kingdom 

The recipiocity contemplated in the relevant section is 
meaningless from Indian standpoint, for it is mconceivable 
that Indian Shipping Companies, which cannot can 7 on 
business on Indian waters on account of unfaii competi- 
tion, would fare bettei in the Umted Kingdom than within 
the country There can be no recipiocity between un- 

* Legislation enacted by a competent legislature cannot be impugned on the 
ground that “ adequate ” compensation has not been provided It may/ be urged that the 
questiou as to whether the provision for comiienBation is “ adequate ' or not is a matter 
for tlie legislature to decide and not for the court to inquire mto {Chicago Batltoay Co 
V Chicago, 166 U S 266) That point, houover, does not nccessanly anse m India in 
Mcw of the enormous powers lested in the Governor General oi the Governor acting m 
his discretion There is no provision for compensation in the present India Act (s 296) 
except when there is compulsory acquisition for public purposes of any land, or any com 
mercinl or mdustnal undertaking, or any interest in, or m any company owing, any 
commercial or industrial undertaking In such n case the amount of the compensation for 
the property acquired must be fixed or the principles on which, and the manner in which 
the amount of compensation is to be determined, must bo specified by the law No Bill 
or amendment makmg proviBion for the transference to pubho ownership of any land or 
for the extmguishment or modification of rights therein, including rights or pnvileges m 
land revenue, shall be introduced or moved m any Chamber of the Legislatures without 
the previous sanction of the Governor General or the Governor, acting m his discretion, 
os the case may be 

t B U6 
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equals AVlinl is (Icmnndcd in India is Uiai slio Rliould 
lia\G HI law powci to dovclo]) lici losoiiiccs so tlial thoio 
inaN come a time wlicn slic w'lll be m a ]iosiiioii to ica]) to the 
fullest exlent the fiiiits of a scliemc of iccipioeity She Avnuts 
powei to ])iomote liei iiiteiests and not to injiiie BntiBh or 
other intciests Noi is tlieic aiiA^ leason to apjiielicnd that the 
powci, if seemed, w'lll he cxciciscd in oidei mainly to Huhject 
jhitish shipping to a kind of disci iininatoiy ticatmont ivliioh in 
noithei neccssaiy noi fan This and othei jiiovisioiis of the Act 
icgaiding discimnnation wall IcaAo practically nothing of wdiat ia 
called fiscal autonomy and assign to India a jiosition of undouhtccl 
subordination in tlie Bntish Bmpiic 

While on the subject of disci imination it is necessary to cab 
„ , , attention to the piovisions of bh. 207 

Rcslndion'? on infer x i a 

rroMnmi tmdc proinbit aiid 298 of the picscnt India Act winch deal 

icspectivch AA'Jth the prohibition of certain 
icstiictions on internal trade and giiaianlccs against diHability by 
icasoii onh of lace, loligion, etc The object of s 297 is to treat 
the Avhole of British India as one economic unit and to forbid in- 
teinal tiade haiiieis Ba paiagiaph (a) ol hub-BCction (}) 
PioAincial authorities, legislative or executive,^ are debarred 
from taking adAantage of the entry in List 11 of the Seventh 
Schedule such, foi instance, as items 27 and 20, for the purpose of 
checking the free moAenient of goods oi commodities Avithin the 
counti} It Avas, hoAvcA-ei, suggested in the courrc of Parlia- 
mentary debates! that the section left a Province free to deal Avith 
sucli questions as the adulteration of toodstutfs and other gCKidr. 
(item 30) and duties of excise on alcoholic liquoi-> toi human con- 
sumption and certain other goods manufactured or produc/jd in the 
Province (item 40); but the impo-ition of an excise rnu-t not be 
consti ucd a<^ the grant of power to tax at a Jiigher rate -arnilar good . 
pi oduced or manufactured el'^ev.here in India A Pro'inoe i-. com- 
petent to impo=e countervailing dutie- on -uch good-, but only at 
the same or lov:er rates. A companion may be made iWAoeen 


^ Subject ■‘o tie rrcvi£cns of trs tie s.-rfi-'r.'” 

to tie natteis — iti respKt to — Hsh ti-e of t-ie 

to mate la~s [£ ^ ^2)1 
I YoL SCO, CoL 1405 


of e5.oi Prorfioe 
Prosiao^ ht.' 
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these piovisions and those of a similar character in the British 
Noith America Act,’'' and tlic Commonwealth of Aiistiaha Act t 
It will be seen that the disability in this lespect does not extend to 
the Indian States, the reason being, first, that unlike the Bntish 
Indian Provinces tlie States retain then internal sovereignty except 


in so far as they accede by Instruments to the Federation, and, 
secondly, that the entry in the Provincial List of the Seventh 
Schedule is not applicable to them 

The section extends not only to goods produced or manufac- 

Tto proicohon to sooio impoited 

gooSB produced in foreign mto the countiy fiom abioad It means 

that as soon as tire goods have crossed the 
“ customs frontiers ” which is a Federal matter, | they are not to 
be subjected to any Provincial restraints of a discriminating 
character There can be no disci imiuation by legislation or ad- 
ministrative action m a Province between goods produced vnthin 
the Province and similai goods imported from abioad or between 
imported Bntish goods and imported foreign goods 

The section has been intei^rieted as removing a loop- 
hole in Chapter III of Part V of the Act which, if it 
were left open, might have been used m a province for 
the purpose of discnminating against British trade and would thus 
have affected the operation to some extent of the Chapter in ques- 
tion The effect of paragraph (a) is direct while that of paragraph 
(b) IS indirect The section is, theiefoie, designed to prevent dis- 
crimination of either type, and a tax, cess, toll or due will be in- 
valid and beyond jurisdiction if in its effect it is disciimmatoiy as 
between goods of different localities without directly affecting the 
pui poses of paragraph (a) of the section Unlike m Austiaha§ the 


* 8 121 “ All Articles of the Growth, Produce, or Manufacture of any one of the 

Provinces shall, from and after the Union, be admitted free into each of the other Pro- 
vinces ” 

f B 92 On the imposition of uniform duties of customs, trade, commerce, and 
intercourse among the States, whether by means of internal carnage or ocean navigation, 
shall be absolutely free ” 

+ Item 19 in List I of the Seventh Schedule 

§ B 61 (u) of the Commonwealth Act Read The Annotated GansUtution of the 
Australian Commonwealth by Qmck and Garran, pp 649 666 
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Gentle in British India is not specifically debaiied from disciimi- 
nating between the Provinces in the matter of taxation 

S 298j which in part is a lepioduction of the provisions 
Penal nchon against of the Chartei Act of 1833,* and of the 

Goyernment of India Act of 1915, t is more 
I’lted or less a statutoiy declaiation of some Punda- 

mental Bights Like the pieceding section it has also a close 
affinity in foim, phraseology and content to certain provisions of 
Chaptei m of Pait V But its scope extends to the protection 
of the lights of His Majesty’s subjects of Indimi domwileX in legard 
to eligibility foi office undei the Ciown in India or acquiring, 
holding 01 disposing of pioperty, oi cai lying on any occupation, 
tiade, business or profession in Biitish India No such subjects 
shall be debaired fiom these lights on giounds only of leligion, 
place of hiith, descent, coloiii oi any of them 

It ‘follows that no Piovince is competent either by 
legislation oi admimstiative rules to cieate a “ Piovincial domi- 
cile ” and make it the basis of leseiving offices in the service of 
the Clown foi “ Provmcials ” in any Province oi excluding 
His Majesty’s subjects domiciled in India in regard to 
matters set out in the section and only on the grounds or any of 
them theiein mentioned § It is not open to a Province, that is to 
cieate a sort of local citizenship by means of domicile rules andlhus 
deprive His Majestv’s subjects, domiciled in India but not 
admitted on some ground or other to such citizenship of the rights 
guaranteed to them by oi undei the section || But differential 
tieatment must be distinguished from a definite bar, and while the 


* 8 87 
•f s 96 

t Note the difference in phraseology between s 298 and the relevant sections in 
Chapter m of Part V The scope of s 298 is wider so that exclusion is not permitted 
against His Majesty’s subjects domiciled m any part of India, whether British or non 
British Chapter IH of Part V, on the other hand, restricts unmnnities or privileges only 
to His Majesty’s subjects domiciled m British India so that the United Kingdom may 
discrimmate agamst His Majesty’s subjects domiciled, say, m an Indian State without 
any breach of the reciprocity clauses of the Chapter 

§ Bead the Congress Working Committee’s resolution on the Bengali-Behan dispute 
adopted m January, 1959 

II This view was expressed for the first time by the author m a senes of articles 
Tn HindusOian Standard (Calcutta) and later on endorsed by such a distinguished Indian 
jurist as Mr P E Das ,, 


V 
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RcctlOB piolii])its tlic laiici, li docs not sggjb to Lit tlic 
foiiacr. Noi is it within its iiglits to frustiatc the pin - 
pose of the section by seeking to stop, icgiilatc or con- 
tio] tile cntiy into its jnnsdiction of His Majesty’s sub- 
jects, foi migiation within India fiom oi into a Governor’s 
Province or a Chief Coinmissionei’s Piovince is a Pcdeial subject'^ 
and not tlie concern of the Piovinccs 

In a Pedeiation thcie ma^'^ be classification of citizens with 
icference both to the centic and its constituent units as 
in U S A.t and also paitially in Austiaha,| hut the 
piesent India Act appeals to piohihit it except in icspect 
of “ lesidential ” qualifications foi fiaiichiso and member- 
ship of the legislatuies ^ It has been held in a senes of 
USA judicial decisions that s 2 of Ait TA^ like s ] of the 
Fouiteenth Amendment, seeks to place the citizens of each State 
on a footing of equality with citizens of othei States amHpiohibit 
discriminatory tieatment against the citizens of one State by 
anotliei State |1 The “ piivilege and immunity ” clause is not, 
howevei, to be constiiied as controlling the powei of the States ovci 
the lights of then citizens A^Hiat it does is to piovide that what- 
evei the rights accoided by a State to its citizens and whatevei the 
lestiictions imposed on their exercise, “ the same, neither more 
noi less, shall be the measuie of the rights of citizens of other 
States within its jurisdiction ”11 But in McCready v 
it was held that ” a State may grant to its own citizens the ex- 
clusive privilege of using the lands covered by watei on its borders 
for the purpose of maintaining oyster-beds, and may unth penalties 
piohibit such use by citizens of other States ” A light of fishery, 
it was maintained, was a propiietaiy light, and not a mere pim- 
lege or immunity of citizenship, it was not hit by the ” pimlege 
and immunity ” clause or by the Fouiteenth Amendment Doubt 
has been expressed, quite piopeily, as to the applicability of tins 

Item 60 in List I of the Seventh Schedule 
f B Q of Art rV and s 1 of the Fourteenth Amendment of the USA Constihition 
t Kerr The Law of the Australian Constitution, p 68 , s 117 of the Commonwealth 
Act 

§ First, Fifth and Sixth Schedules to the Act 
{| United States v Harm, 106 U 8 629 
^ Slaughter House Gases, 16 Wall 86 
>^94 f.B. 89L 
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doctrine imdei s 117 of the Commonwealth Act * * * § It appears to 
us to be clear also that the USA doctrine refeiied to above can- 
not be relied upon in interpreting s 298 of the India Act of 1935. 

But that section is apparently no safeguard against penal 
action to which “ coi’porations ” may be subjected by 
a Piovince,t foi' a ” corpoiation ” is not a “ citizen,” or ” His 
Majesty’s subject ” within the meaning of the section It does 
not seem to debai a Piovmce fiom disci iminating, subject to the 
othei provisions of the Act, between its own ” coipoiations and 
those constituted by oi undei the laws of anothei Piovmce or of the 
Pedeiation § A point of construction will, however, arise in 
actual opeiation of any penal action agamst a Provincial 
‘ ‘ corporation ’ ’ that anothei Province may deem fit to take A 
Piovmcial ” coi-poiation ” must have its ” objects ” confined 
within its borders so that discrimination against it is not a practi- 
cal pioposition unless discrimination against its ” goods ” is held 
to be discrimmation against the ‘ ‘ corporation ’ ’ itself But the 
provisions of s 297 prohibit discriminatory treatment by one 
Province to the prejudice of ” goods” from another, and here 
again the applicability of the doctrine asserted in the United States 
decisions to India is seriously in doubt 

Paragraphs (a) and (b) of sub-section (2) of s 298 are, 
however, savmgs for such Acts as the Punj’ab 
Savings Land Alienation Act and a similar measure 

in the Bundelkund area in the United Pro- 
vinces and certain personal laws or customs which may be held to 
attach to the members of a commumty some right, privilege or 
disability in respect of matters enumerated in sub-section (1) of 
the section What is contemplated in paragraph (b) is a certain 
customary law in the Punjab as to pre-emption which gives the 
residents of a village the right to be the first buyers of the land, 
if it IS to be sold || 

* Quick and Garran The Annotated Constitution of the Australian Commonwealth, 

p 961 

\ Read the deciBions in Paul v Virginia, 8 Wall 168 and Ducat v Chicago, 10 
Wall 410 

t See Item No 33 in List II of the Seventh Schedule 

§ See Item No 33 m List I of the Seventh Schedule 

II Parliamentary Debates, April, 1935 

81 
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Much has been said and written regarding differential 

The principle of diBcn- treatment accorded to aliens by different 

ruination against aliens countries of the woild Laws and practices 

recognieed r i i ^ 

nave been quoted in support fiom the econo- 
mic history of the Umted States, France, Geimany, Italy, 
Denmark, Roumania, Greece and Mexico, showing that 
the Government of each of those countiies have reseiwed for 
their own citizens certain lights and piivileges which for one reason 
or another are not extended to aliens * The Merchant Shipping 
Agieement has already been cited as defimte proof that the British 

* U S A The coaafang trade is reserved for the National Flag It is absolutely 

reserved The right to the coasting trade is not in any case extended to 

other flags 

Prance The national coasting trade is reserved for the French Flag by Art 4 of 
the Peoree of September 21, 1793 

Germany The right to load goods in a German seaport and transport them tb 
another German seaport -with a view to unloading them in the latter (coastal 
goods trade) is exclusively reserved to German ships Brazil, Denmark, 
Norway and the Netherlands are at present anthmiBed by decree to engage 
in Germany’s coasting trade 

Italy The exercise of the coasting trade along the shores of Italy and the maritime 
service of the ports, roadsteads and beaches of the country are reserved for 
the National Flag except as otherwise laid down in special treaties or con 
ventions The reservation of the coasting trade for the National Flag is not, 
therefore, absolute 

Denmark Under the provisions contamed in the ordmances of September 1, 1819 
and September 6, 1820, the transport of goods between Damsh ports by 
vessels the tonnage of which does not exceed 15 Conimercelaester (a tonnage 
correspondmg to 30 net register tons) is reserved for vessels owned by Damsh 
subjects Under the law of Apnl 14, 1865, the Danish Government was 
authorised on condition of reciprocity to grant the nght to engage in the 
coasting trade to vessels, whatever be their tonnage, whose home jiort is situated 
m a country entitled to preferential treatment in its commercial relations wtih 
Denmark, provided thatl the foreign vessels in question comply with the 
general regulations in force with regard to the exercise of the coastmg trade 
in Denmark 

Ronmania The maritime coasting trade is reserved for the National Flag Neverthe- 
less, special authorisations may be granted m oertam clearly defined cases 
This reservation is not estabbshed by law, but by usage, and it is expressly 
stipulated in commercial treaties concluded by Eoumama 

Greece Under the Eoyal Decree of 1863, concerning commercial navigation, which 
has force of law, except m cases where, on condition of reciprocity, conventions 
signed by Greece provide otherwise, vessels hying the National Flag have the 
exclusive nghts to carry native products from one port of the country to 
another Furthermore, under the clause of Article 9 of the Btatuta on the 
international regime of maritime ports (Geneva, December 9, 1923), auBions- 
ing her to do so, Greece has reserved the coastmg trade for tho National 
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Empire does not permit a foreigner to be a piopiietor in part or in 
whole of a Bntish ship and leserves certain rights m regard to 
Biitish ships for natural-boin and naturalised Bntish subjects only 
01 foi corpoiations which are subject to the laws of some pait of 
the Commonwealth * 

But such an analogy, though quite useful, raises a 
somewhat different issue, foi European British subjects, 
whichevei part of the Commonwealth they may come from, 
aie not yet legarded as non-nationals in the sense that 
the Germans oi the Eienchmen are non-nationals in this 
country The foimei are Bntish subjects in all parts of 
the Empire and as such cany with them, wheiever they 
go, a common status, though not everywhere equal rights 
and pnvileges The inteipietation, therefore, sought to be 
put on the existing law of “ citizenship ” m India by Sir Han 
Singh Goui t does not seem to be accurate Eeference to the Bntish 
Nationality and Status of Aliens Act, 1914, and the Indian Act 
(No VH) of 1926, will make the position clear In fact and in law 
membeis of the Bntish commumty are at present citizens of this 
countiy and are not required to take out “ naturalisation ” papers 


Flag in the Treaties of commerce and navigation ■which she has concluded m 
recent years 

Me-^ico According to Article 99 of the Customs law, ITencan vessels only have 
the right to engage m the coasting trade except in cases in which, m the 
mterest of the public welfare, the commumcations department grants special 
permit to a foreign vessel to engage in sucn trade. The coasting trade, 
therefore, is not absolutelv reserved for the Flag 

(The League of Nations OfiScial Number C 1^5 ZL 75, TUI Addendum sub 
mitted to the League Council and circnlated among the memherH of the 
League ) 


* ss 437 and 43-3 of the Merchant SLmrmg Act, 1&91, as amended 
B 441 of the Merchant Shippmg Act, 1604, and s 7 c5 -he Merchant Shippmg Act, 
contam special provisions regarding the marking cf drch and load lines, in ths 
ships engaged m the coastmg trade The Merchnm Fh^mn Act of 1804, as armnie- 
thc ilerchant Shipping Act, 1*X)G, presc-ihrs mo* fs'^mn steamships can— mr jcrsrr- 
between places m the United Kmgdom mur^ crnm y certain reomremen:^ ' 
327 of the Customs Consolidation .kc^ 25'; jn-- ceifain pcr-ers ' 

pnvileges of foreign ships and to inpcse andnmnal dnhes on those ~ — 
carried in them where the Countrer cr-esn.ee dmmmina'e ao-ains- ~ 

Indian Coasting Trade Ac* of 1520 a-* T, Indian coas^mn 
throim open to all comers 

I Sec p f»S2 tujrc 


-Q i 
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In dealing with them India cannot be presumed to be dealing with 
aliens as is contemplated in the laws and customs of certain coun- 
tiica which aic mentioned above 

The Biitish Empiie is mteinationally a unit by it- 
=;clf undei the Ciown, and we have, theicfoie, for the 
purposes of illustiation, to seek foi instances of diffeiential 
tieatment between diffeient classes of Biitish subjects within the 
Bmpne And we have show by leference to laws and practices 
prevalent m the Empiie that disci imination as between different 
classes of British subjects in trade and commerce and also in politi- 
cal rights not only exists within the Empire but has been definitely 
protected by law 

European BuUsh Subjects m Criminal Law 

European British subjects^ as well as to a lesser degree other 
_ ^ , Europeans and Americans t had origi- 

Thc nature of pnvilogoB ^ 

enjoyed by Europeane nally occupicd a privileged position in 

India in ciimmal law vis-a-vis Indian 
British subjects The law was considerably altered in 1923 
and as a result the privileges enjoyed by Europeans and 
Americans have been extended to Indian British subjects But 
yet the status of equality between European British sub- 
jects or other Emopeans or Americans on the one hand 
and Indian British subjects on the other hand has not 
been reached Before 1923, the former enjoyed pnvileges 
18 respect of (1) the judges and magistrates competent 
to try Europeans or Americans, (2) the sentences which such 
judges and magistrates were entitled to pass, (3) the right of trial 
by mixed jury and vsuth mixed assessors and (4) appeal. The pro- 

* " European Bntish subject,’ for the purposes of cnmmal proceedings, means 
(i) any subject of His Majesty of European descent in the male line bom, naturalised or 
domiciled m the Bn+usb Islands or any Colony, or (u) any subject of His Majesty who is 
the child or grand-ohild of any such person by legitimate descent [s 4 (I) (i) of the Onmmal 
Procedure Code] This defimtion is not affected by the meanings assigned in the First, 
Fifth and Sixth Schedules to the Government of India Act, 1985, to iuch expressions as 
’ Europeans " and ‘ Anglo Indians ” Some An^o-Indians " m terms of the present 
Gnvemment of India Act may, therefore, be treated as “ European British subjects " 
under the Code of Criminal Procedure 

I Compare the provisions of sab section (1) of s 276 the Cmnmal Procedure Code 
•with tiipse of sub section (2) 
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.IS W()()(hon(' jKiinU oul/ ^\(*l(' iniciKlcd lo seciiK' lli.it 

>\iih cpilnin c\(0]i(ions judges nnd iiiagi.sti.ilcb should ho Ihem- 
s{'l\os jMirojioan J^nlish suhjcds and lhaf (he ]ur} and asscssois 
should ho (ojistitufod \\)(h a slated number of Euiopean Bniisli 
^uhjo((s, Eubipoins oi Amoneans, (o Iiinil (lie nature .ind tcims 
of scnii'iu».x whioh niipht ho jjionounood b} courts othci 
than the Ih^'h (oui(s. and lo s(‘nni' foi I'hnopo.ins Jhitish suh- 
jt‘( Is an ( xlt'udt d ii^ht (d appoal d’ho ohl I.iw on the suh- 
JOMV. IV land ins. in.v.t IK,: \y,\ ^ HI. 11-5. Jdr. dJ 7 , 

} 1*1. riG and r»l of tho (’uininal Piocoduio Code 

It is not nquirod undn (he amondod law that the judge or 
. ni i'ns(r.ii<* should ho jn am case a Euiopean 

1 ! ^ ,!!v r,- ]’.niish siduoet All Indian judges 01 magis- 

iratf‘, who ar<‘ otherwise competent, aic cn- 
ti{!(d to fnujnin into an\ olTi ik I's ( unimiKod In Euiopean Britisli 
suhjoMs or otln r 1 aiiopo Ills or Anioi loans ]hi( theie .110 still 
o( n on KstiiMion vith jogaid to senteiues of jiumshment 

whirl) mu h( pi'.rd in on |)'uluul.ii case A com I of session, 
foi ( \ unpio ( in proiioimu an\ s,>niinceon a Eurojicnn Bntish 
‘ iihj( / 1 •'•ujit I t nil lid of w hijijiine w hioh nia\ ho aw, tided loan 
Jndiui But) h uhjKi ■' Mmilaih .1 distmt m.igisliate ora 
111 v'i‘'tJ Go of tlio tiisi rlnss nun p.iss on Euiojiean British sub- 
jot t . .! veniont r of inipi isonini nl foi 1 v o \e,im 01 a fine up to lujiccs 
out liiousaiid f»i i'oth* hut not whijiping 'I'hc lelovant section of 
ih( ('odr, } < . s. if dots not in.iKe montion of (lie sentence of 
whijiping. and it is. tliiMefoio, inteijiictcd as having abolished that 
foim of |junishmon( foi (ho JCuiopean Bntish subjects, notavitli- 
‘'t.inding .in\ thing (ontained in ss .'jj , ;32 and .^t tl’licn 

.igain no iiMgistrate of (he second 01 third class can enquire into 


* W<.',Irn'ri *lh/- ( tiintiwl I'rorrdun Cnilr i»i /Irifo/i Iidui 
*1 (11) 

t S'.tlnii, m U'l mid lit n|)jilii d lu npiM'nl'' roiOn. i if id imd, - 

Hitjiiir XWlIl fin laimjK'Tn Ilnlifih riilijctin 

f 'I’ll, hdlidiit' fniin 111 In 151 j;, nornlh d( d "iilt Un I >' * '"o ilnf \ i f,ill,Tivc-’ 
m tnininil jiri« < odmen nemnnl I'lirojiennB nnd Anirni'in'' PfiOic nii'i tidii)rnf-< 1 t\(. J,;.., 
Ill nil III ( li i|iti r WXIII, i( 11 in furl « in w ( li'i)''* i U 'iB''** " iK \ 1 , 'i r - * 
trmi.idi rnlionn urn iinohed nnd not ollionofi* S' bui 11 if (1 > * * i»|i , . i- 

Olijiftfl and Uc ii'onB appended thereto The nhi o'Ih'o OO J'l l.^, } rrn rt^v 
II fl 3 - 1 A (n) 

S ■ IPA (b) 



theiefore, is that “ inequality still 
essions and first class magistrates’ courts 
bter courts an Indian British subject may 
lentence in the case of a magistrate specially 
5tions 30, 34 Second or third class magis- 
wheie the accused person is a European 
aims to be tried as such, only the very limited 
1 with fine not exceeding lupees fifty ”t 
position of His Majesty’s Indian subjects 
pproximated to that of his European British 
•opeans oi Americans 

before the High Court oi a coiut of session of 
a person who has been found under the pro- 
visions of the Code to be a European or an 
Indian British subject a majonty of the jury 
before the first jmor is called and accepted 
in the case of a Euiopean British subject, of 
opeans or Americans and, in the case of an 
t, of Indians \ Like provisions are made for 
n European Bntish subjects and Amencans 
the accused persons so reqmre, the majority of 
, are to be Europeans or Amencans § The 
Ltemplated in this section need not necessarily 
It should be clearly understood that an Indian 
ed undei the section to claim a Chnstian jury|| 
unds cannot be urged in challenging a jury 
be aid of assessors, the entire body of asses- 
ns or Americans or Indians according as the 
luropean British subject or an Indian British 


nmmal Procedure Code in British India, Part imi, Chap 
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subject, piovided that be so requiies * * * § ** If in such a tiial the ac- 
cused peison IS a Euiopean othei than a Euiopeau Biitisb subject 
01 an Ameiican, the asSessois shall all, 'if jJKicticahlc and if he so 
requiies, be Euiopeans oi Ameiicans t 

Provision is made in s 285A to the effect that in cases m 
which Indians and Europeans oi Ameiicans aie sought to be tried 
jointly under s 275 (with a juiy) or under s 284A (with the aid of 
assessois), they may claim to be tiied sepaiately before 
jurors 01 assessors, as the case may be, who are diami fiom the 
same racial stock as the accused In cases in which the provi- 
sions of Chapter XXXm do not apply, a peison may claim to be 
tiled or dealt vuth as a Emopean (Biitish oi othei wise), oi an 
Ameiican oi an Indian Biitish subject, | but his claim must be 
substantiated by evidence § A meie statement by tlic accused 
without sufficient evidence is not adequate foi the pin pose || 

If in any case Europeans (Biitish or otlierwisch 
Ameiicans oi Indian Biitish subjects do not claim to be dealt ■with 
as such by the magistiate befoie whom they are tiicd oi b> nhom 
they aie committed or if, when such claim has been made befoR’' 
and rejected by the committing magistiate, it is not lejieatcd before 
the comt to which such peisons are committed, they aic to be hcM 
to have lelinquished then light to be dealt with accoidinglv, 
cannot assert it in any subsequent stage of the case ^ T, : 
waivei is not irievocable provided the withchawal of the we:v-:r 
made promptly Again if peisons aie tiied oi deali 
belonging to a class in teims of the Code to vlicli £ r • 
belong and if the persons concerned do not objeci. vi” 

commitment, tiial, or sentence, as the case niav P" c' ~ — 

leason of such dealing or trial, be invalid it 

As the law at present stands, the trial It ^ 

tiate IS abrogated and in its place a new 

* s 284A (1) 

t s 284A (2) 

t B 628-A 

§ 6 M H G E 7 
II 6 W E 63 

^ 1912 PE 6, and 37 CaL 467. 

** 1908 P E 1 
tt s 628 C 

i 
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botli European Britisli subjects and Indian Britisli subjects lias 
been intioduccd, viz , tiial by a mixed Bcncli in a summons case 
wheic a magiskate oi a sessions judge decides under s 443 tliat the 
case ought to be tiled iindei tlie jiiovisions of Clinjitei XXXIII 
Where tlie case is a wan ant case, tlic magistiate cnqmiing into or 
tiying the case slinll, if he docs not discliaigc the accused, commit 
the case foi tiial to the couit of session, whcthci the case is oi; is 
not exclusively triable by that couit t T'hc couit shall then pio- 
ceed to tiy the case as if the accused had lequiicd to he tried undei 
the piovisions of s 275 and the piovisions of that section and the 
othei piovisions of the cliaptci in question, so far as they are appli- 
cable, shall apply But wbeie the tiial befoie the couit of session 
would oidiuaiil}’' be with the aid of asscssois and the accused, or 
all of them jointly, leqiiiic to lie tiicd undei tlie provisions of 
s 284A, the tiial shall be held with the aid of asscssois all of whom 
shall, in the case of Euiopean Biitish subjects, be Eniopeans oi 
Ameiicaus oi, m the case of Indian Biitish subjects, he Indians 
The magistiate is bound to infoim the accused peison of his lights 
undei this special Chapter if at any stage of an enquny oi tiial 
under the Code it appears to him that the case is oi might be a 
fit case foi tiial in accoi dance with the pi ovisions of this 
Chaptei I The piovisions of ss 445, 446, 447 and 449 § apply 
both to Euiopean Biitish subjects and Indian Biitish subjects 

It is difi&cult to defend the piivileged position, how- 
„ , ^ X ever slight, of the Euiopean commu- 

The pnvilegea position o j j_ i« .r 

of Enropeans, etc , in nity or Ameiicaus in lespect of the 
defensible juiisdictiou of CGI tain courts and the 

form of punishment to which we have lefeiied, notwith- 
standing the salutaiy changes bi ought about by amendment 
of the old law It is also to be legietted that the law- 
makers, when they amended the Code m 1923, should have pei- 


* s 446 
t B 446 
t 8 447 

§ Clause 26 of the Letters Patent which provides that there shall he no appeal lb 
any High Conrt from any sentence or order passed or made m any criminal tnal before 
that Court in the exercise of its Onginal Onrmnal Jurisdiction has been modified by 
B, 499 of the Code of Criminal Procedure 
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siindcd llierasclves to (lie citizens into (t\'\o dilTeient classes 

oa'^ed on lace, namely, Einopean Biitish subjects and Indian 
British subjects The ngbt to iiial by jui\ is a pi iceless gilt of 
demociacy foi ■\^h^cll a\o aie indebted to the Biitisb legal system, 
but it does not seem to be a sound doctiine to give 
an accused poison, vlictlici Indian oi Einopean, an op- 
])oitunit'\ to jnish lacial claims in the Temple of Justice 
ulieic tlicic should be no ditTeience of lace, caste, ciecd oi coloui 
Einopean Biitish subjects should, in oui ojnnion, depend 
on the good sense and ini]iar(ialit\ of then fellow Indian 
subjects and hicc versa, and thcicb\ alone can the ends of justice be 
adequately and etlectively met 

Ajiait fiom the^e defects of the jiicscnt law nhich tends to 
pcijictuatc piivilegc and incqualit\ based on lace, theie was 
s ()j (3) of the Go^clnmcnt of India Act which laid dovn that 
the Indian Legislatuie had no jiowci, without the jiicvious ajipioval 
of the Sccietan of State in Council, to make any law empowering 
an^ couit othci than a High Couit, to sentence to the punishment 
of de.ith, an-^ of His Majesty’s subjects bom in Em ope oi the 
childien of such subjects That again constituted preferential 
tieatment accoidcd mainlv to Einopean Biitish subjects as against 
then fellow Indian subjects, a piovision which ought not to have 
been made, if only to inspiie confidence in justice and in the 
machineiy of justice It also constituted a sciious diminution of 
the poweis of the Indian Legislatuie 

Again the lule had been in existence since 1781 — it was 
le-enacted ms 111 of the Goveimnent of India Act — 
that an oidei in wilting of the Goveinoi -General in Council 
constituted a fuU justification foi any act, in any proceeding, civil 
01 ciiminal, in any High Couit, acting in the exercise of its origi- 
nal juiisdiction, except so far as any Einopean British subject v^as 
concerned The juiisdiction of the High Couit was ousted by this 
pioceduie in respect of any official act which prejudicially affected 
an Lidian British subject as distmgiushed from a European British 
subject in whose case the competent High Court had powei to ad- 
judicate That was discrimination in favour of European British 
subjects It is difficult to undeistaud why the judicial protection in 
British India accorded to them was denied to His Majesty’s Indian 
82 
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subjects The Act of 1935 has, howevei , abolished this pieferen- 
tial treatment foi Euiopeau Biitish subjects, and an order 
in wilting mentioned in s 111 of the lepealed Act will 
no longer be held to be 'a valid justification foi any executive act 
in connection vuth the pioceedings of a High Court in India 


The existing rights of European British subjects in 


Privileges in cmm- 
nal law protected under 
the India Act of 1935 


criminal proceedings aie sought to be 
piotected undei clause (d) of sub-sec- 
tion (2) of s 108 of the 1935 Act 


It is laid down that unless the Grovernor-G-eneral in his 


discietion thinks fit to give his pievious sanction theie shall not 
be intioduced into, or moved in, a Chambei of a Provincial Legis- 
lature any Bill oi amendment which affects the procedure for 
ciiminal proceedings in whiol European British subjects 
aie involved It may be urg< i thjjjf ks no mention is made in 
the section of the Pedeial Legislature oi any Chamber thereof the 
saving is not complete, foi legislation affecting those rights may be 
undertaken at the Centie having legard to items (1) and (2) of 
Part I of List m of the Seventh Schedule which have placed crimi- 
nal law and ciiminal procedure m the concurrent spheie of legisla- 
tion To that the answei is perhaps to be found in sub-section (3) 
of the section read with clause (c) of sub-section (1) of 
s 12 of the Act The protection is, theiefore, effective unless 
the Governor-General allows his discietion or individual judg- 
ment, as the case may be, to be influenced by his Ministers 
01 the Legislatuie and is himself determined or at least 
anxious to curtail or take away the lights which His 
Majesty’s Euiopean Biitish subjects enjoy at present t 


In ecclesiastical affairs also His Majesty’s Chiistian subjects 
including the European community have been given certain 
piivileges at State expense which have been denied to Hindus, 


* Nothing in the section abrogated the nght of Bbs Majesty’s snhjects, Indian 
or British, to seek relief against the Governor General, any member of his Executive 
Council or any person nctmg under bis orders, in a competent Court in England 

f Professor Eeith observes that ‘ since legislation of 1923, unfair discmnination in 
faiour of Europeans in regard to cnminal trials has been abolished ” Thag is a view which 
IS not stnctiv correct as has been shown m the cnticism of the amended legislation of 
1923 Some inequalitv still exists (Keith TJir Governments of the BrtUsh Empire, 
p 599 ) 
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]\Iiisalmaiis oi otlici icligioiis sects oi tubes The piefeiential 
tieatmeiit accoidcd to Eiiiopcan Biitish subjects in ciiminal tiials 
as Euiopcans and in ecclesiastical alTans as Chiistians does not on 
pi inciplc seem to be consistent nitli the. equality of tieatment 
nitli His j\rajcst;\’s Indian subjects which has been guaianteed to 
Biitish subjects of United Kingdom domicile in Chaptei HI of 
Bait y of the Act The nhole position is anomalous 


CHAPTER XVm 


The Federation and Residuary Powers 


Id connection mtli the piotection of minorities it has been 
^ . asked, (1) whethei the futuie Constitution 

Federation and Protcc of India should be of a fedeial type, and (2) 

if so, whethei the lesiduary poweis should 
vest in the Fedeial Centie oi in the constituent imits 
The Hindu Mahasabha and one of then official spokesmen, Di 
M S Moonje, seemed to think that these questions weie pmely 
constitutional and as such had nothing to do with the protection 
of minoiities Of couise, the questions aie mainly of a con- 
stitutional natuie, but that does not mean that they have no 
healing at all on the problem of the piotection of minoiities In 
ceiiam States of Euiope and m some Biitish Dominions the Fede- 
ial system has been recognised as a means of piotecting the lights 
of minorities There aie so many histoiical piecedents in this le- 
gard that there seems to be no need foi labouimg the point 
Emopean oi Dominion analogy may not hold good in the case of 
India in all its details, but the bioad pimciple that devolution of 
powei 01 division of authoiity on Fedeial pimciple piovides oppor- 
tunities of regional development and gives scope- to minoiities foi 
self-deteimination within the limits set by the Constitution cannot 
be seiiously contested The questions, theiefoie, which have been 
laised in India cannot be lightly dismissed as having no connec- 
tion with the problem of protection as such 

So fai as the fiist question is concerned, opinions so fai ex- 
pressed are piactically unanimous that 
?egTrd8 India should be constituted on a federal 

basis At the fiist session of the Round 
Table Confeience Sir Tej Bahadur Sapiu said 

“ T am a stiong believer m the fedeial form of government I 
beheve therem lies the solution of the difficulty and the 
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salvatioD of India I would wolcome tlis association of tlis 
Indian States in British India mainly for three reasons I 
sav that they will furnish a stabilising factor in oui constitu- 
tion I tmliher say that the piocess of unification will begm 
at once I lastly say that in regard to matters of defence they 
will furnish a practical experience which is yet wantmg m 
India ” 

On behalf of the Princes Has Highness the Maharajah of 
Bikanii made a warm response to Sir Tej’s appeal and stated 

‘ We of the Indian States are wfilmg to take oui part m and make 
our contribution to the greater prosperity and contentment of 
India as a whole I am convmced that we can best make 
that contribution through a Federal system of Government 
composed of the States and Brrtish India 

While closing the plenary session of the first Bound Table 
Conference Mi Bamsay Macdonald pointed out that “His 
Majesty’s Goveimnent has taken note of the fact that the deli- 
berations of the Conference have pioceeded on the basis, accepted 
by all parties, that the Central Government should be a Federation 
of all India — embiacing both the Indian States and British India 
in a bicameial Legislatme ” The Piime Mimstei made another 
statement on the 1st of Decembei, 1931, at the close of the second 
session of the Conference, reaffirming His Majesty’s Government’s 
belief “in an all-India Federation as offering the only hopeful 
solution of India’s constitutional pioblem ’’ “ They intend,” he 

added, “ to pursue this plan unswervingly and to do their utmost 
to surmount the difficulties which now stand in the way of its 
realisation ” It is therefore legarded by some Indian pohticians 
as improper, if not extiemely difficult, to go back upon the general 
plan of a Fedeial Constitution* agreed upon at the Conference, for 
the pioposals therein adumbrated were made subject to the pro- 
viso that the Constitution should be of a federal type We say 
“ the general plan ” because the detailed constitutional provi- 
sions in this legard, especially with reference to repiesenta- 


* The Gandhi Irwm Agreement accepted federation as an essential part of 
the future Constitution (cl 2 of the Agreement) 
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tion of the Indian States* m the legislatuie, the natme of then 
pioposed accession to the Pedeiation and the type of their internal 
administration are bound to affect the projected Pedeial stiiictuie 
and "weaken the Biitisli Indian Pi evinces in relation to the States 

But as legards the vesting of residuaiy powers, there are and 
have been acute differences of opinion The 
Simon Commission having made it clear that 
the ultimate aim of India should be a Federal 
system suggested that m such a federation “ the residue of 
poweis, outside the specific federal list, would be with the States 
and the Provinces ” t They said fuithei “ that whereas in British 
India there is a long tiadition of an overriding Central authority 
with wide powers ovei a Provincial Government, not hunted to the 
prevention of misrule and extending to many matters which 
affect that paiticular Government alone, it would be natural under 
a federal constitution to delimit strictly the scope of Cential 
contiol ”1 But they did not offer any piecise formula and 
counselled caution It cannot be doubted, however, that Sir John 
Simon and his colleagues were m favour generally of the American 
or the Australian model 

The Sankey Sub-Committee appointed by the Bound 
Table Conference weie not able to come to a final de- 
cision with legal d to this matter But they pointed out that 
houever careful the subjects were listed as Federal, Central and 
Provincial, theie is bound to be a lesidue of subjects not included 
in any one of them They expressed the \uew that “whether these 
ic-iduaiy poweis of legislation are to lest with tlie Fedeial Go\ern- 
ment 01 with the PioMiiccs is a matter wFicli wall need the most 
caiefui considciation at a latei stage ”§ 


* Profrswr Knth (ln^\<; nmlo^ between tlic position of the natucs in 
llisiitohnd, Tlerhnnmland and Swaziland and the claun of the rulers of the Indian States 
that till \ cannot he made subject, avithont their consent, to the control of a responsible 
tion rnijiint in India in lull of that of the King p'teicised llirougb the Viceroy, 
ri jvincibl to the Sccrctarv of State for India and to the Imperial Parliament (Keith 
So'crt luiifv o/ the British Dominions, pp 71721 

‘ Till ‘^imon Commission Report, Vol II, p ISS 
7 /hi'/ , ji IS" 

Till '-anlic Sul) Coiiiimttc* s Report p 38 
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li IS well-knoY.Ti that the Muslims of all sections of political 

opinion mged that the lesiduar}’^ poweis 
Moslems demand it for vested 111 tlie Constituent units of 

irrovinces 

the H'edeiation That vioay was taken in 
Ml Jinnah’s Fouiteen Points It was adopted in a compiehen- 
sive icsolution passed liy the AIl-Tndia Muslim Confeience held at 
Delhi 111 tlie montli of Januaiy, 1929, and was leaffiimed hy the 
All-Bengal Muslim Confeience held at Paiidpm in Bengal nndei 
the piesidciicy of Di kl A Ansaii The Coiigiess foiTuula, 
which was adopted by the All-India Coiigiess Woiking Committee 
and ciiculansed h} Mahatma Gandhi among members of the Bound 
Table Conference in London, contains the pro%nsion that “the 
lesiduary poucis shall lest in the fedciating units unless, on fui- 
thei examination, it is found to be against the best interests of 
India ’’ In his iiicmoiandiini on the Congiess foimula Di 
Mooipc, howevci , eni])hasiscd that “it shall be m the best inter- 
ests of the countiy as a whole that they (lesiduaiy poweis) should 
be vested in the Central Govcinment ratliei than in the federating 
units ’’ “ A stioiig Cential Goveinnieiit,” he added, “is the only 

sure ]irotcctive agent of the constitutional rights and liberties of 
the fedciating units ’’ Di Moonje’s view substantially lepiesents 
the view taken by the Hindu Mahasabha on the subject The 
Sikhs also support it as will appear fiom then scheme presented 
to Loid Wiilingdon, when they led a deputation on him in July, 
1931 


The distiibution of powers between the Pedeial Centie 
„ , , , and its constituent units has been a vexed 

Pederation reconciles 

national unity with State question cvei Since fedciation came within 

the lange of piactical politics Some 
idea of the basis on which poweis aie geneially distiibuted is to be 
found in the various definitions which the expiession has 
leceived fiom time to time There is that classical de- 
finition of Professoi Dicey, accoiding to whom, “ a fedeial 


State IS a political contiivance intended to leconcile national unity 
and powei with the maintenance of State lights “f A Federation 


The Congress Seheme, cl 8 
+ Dicey op cit , p 139, 



656 


THE PROBLEM OF MTNORITEES 


aims at a Constitution undei which generally the ordinal y powers 
of soveieignty aie divided betweep the national Government and 
the constituent States The natuie of division of these powers 
vanes undei diffeient Constitutions But the fundamental piinci- 
ple which is umveisally lecognised is that matters concerning the 
nation as a whole should be placed undei the control of the Centie 
and that those which aie not of that chaiacter should remain in 
the hands of the States “ A truly fedeial government,” observes 
Piofessoi Dicey, ” is the denial of national independence to every 
State of the federation 

Sir Boheit Garran defines the fedeial S 3 ’'stem as “a 
foim of government in which sovereignty oi political power is 
divided between the central and the local government, so 
that each of them within its own sphere is independent of 
the othei ”t Fieeman says that ” a fedeial Commonwealth in its 
pel feet form is one which foims a single State m its relation to 
othei States, but which consists of many States with regard to 
its inteinal government Discussing the position of the Ameri- 
can Fedeial Republic Lord Biyce expressed his view in the follow- 
m words ” It is itself a Commonwealth as well as a union 
of Commonwealths, because it claims directly the obedience of 
every citizen, and acts immediately upon him through its courts 
and executive officers Still less are its minoi communities, the 
States, mere sub-divisions of the Union, mere creatures of the 
national government, like the counties of England or the depart- 
ments of Fiance They, that is, the older ones among them 
existed before it They could exist without it ”§ Sir John 
Mairiott IS of opinion that “ Federalism must be regarded as 
a half-way house between entire independence and a compact and 
completely homogeneous national unity ”|1 Another writerlF 
obseiwes that ” federalism is the coming togethei of a numbei of 
States, foimerly separated and sovereign, into some kind of ai- 


* Dicey The Late of the CorishtiiUon, Introduction, ixix 

] Report of the Royal Commission on Finances of Western Australia 

+ History of Federal Government in Greece 

§ Bryce The American GommonwcaWi, Vol I, p 1C 

II Marriott The Mechanism of the Modern State, Vol 11, p 887 

*■ PaciCcus Federalism and Home Rule, 
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langement to secuie the common safety and piosperity These vaii- 
ous independent oi quasi-mdependent Grovemments agree to give 
up to the federal Government a gieatei oi less proportion of their 
independence It is a movement from disunion towards 

union, a change fiom centrifugal principles of political action to 
the centiipetal 

The view expiessed by Lord Haldane in the judgment deli- 
vered by him in Attorney -General for the 
Lord Haldane’s doctnne Commonwealth V Golomal Sugar Refining 

Gomjmny Limited'^ is rather significant 
In that judgment it was held that “ in a loose sense the word 
‘ fedeial ’ may be used to describe any aiTangement under 

which seh-contamed States agree to delegate their powers to a 
common Government with a view to entiiely new Constitutions 
even of the States themselves But the natural and literal inter- 
pietation of the vord confines its application to cases in which 
these States, while agreemg on a measuie of delegation, yet in 
the mam continue to preserve their original Constitutions 

Of the Canadian Constitution the true view appears, there- 
fore, to be that, although it was founded on the Quebec resolutions 
and so must be accepted as a treatv of umon among the then Pro- 
vinces, yet when once enacted by the Impenal Parliament it con- 
stituted a flesh departure and established new Dominion and 
Provmcial Governments with defined powers and duties both 
derived from the Act of the Impenal Parliament which was tho5r 
legal source ” Lord Haldane therefore, rej'ecded the eomrAon 
theory that the Canadian Constitution was based on a 
pattern and held that it could not be descnbed a« federal n'oerT 
a loose sense 

A^hth respect to his lordship and the -Judicial cf 

the PriTT Council, on whn% hcLs'r 
A narKT- d<='finino3 vered the judgment m tr e cGecrat-r" v”' 

quoted above, it r.bmfiTe' 
are two difierenr types of federal gorcrorncrw eAcv c;' ' jA;-' 
orthodox, although one of them may t/e oerirv/eiAi fx 
’’ts bias and the other centrinmah jn A ""'v yhe 
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case a fedeial goveinment is not i educed to a tmitai 
pattern if the delegated oi defined poweis aie given to tl 
States and the lesiduaiy poweis aie vested in the Nation; 
Centie Although it is a geneial piincipJe tliat the lesiduai 
poweis are enjoyed by the oiigmating authoiities as in the case ( 
the Australian States oi the States of Ameiica, that pimciple ma 
be depaited fiom m the evolution of Fedeial Constitutions witlioi 
piejudice to the Fedeial pimciple A statutoiy division of powei 
between the Centie and its constituent units which neither th 
Centie noi the units by themselves can altei and which is subjec 
to the mteipietatiou of Couits is of the essence of Federalism , an 
fiom that point of view, the Constitution of Canada is ceitaml 
fedeial * 


I The Dominion of Canada 

Now, theie aie diffeient methods followed in diffeient cour 
tiies m legard to the distiibution of powei i 
Tlv. (^iinndian type In the Dominion of Canada theie are tw 

sets of poweis — one set for the Dominio 
Pailiament in lespect of subjects piovided foi in s 91 of th 
Biitish North Ameiica Act and the othei set foi the PiovmciE 
authoiities regarding subjects specified m s 92 of the Aci 
S 91 gives the Dominion power also “ to make laws for th 
peace, oidei, and good government of Canada in relation to a 
matteis not coming within the classes of subjects by this Ac 
assigned exclusively to the legislatures of the Piovmces 
The two sections taken togethei appear to imply that the Pic 
Vinces enjoy, apart fiom the contiol of specific subjects, som 
measure of geneial lesiduaiy powei oyei matters, not cleaily dc 
fined, of meiely local import while the geneial lesiduum belong 
to the Dominion It was fuithei contemplated that the Fedeia 
Centie would not under its geneial powei interfeie vuth matter 
exclusiyely assigned to the Proymces 

One of the leading piinciples on which the diyisio 
is presumably based is that the enumerated poweis of th 


* Liquidators of the Maritime Banl v Receiver General of New Brunswick, (189! 
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Dominion and of the Provinces aie as a general lule 
mutually exclusive ^ In law and in fact, however, the 
powers as set out in the two sections are not exclusive 
Several sections of the Act, for instance, by inserting the phrase 
“ until the Parliament of Canada otheiwise provides,” enable the 
Dominion to fill up the gaps in the Constitution Again there are 
special provisions as to education, the unifoimity of civil law in 
Ontario, Nova Scotia and New Biunsvuck, and agricultme and 
immigration t Besides, s 132 which deals with Canada’s 
obligations as part of the British Empire arising under Tieaties 
between the Empire and foreign countries has given rise to diffi- 
culties in legal d to legislative competence of the Centre in relation 
to the Provinces, a subject which is discussed below Cases 
have occur led since the passing of the British North Ame- 
rica Act in which it has been found very difficult to 
reconcile the two sets of specific powers It is just possible to 
conceive of a domain in which Provincial and Dominion legisla- 
tions may overlap, and functions have very often m fact ovei- 
lapped , and the difficulty involved has been sought to be solved by 
the principle that ” where there is overlapping of enumerated 
powers of the Dominion and the Provinces i espectively, neither 
legislation would be ultra vires if the field is clear , if, on this con- 
current field, the two legislations meet, Dominion legislation pre- 
vails ” \ 

In determining the jmisdiction of the Centre and the Provinces 
the first question to be decided is whether the subject matter of 
legislation falls within the enumerated powers of the Provinces in 
s 92 § If it does not fall under that section, it comes eithei un- 
der the specific Dominion matters of s 91 or under the Dominion 
general power to legislate for ” the peace, order and good govern- 
ment of Canada,” for it is assumed as a necessar^j^ incident to 
full inter nal powers of self-government that somewhere in the 

* Attorney General for Canada v Attorney General for Ontario Quebee and Nova 
SeoUa, A C 700 (1898) 

I Bs 93-95 

t Sir Robert Garran Evidence before the Royal Comnuiston on the Australian 
Constitution, 1929, pp 44 46, Grand Trunk Rathcay of Canada x Attorney General for 
Canada, (1907) AC 65, and Attorney General for Canada v Attorney General for 
British Columbia and Others, (lOSOl A C 111 

§ Citizens’ Insurance Co x Parsons, 7 App Cas 90 
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Dominion nndci tlie Consiiiniion pOM'oi to legislate must icside * * * § ** 
If s 92 does not liit the legislation in question, the point as to how 
it comes within Dominion competence is not of importance If, 
however, a paiticiilai piece of legislation comes under s 92, the 
fiiither question must be answcicd, namely, whether it falls also 
undei an ennmeiatcd head in s 91 If it docs, the Dominion has 
the pai amount powci of legislating in reference to it If again it 
falls within neithei set of cnumciatcd heads, then the Dominion 
may have powei to legislate undei the gencial woids at the be- 
ginning of s 91 t 

Foi propel constmction of the allocation of poweis both the 
lists must be read togethei , foi obviously there are subjects which 
may belong to both the lists In other words, as the Judicial 
Committee has often held,| the two sections (91 and 92) must be 
lead togethei and the language of one interpieted, and, when 
necessaiy, modified by that of the othei Certain instances have 
been cited by Jennings and Young § Poi example, “ the public 
debt and piopeity ”|| belongs to the Centie while “ the boirowing 
of money on the sole ciedit of the Province ” and “ the manage- 
ment and sale of the public lands belonging to the Province and of 
the timbei and wood theieonlf” have been assigned to the Pio- 
vinces Similaily while the Centie has poAvei to legislate as to 
" the legulation of tiade and commeice the Provinces aie 
given such subjects as “ the incoipoiation of companies vuth Pio- 
vincial object,” ” piopeity and civil lights in the Piovince ” and 
” generally all matteis of a puiel}' local oi private natuie in the 
Province ”tt Again the Centie’s jurisdiction extends to ” the 
1 Rising of money by any mode oi system of taxation while 

” direct taxation within the Province m order to the laising of a 


* Attorney General for Ontario v Attorney General for Canada, A C 671 

•f Toronto Electric Commissioners v Spider and Others, Attorney General for Canada 
and Ontario, Interveners, (1925) A C 396 

J The Citizens' huurance Co of Canada v H illiam Parsons (1881), 7 App Cas 
96, and Charles Russell v The Queen (1882), 7 App Cas 829 

§ Constitutional Laws of the British Empire, p 138 
0 Para 1 of b 91 
U Paras 3 and 6 of 8 92 

** Para 2 of s 91 

Paras 11, 13 and 16 of s 92 
Para 3 of s 91 
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iCAcnnc foi Pioviiicial pin poses is a subject which belongs to 
the Piovinces Tlicse instances aie illiisliativc and not exhaus- 
tive 

These pioMsions must not he so intcipioted as giving use to 
unnccessan conflicts and thus fiustrating valid or competent legis- 
lation In possible cases of such conflicts regard must be had to the 
pm pose of the pi ejected legislation, and, as Jennings and Young 
put it while lefeiiing to enti> 15 of s 0] and entiy 2 of s 92, “ if 
the puipose of legislation is to legulate hanking, then only the 
Dominion is competent, if the puijiose is to impose a direct tax on 
hanks foi the laising of Piovincial icvenuc, then the Province is 
competent ”t In no ciicumstances can a Province try 
h} legislation or admimstiativc action in fact to regulate banking 
in the exercise of its taxing power for Provincial purjioses I 

In constiuing the Canadian Constitution no reliance is to he 
placed on what has been called the “ piinci- 
Principles of Fcdcni gj- federalism ” In other words, the 

doctiine of “ implied prohibitions” or of 
” immunit-^ of insti umcntahtics ’ so much in vogue in the United 
States has been rejected generally by the Pi ivy Council and has no 
application to the Canadian system § It does not mean, 
however, that it is open to a legislatiiie so to exercise a power as 
to interfere with the exeicise of a power by another legislature 
AVhat it means is that the exercise of a power by a legislature is 
void only when it does in fact inter feie with tire exercise of a power 
by another legislature and not merely when it may have the possi- 
bility m extreme circumstances of interfering with the exercise 
by the latter of its functions as was asserted in McCulloch v 
Maryland || As Lord Loiebuin has so aptly observed, in the 
inter pi etation of a completely self-governing Constitution foimded 
upon a written organic instrument such as the British North 
America Act, if the text is explicit the text is conclusive, alike in 
what it directs and m what it forbids When the text is ambi- 
guous as, for example, when words estabhshing two mutually 

* Para 3 of fl 12 

t Constitutional Laws of the British Empire, p 139 
t Bussell V The Queen, 7 App Gas 829 
§ Bank of Toronto v Lambe, 12 App Gas 675 
II (1819) 4 Wheaton, 316 



662 


THE PROBLEM OF MINORITIES 


exclusive juiisdictions aie wide enough to bung a paiticulai powel 
within eithei, lecouise must be had to the context and scheme of 
the Act * 

There aie a laige numbei of authoiitative adjudications 

healing on the lelations between the Pedeial 
decided ^nd the PiOYinces in Canada 

These may be divided into two gioups, name- 
ly, (1) those in suppoit of the Piovmces and (2) those m suppoit 
of the Dominion It was often claimed that the Dominion was 
entitled to contiol industiy thioughout the entiie terntoiy, but judi- 
cial mteipietation has defeated that view In Rtissell v The Qtieenf 
it was held that the Pedeial Pailiament had powei to enact 
the Canada Temjieiance Act of 1878 as seeking to establish a um- 
foim system foi piohibitmg the liquoi tiaffic thioughout Canada 
not only by viitue of the geneial legislative powei but also by vii- 
tue of “ the tiade and commeice powei and cnminal law ” as 
against the Pio\nncial contiol of “ pioperty and civil lights ” 
Sii Montague E Smith, speaking foi the Piivy Council, observed 
that theie was no giound oi pietence foi saying that the evil oi 
Mce hit by the Act in question was local oi existed m one Pio- 
vince and that Parliament, undei coloni of geneial legislation, 
was dealing with a Piovmcial matter only The manner 
of bunging the pioiiibitions and penalties of the Act into 
foice did not alter its geneial and umfoim chaiactei 
Tlie legislation was cleaily intended to apply a lemedy to an evil 
which vas assumed to exist thioughout the Dominion It was also 
laid down that the Act not coming undei any of the subjects ex- 
cliisuely assigned to tlie Piovmces, it was not necessaiy to discuss 
the question wliethei its piovisions fell within any of the classes 
of subjects cnumeiated in s 91 

But in Hodge v The Quccn\ it was inled a yeai 
latei that Ontai lo liad powei to establish a local licens- 
ing system in the Pioimce, enti listing as it did by statute 
poueis of legulation to local authoiities, and it was fuithei decid- 
ed in a case subsequently licaid In the PinT Council that the 


Itiornrrj General for Ontario \ Attonwy General for Panada A C 124 
‘ \ri> Can 820 0882) 

• App Cas 117 (1833) 
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McCaithy Act which sought to set up a local licensing system foi 
the hqiioi tiaffic thioiighoiit the Dominion was nitm vnes of 
the Dominion Paihament It seems that the decision in Russell 
V The Queen can only be siippoited now, not on the footing of 
having laid down a pimciple of iiiteipietation as to the geneial 
^^olds at the hegmniiig of s 91, but on the assumption that the 
evil of mtempeiance at that time amounted in Canada to one so 
gieat and so geneial thnt at least loi the peiiod it was a menace 
to the national life of Canada so seiious and piessing that national 
intcnciition uas uigently called foi 

Similaily an attempt by the Dominion to contiol in- 
suiance business has been defeated by the Pi ivy Council The 
pimciple established is that the “ commeice ” powei of the 
Dominion has no lefeience to the light to legulate by licensing 
aiu business not assigned to it That pimciple eaimot be evaded 
by claiming that the “ powei is leally an exeicise of the light to 
enact ciunmal law to icgulate aliens oi to contiol immigiation ’ 
In (leliveimg the judgment of the Judicial Committee in Attoineij- 
Gcncial for Oniario v Recipiocal Insmeis Duff J , foi example, 
said that “ m accoidance with the pimciple it is no longer 
open to dispute that the Paihament of Canada cannot by puiport- 
mg to cieate penal sanctions undei s 91, head 27, appiopiiate to 
itself exclusively a field of juiisdiction m which, apart fiom such 
piocediiie, it could exeit no legal authority, and that if, when 
examined as a whole, legislation m foim ciimmal is found, in as- 
pects and puiposes, exclusively within the Piovmcial sphere, to 
deal with matteis committed to the Piovmces, it cannot be held as 
valid ”t Again, although the powei to deal with sea coast inland 
fisheiies belongs to the Pedeial Centie, it cannot be interpieted as 
gmng it an unlimited authoiity to do anything connected Tvith 
fishing In 1925, lelymg on the doctime enunciated by Duff J , 
Loid Sanliey m Toionto Electnc Commissioneis v Snider declared 
the Domimon Industiial Disputes Investigation Act of 1907 invalid 
as mteifeimg with the “ civil rights ” of the Piovmces The 
Council refused to uphold the Act eithei undei the geneial legisla- 


* Attorney General for Canada v Attorney General for Albertar , Attorney General 
for Ontario v Reciprocal Insurers, 
i A 0 828 (1924) 
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tive powei calculated to seive the inteiests of peace and good 
government m the Dominion oi as an enactment undei criminal 
law 01 commeice power 

On the opposite side lefeience mav be made to the Piivj^ 
Coimcil’s iijiholding of the Combines Investigation Act of the 
Dominion * * * § The object of that measuie M^as to secuie the punish- 
ment of pel sons who took pait in the opeiation of combines to 
the injuiy, oi in lestiaint, of tiade and commeice It was, how- 
evei, contiaiy to the decision in The Boaid of Commerce Act, 1919, 
and The Gomhmes and Fan Puces Act, 1919 t The Combines 
and Pail Puces Act enabled tlie Boaid established by the Com- 
meice Act to lestiam and piohibit the foimation and opeiation of 
such tiade combinations foi pioduction and distiibution m the 
Canadian Piovmces as the Boaid might considei to be detiimcntal 
to public mteiest The Boaid was fiiithei aiithoiised to lestiict, 
m the cases of food, clothing and fuel, accumulation of those 
necessaiies of life beyond the amount leasonably lequiied, m the 
case of a piivate peison, foi his household The suiplus was m such 
instances to be offeied foi sale at fair prices Ceitain peisons weie 
excepted such as fanners and gaideneis Legislation setting up 
the Boaid was held to be invalid as not falling either witlun the 
commerce power oi criminal law It was decided also that there 
was at the time no national emeigency justifying Federal inter- 
vention by the exeicise of geneial powei to legislate foi Canada 

It has also been established in an important case that occui- 
led m 1932 1 that the Dominion anthoiities had powei s of a wide 
charactei essential to secure public interest It was stressed m 
the judgment intei aha that the interpretation of the Constitution 
must not be allowed to permit of abrogation of the terms of the 
oiigmal contract on which the Federation was based Accordingly, 
m the case of Badio Communications m Canada the Council le- 
jected m 1932 § any powei of legulation by the Provinces, relying 
on the Dominion’s geneial powei to legislate for the peace, older 


• Proprietary Articles Trade Association v Attorney General for Canada, (1931) 
AC 310 

f 1 A C 191 (1922) 

J AC 64 (1932) 

§ AC 804 (1932) 
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and good no\(Miimont of the cniiic (on itoiy, and emphasising tlic 
tact that “ coinmnnications lictwcen the Piovinccs and otliei paits 
of tlie woild ^^elc cxjnessl} made inatteis of Pederal concein 
Tlie judicial decisions should he examined in a histoiical 
peispcctivc if only to find out to wliat extent 
rn'clnaT""' tlic coinciitions of tlic Constitution created or 

sustained by tlie Coints may depait fiom 
the actual statutoiy pioMsions and the intention of the fathcis of 
the Statute Thcic is no dciDiug the fact that the Canadian 
fcdeiation, paiadoxical though it nla^ sound, had oiiginallv be- 
gun b> ti eating the PioMiices as no nioie than local self-governing 
bodies <ind that some PioMiuial legisialion w.is liom the leai 1867 
light up to (he ^eal J896 disallowed not incielv as being 
ultra i Ilf’S of the legislatuu's eoiifeined oi uiifonstitutional but 
as being “inequitable, unsound in pi mciplc, oi desti uctive of 
pin ate oi coiiti actual lights ’’ The point was explained at some 
length b\ Macdonald who sjioke of the C.inadian scheme as one in 
which thcFcdcial Lcgislatuic would contiol “ the geneial mass of 
soveieign legislation ’’ and obsened '' 

“ We hnvc strengllionod the general (sir) Go^e^nmcnt We ]m^e 
gi\en llie general legisIaUne all the gient subjects of 
legislation We ba\e confcircd on them, not specifionlly and 
in detail, all the powers incident to sovereignty, but we have 
expicbsh declared that all subjects of general interest, not 
distinctly and exclusuelj confeiied upon the local govern- 
ments and local Icgislatuies, shall be conferied upon the 
general GoMiniuent ind legislature 

The icason assigned by Macdonald foi tlius depaiting fiom 
the Amei lean model was that the insistence on ‘ State lights ’ 
had biought about an unhappy Civil Wai in the United States 
and that it was necessaiy, accoidmg to Macdonald and the fiameis 
of the Constitution in Canada, to profit by America’s bittei ex- 
peiience and avoid that great source of weakness of the Cential 
Goveinment w^hich had been the cause of political dis- 
luption in the United States Caie was taken to em- 
phasise Macdonald’s point at Westminstei when the Quebec 

* Macdonald in Confederation Debates, 6th Feb , 1865 
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lesolutions weie givcji Jcgnl foim and sliape TJius Loid 
Cainaivon on behalf of tlic Biitisli Goveinmcnt stated tliat " the 
leal object is to give to the CentiRl Government those high 
functions and almost sovcicign jioweis by whicli gencial piinciples 
and umfoimity of legislation may be secured in tliose questions 
that aie of common impoit to all the Provinces, and at the same 
time to letaiii foi eacli Piovmce so ample a measure of municipal 
hbeity and self-goveinment as will allow and indeed compel 
them to cxeicise those local powers whicli tlicy can exercise with 
gieat advantage to the community Both Macdonald and 

Cainaivon, the formci repiesenting the Colonial mind and the 
lattei speaking foi the Imperial authorities, agreed that the 
Pedeial Government and Tjegislatme must be competent to decide 
what matteis weie of national, as distinct from “ purely local,” 
impoitance Macdonald, in wilting to the Colonial ficcietaiy in 
1868, expiessed his hope that in any contest over jurisdiction be- 
tween the federation and the constituent Provinces, the foimer 
” must win ” 

Then followed a senes of cases and decisions fiom 1867 
^ ^ , to 1896 in which the idea picdominated 

constitutional develop that the Provincial legislatuies in Canada 

were no bettei than big County Councils in 
England In RvsseU v The Queen, a case which, as has aheady 
been pointed out, selves to bung the ” unitar^^ bias ” of the 
Canadian federal plan into bold lelief and is by no means the 
only decision in the series, the view seemed to have been 
taken that ” if a Fedeial Act weie requisite foi the peace, ordei 
and good government of the Dominion, it was inti a vires of the 
Pedeial Legislature, even though it might affect incidentally 
piopeity and civil lights gianted exclusively to the Provinces ”t 
But even as fai back as 1878 Strong J , warned that such ap- 
plication of the extiaoidinary fedeial preiogative power might 
till eaten ‘‘ the independence of the Piovmces The position 
taken up in Russell v The Queen was levised m Hodge v The 
Queen, Attoiney-Geneial for the Domvnion v Attorney-General 

* The Fourth Earl of Carnarvon, Vol p 806 

t Kennedy Essays in ConsMitUonal Law, pp 00 91 

X Severn v The Queen, 2 S C 11 , p 96 
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foi Alberta, and Toronto Electiic Gomnnssioneis v Snider, some 
of which cases have been ref ei red to above 

An interesting theory of Canadian constitutional law 
has evolved not, be it noted, thiough statutory enact- 
ments but out of the clash of opinions, judicial and poli- 
tical, which has foi so many years centred round the contio- 
versy on the Federal power in relation to the “ State lights ” Ac- 
coiding to that theory, the status of the Canadian Provinces is 
not Municipal used in its restricted sense, and their legislation 
within the constitutional ambit defined in the statute is exclusive 
and supreme just as within its own sphere Dommion legislation or 
Imperial legislation is plenary and absolute Provincial laws, 
within then assigned and specified list, do not appear at present 
to be open to challenge on the giound that they are “ unjust ” or 
“inequitable” or “interfere with contractual obligations ” They 
may be disallowed or quashed on the doctrine of ultra vires * 

This development of constitutional law in Canada has 
provoked from Piofessor Kennedy a de- 
not Countv ^aration to the effect that “ Canada 
began its political existence with the scales 
heavily weighted in favour of the Central authority To- 
day the Canadian Provinces enjoy poweis almost greater than 
those of the States of the American Union ”t Professor Kennedy 
goes so far as to hold that ‘ ‘ the legal and constitutional develop- 
ments of the last sixty years have certainly tended to strengthen 
the fissipaious elements in our national life It appears to us, 
however, that this eminent constitutional authority has taken a 
moie gloomy and pessimistic view of the situation than the cir- 
cumstances warrant There is, in the first place, no large volume 
of opinion in the Piovmces, separately or collectively, in favoui of 
secession fiom the Federation as is unmistakably the case vuth at 
least one of the Australian States In the second place, the 
Dominion Government still retain legal powei to disallow Provin- 
cial legislation, particularly when that legislation may, m their 


* The Liquidators of the Maritime Bank of Canada v The Receiver General of New 
Bruniwicl, (1802) A C 437 

I Kennedy Essays in Constitutional Law, p 84 
+ Ibid, p 86 
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opinion, iinpcnl national nniiy, and if ihc PrlY^ Conned !■>} 
its iccoinmondations to ITis Majesty in i^ivcn eases stands in tlic 
way of the Fcdeial machines, tlicy may take powci im- 
dei • the Statute of Westminster to destioy tlie apjieal al- 
together, foi the Statute, .is we have seen, does not in anv wa> 
piotect tlie Judicatuie Acts from wliicli tlic Council mainly derives 
its authority 

Besides, .as Piofcssor Kennedy h.as himself suggested,"^ 
the justiciable disputes between the Centre and the Pio- 
vinces .as those between a Dominion and the Imjiciial 
authoiities may be amicably settled by consultation and agiec- 
ment between the parties conceincd or by some sort of an im- 
paitial and mdejiendent Tiibunal inspiiing the confidence of both 
the parties An effective corrective to “ fissip.aious ” elements is 
supplied also by the complexities of modem economic conditions 
which require uniformity of treatment and c.all for national 
legislation as distinguished from puiely local treatment Tlieic 
should be no exaggeration of the “ rights” that the Canadian 
Provinces ha\e seemed through the Pi ivy Council decisions They 
have earned no right to secede from the federation It is extieraely 
doubtful if thej can destioy the general law-making powei of the 
Fedeial Paihament The Privy Council and, in some cases, the 
Dominion Courts have by then consti notion of the Constitution 
Act accoided the Piovmces the status they should enjoy iindei a 
fedeial plan They have, m short, ceased to be County Councils 
01 Municipalities as was contemplated by Macdonald 

It IS perhaps true that until 1931 the Privy Council tended 
generally to curtail the legislative competence 
Suncii decislras^ Dommion Parliament m so far as it put 

a geneious and liberal interpretation on the 
powei of the Provinces to legislate exclusively as to Property and 
Civil Eights Exception was, howevei, made m giave national 
emergencies when the Dominion rathei than the units was allowed 
to loom large in the pictuie as was asserted m Attorney -General for ^ 
Ontario v Attorney -General for Canada, Fort Frances Pulp and 


* Kennedy Essays in CovstiUdtonal Law, pp 94, 148 49 
I A C 348, 361 (18961 
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Powei Go V Mamtoha Free Press Co / and Attorney -General foi 
Canada v Attorney -General foi British Columbia t In the last 
of these cases Lord Tomlin summarised the principles of construc- 
tion that had been established as a result of the decisions of the 
Pi ivy Council They are {i) that the legislation of the Domi- 
mon, so long as it relates to subjects expressly enumeiated in s 91, 
is of paramount authority, even though it tienches upon subjects 
enumerated ms 92, (m) that the general power of legislation 
granted to the Dominion by s 91 must be confined to such matters 
as aie unquestionably of national interest and importance and 
must not trench upon subjects enumerated in s 92, unless such 
matters have attained such dimensions as to affect the body politic 
of the Dominion, (iii) that it is within the competence of the Domi- 
nion Paihament to provide foi matters which, though othervwse 
within the legislative competence of the Provincial legislatures, 
are necessaiily incidental to effective legislation expressly enumer- 
ated in s 91 , and (iv) that mere overlapping does not invalidate 
either Federal oi Provincial legislation if the field is clear, and 
Federal law supersedes Provincial law where the field is not clear 

On the general question of the distiibution of powers between 
the Dominion and the Provinces as provided for under ss 91 and 
92 and the effect of s 132 three recent Privy Council decisions 
may throw some light, although we aie afraid the position is yet as 
uncertain and mdefimte as it could be in any circumstances 
These aie (i) the Aeronautics case,^ (ii) the Radio case,^ and (in) 
the International Laboui Conventions case |1 All these cases went 
to the Pi ivy Council on appeal from the Canadian Supreme Court 
and in each case the legislation in question had been referred by 
the Goveinor-Geneial m Council to the Supreme Court 

The question in (i) was, as was pointed out by Lord Sankey, 
L C , whether the contiol and legiilatiou of aeronautics was a 
subject on which the Domimon Parliament was alone competent 

* AC 696, 704, 706 (1923) 

I A 0 111, 118 q930l 

tin re Regulahon and Control of Aeronautics m Canada, (1932) AC 54 

§ In re Regulation and Control of Radio Communications in Canada, (1932) 
AG 804 

II Attorney General for Canada v Attorney General for Ontario and Others, (1937) 
AO 826 
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to legislate oi whetbei it was m each Piovmce so lelated to Provin- 
3ial property and cml lights and local matteis as to exclude the 
Dominion from any (oi fiom moie than meiely a limited) jurisdic- 
tion in respect of it The Council’s answei was that the subject 
belonged to the Dominion Loid Sankey then pioceeded to add 
that while the Courts should be zealous in upholding the charter of 
the Provinces as enacted in s 92 it must no less be borne in mmd 
that the real object of the Act was to give the Centre 
those high functions and almost sovereign powers by which uni- 
formity might be secured on all questions which were of common 
concern to all the Piovmces as members of a constituent uhole 
His lordship stated that there might be cases of emergency wheie 
the Dominion was empowered to act for the whole and that there 
might also be cases wheie the Dominion was entitled to speak for 
the whole and that not because of any judicial mteipietation of 
ss 91 and 92, but by leason of the plain terms of s 132, where 
Canada as a whole, having undertaken an obligation, was given the 
power necessary and proper foi peifoimmg that obligation 

It should be noted that the Dominion legislation in question 
was in puisuance of a “ Convention, relating to the Eegulation of 
Aerial Navigation ” and that, knowing as he did that it was so, 
Loid Sankey observed that the governing section in this case was 
s 132 which gave the Pailiament and G-oveinment cf Canada all 
poweis uecessaiT oi piopei foi perfoimmg the obligations towaids 
foieign countries aiising under Treaties between the Empiie and 
foreign countnes 

In the case of (n) the issue was whethei it was within the com- 
petence of the Dominion to legislate as to ladio communication in 
teiins of Alt 2 of the Intel national Radiotelegiaph Convention, 
1927, nhich had been latified and confirmed on behalf of His 
iMajesD’s Government m Canada by an mstiument signed by the 
Secietaii of State foi External Affairs, Canada Heie also the 
Prn^ Council’s ansucr was in the affirmative Speaking foi the 
Board Ahscoiint Dunedin observed 

" Canada as a Dominion is one of the signatones to the Conven- 
tion In a question with foreign powers the persons who 
might infringe some of the stipulations m the Convention 
would not bo the Dominion of Canada ns a w'hole but would 
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be individual pcreons resident in Canada These * persons 
must so to speak be kept in ordoi by legislation and the 
only legislation tliat can deal with them all at once is Domi- 
nion legislation This idea of Canada as a Dominion 
being bound by a Convention equivalent to a treaty with 
foreign powers w'as quite unthought of in 18G7 It is the out- 
come of the giadual development of the position of Canada 
which IS found in these later days expiessed in the 
Statute of Westmiustei It is not, therefore, to be expected 
til it such a matt-er should be dealt with in exphcit woids in 
eithei s 91 01 s 02 The onl> class of tieaty winch would 
bind Canada was tboughl of os a tieaty bv Gieat Biitain, and 
that was piocided for In s 132 In fine, though agieeing 
tint the Conventinu was not such a tieaty as is defined m 
s 132, then Lordshijis think that it comes to the same thing ” 

Viscount Dunedin laid down tw'o piopositions first, that it 
W'as Canada as a wliole wliicli was aincnalile to the othci Poweis 
foi tile projici cainuig out of the Convention, and secondly, tliat to 
pieient indiMduals in Canada lioin infringing the stipulations of 
the Convention it was necessaiy tliat the Dominion should enact 
legislation which would bind all the dw'elleis in Canada 

In the case of (iii) the issue involved was the validity of the 
three Statutes passed by the Dominion Pailiament — the Weekly 
Rest in Tndustiial Undertakings Act, 1935, the Minimum Wages 
Act, 1935, and the Limitation of Hours of Work Act, 1935 
These statutes sought to give effect to dialt conventions adopted 
by the Intci national Labour Oiganisation of the League of Nations 
in accoi dance with the Tieaty of Versailles, 1919, and signed 
and ratified on behalf of Canada m 1935 

In declaring on behalf of the Privy Council the statutes tiUia 
viies of the Dominion Parliament Lord Atkin held that s 132* was 
inapplicable in the cases undei reference His lordship based his 
decision on the ground that “ the obligations in legaid to Inter- 
national Laboui Conventions weie not obligations of Canada as 
part of the British Empire, but of Canada by virtue of her new 
status as an international peison and did not arise under a Treaty 

o 

* “ The Parliament and Government of Canada shall have all porvers necessary or 
proper for performing the obligations of Canada or of any Province thereof, as part of the 
British Empire, towards Foreign Countries, ansmg under Trcatids between the Empire 
and such Foreign Coimtries ” 
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between the British Empiie and foieign countries It was 
laid down that foi the validity oi otheiwise of such legislation 
lefeience was to be made not to s 132 but to ss 91 and 92 and that 
powei to legislate foi the pin pose of peifoiining the obligations of a 
Tieaty did not leside exclusively m the Dominion Paihament 
Lord Atkin said 

“ Foi the purposes of ss 91 and 92, that is to say, the distribution 
of legislative poweis between the Dominion and tlie Provinces 
there is no such thing as Treaty legislation No one can 
doubt that that distribution was one of the most essential 
conditions, piohably the most essential condition, m the 
mter-Piovmcirtl compact to which the Biitish North Amenca 
Act gave effect No fmther legislative competence Was 

obtained by the Dominion fiom its accession to international 
status, and the consequent inciease in the scope of its execu- 
tive functions The Dominion cannot meiely by making 
piomises to foreign countues clothe itself with legislative 
authoiity inconsistent with the Constitution which gave it 
biith ” 

And again 

“ It must not be thought that the result of the present decision is 
that Canada is incompetent to legislate in performance of 
Treaty obligations In the totality of legislative powers, 
Dominion and Provincial togethei, she is fully equipped But 
the legislative powers remain distiibuted, and if in the exer- 
cise of her new fimctions deiived fiom her mternational status 
she mcurs obligations they must, so far as legislation is con- 
cerned when they deal with Provincial classes of subjects, be 
dealt with by the totality of powers — m other words, by 
co-opeiation between the Dominion and the Piovinces ” 

It must be noted, by the way, that the Council also rejected 
the view that the Dominion was competent to enact the statutes 
in question on the ground that s 91 authoiised it to “ make laws 
foi the peace, oidei and good government of Canada, in relation 
to all matteis not coming within the classes of subjects by this 
Act assigned exclusively to the legislatures of the Provinces ” 


* The British Empire (A Report on its Structure and Problems by a Study Group 
of IMembers of the Royal Institute of International Affairs), p 28 
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It is of comse common giound that the obligations contemplated 
in s 132 weie obligations the Paihament and Government of 
Canada weie lequiied to dischaige as part of the British Empire 
and not as an international person and that at present the Dominion 
has acquiied a new status in international law for certain pui- 
poses But the issue is, to whom the power belongs of giving effect 
to the International Labour Conventions which were signed and 
ratified on behalf of Canada Doubtless the Imperial authorities 
have no such powei Lord Atkin is also correct in holding that 
Treaty* legislation is not specifically mentioned in ss 91 and 92 
which deal with the distribution of powei s But it cannot he in a 
vacuum 

We have aheady seen that Yiscount Dunedin in the 
Radio case used the words “ Convention equivalent to a 
Tieaty ” The point urged by Lord Atkin seems to suggest a dis- 
tinction without a difference, and it is not unreasonable to argue 
that for the purposes of s 132 a “ Convention ” is to all 
intents and purposes a “ Treaty ” If a Treaty m strict 
form IS not a Convention, it includes a Convention The 
distinction is pro forma rathei than substantial It is diffi- 
cult to understand how, if the Dominion could under s 132 take 
measuies to implement undertakings on behalf of the Empire, it 
could he precluded fiom doing so in legaid to its own undertaking 
Moieovei , if s 132 is intei preted to mean only Treaties between the 
whole Empire and foreign countries, the section is useless Eor 
now no Tieaties are made on behalf of the Empire as a whole TTis 
loidship, however, tries to find a solution and holds that action 
may he taken, if at all, by what he calls the totality of powei s, 
that IS to say, in co-opeiation between the Dominion and the Pro- 
vinces With respect we differ from his lordship’s view despite 
the hope that he has expiessed that Duff, C J ’s judgment in In re 
Natuml Pioducts Maiketing Acts, on which he substantially 
lelies, would form the locus classicus of the law on the point and 
would pieclude furthei disputes 


* A Treaty is signed by a person having full powers under the Great Seal, and the 
ratification, if any, is also under the Great Sieal, whereas a Convention is signed by a 
person authorised in that behalf by the Government concerned and ratified by that 
Go\ emment 

85 
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In inaitcis of gcneia) concern to tlie nation ns n wiiolc ns to 
wine]] no specilic nllocntion has liccn made tJie jnnsdiction lielongs 
to tile Ccntie latliei tlian to the units , and accoiding to tliat piin- 
ciplc, li, as Loid Atkin iiolds, the piovisions of s 132 do not ap- 
ply to the Laboin Conventions in question, the inattei sliould be 
const] lied as coming Avitliin the gencial pin view of tlic Centie 
In tins connection Loid Bankey’s stiess in the Aviaiiou cmsc that 
the Piovinces “ aie membeis of a constituent whole ” is signifi- 
cant and ought to be given due weight The intention of the 
fianieis of the Act may also be gatheied fiom the fact that they 
dehbeiatcly cbaigcd the Dominion with the discharge of obliga- 
tions mentioned in s 132 both in lesjiect of the Centic and the 
units, although at the time wdien the Biitish Noith Ainciica Act 
w'as enacted Canada w’as accoKled a status dilTcient fiom wdiat it 
has come to enjoy at piesent 

If the stiict lettei of the law is held to constitute a disability 
on the Centie acting alone in implementing the International 
Laboin Conventions, the Coint sliould be guided by the spiiit wdien 
the lettei does not, as appaiently in this case, provide 
a solution It should lely on the doctime enunciated by 
Loid Loiebuin, L C , that “ wdien the text is ambi- 
guous lecourse must be had to the context and scheme of the 
Act ” Suppoit foi this contention may be found also in Loid 
Sankey, L C ’s obseiwation in Eduards and Others v Attorney- 
Geneial for Canada and Others^ to the effect that the Biitish 
North Ameiica Act planted m Canada a living tree capable of 
giowdh and expansion wntlim its natural limits ” and that “ the 
object was to giant a Constitution to Canada ” It was held m 
that judgment that the word “ peison ” m s 24t of the Biitish 
Noith Ameiica Act included females and that w^omen were 
eligible to be summoned to and become membeis of the Senate of 
Canada, although at the time when the Act was passed the framers 
theieof might have no idea that ivomen might become legislators 

A C 124 (1980) 

t " The Governor General shaU from tune to tune, m the Queen’s name, by mstru 
ment under the Great Seal of Canada, summon qualified persons to the Senate, and, sub 
ject to the provisions of this Act, every person so summoned shall become and be a 
member of the Senate and a Senator ” 
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Loid Atkm’s leference to the “totality of poi 
medy, foi nowheie does the Act piovide foi a n 
cntive 01 legislative, foi the pin pose of seem mg c 
tween the Dominion and the Provinces Should 
luling be final, a deadlock might ensue if, for exam 
Vinces voted with the Federation and the others vc 
The position in such a case would be ab 
tolerable Again it will be seen that in s 
IS definitely made between “ Canada ’’ and the 
that it was the intention of Pailiament to exclude 
fiom any juiisdiction in lespect of obligations arisin 
es 01 Conventions The new status acquiied by the 
not necessaiily vest in the Piovinces powei to mak( 
of an mtei national chaiacter oi to implement them i 
ed m that behalf by a competent authoiity, and the 
tween the Centie and the units has been bi ought o 
in s 7 (3) of the Statute of Westmmstei, 1931 
Atkm, in our judgment, justified m disposing m a rj 
fashion of the “peace, oidei and good government” ( 
for diffeiential treatment accorded to the produce 
Provinces m legaid to the houis of woik, a inimmui 
tions m factoiies, etc , might provoke giave disoidei 
peace and good goveinment of the Dominion as a wl 


II The United States 

In Ameiica befoie the wai of hbeiation the iin 
waids came to be known i 
Federation in If 8 A States,! had beeu sepal ate pol 

each with its omi distinct histo 
dents The necessity of common action, in their 
England, led them as fiee contiactmg paities to diai 


* Lord Atkm’s pidgment has been differently commented upon in 
Cananian m t j . , . ^ 
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of fedeiation Under tliat scheme the States pledged themselves 
to ]oint action in some fundamental matteis It was laid down in 
the Tieaty * 

I That “ each State letains its sovereignty, fieedom and inde- 

pendence, and eveiy powei, jmisdiction and light, which is 
not by this confederation expiessly delegated to the United 
States in Congress assembled,” 

II That ‘‘ the said States heieby seveially entei into a firm league 

of friendship with each other, for their common defence, the 
security of then libeities, and then mutual and general wel- 
fare, bindmg themselves to assist each other, agamst all 
foices offeied to, oi attacks made upon them, or any of 
them, on account of religion, sovereignty, tiade, or any other 
pretence whatever ” 

It was soon discovered that the limitation of powei s 
vested in Congress had produced gieat 
constitutional and economic difficulties 
Alexandei Hamilton then pointed out 
that the only lemedy lay m the total abolition of sepaiate soveieign- 
ties of the States and in the cieation of a central imitary Govern- 
ment But his view did not commend itself to the States, and as 
a mattei of fact in many of them even the limited poAvers of Con- 
giess came to be looked upon Avith suspicion It became nevei- 
thelcss moie and moie evident that the poweis confeiied upon 
Congiess weie inadequate to the exigencies of gOA’-ernment and the 
picseivation of the Union, and as a lesult a Convention of the, 
delegates fiom the States Avas summoned foi the puipose of re- 
vising the ai tides of confederation to meet the lequiiements of the 
situation The Convention aiiogated to itself the jioAvcrs and 
functions of a Constituent Assembly and diafted the Constitution 
of the Ameiican Fedeial Republic in 1787 When the Constitu- 
tion thus diawn up AAas adopted ceitam States submitted scA’^eial 
amendments desiiing that those amendments should foim part of 
the Constitution Some of them AA'eie adopted at “ latification ” 
foiming as they do the ten amendments of 1791 ElcATn fuithei 
amendments folloAA^ed fiom time to time of which the thiileenth, 
foul teenth and fifteenth amendments came as a diiect result of the 


* Arts 2 and 3 



TJIE FEDERATION AND RESIDUARY POWERS 


677 


CimI AVai Tlic t\^en^y-fust amendment adopted in !I933 has 
lepealed the ei^^hteentli amendment ivliich pioliibited the manu- 
iactuie, sale, oi tianspoi tation of intoxicating liqiiois 

Notwithstanding tlie amendments and ttie changes they 
hioiiglit about, tlie mam basis of distiibution of powers m 
Amciica lemains almost the same, that is to say, only 
the delegated poweis he vested m Congiess, the States conti- 
nuing to exeicise the ic'uduaiy ])oncis Tlie Constitution has 
slioun lemaikable pouei of lesistancc against diastic change 
Tins IS laigely due to the special pioceduie foi constitutional 
amendment lequiiing a tno-thiids majoiity in Congiess and lati- 
lication by thiee-foui tbs of the States Undei s 8 of 
Alt I of the Constitution the poweis of Congiess aie 
enumeiated giving it altogethei 18 subjects The eigliteenth item 
does not lefei to any paiticulai subject oi subjects, but it is intend- 
ed to give flexibility to all jiieceding poweis It is knoivn as the 
“ implied poweis ” clause It authoiises Congiess “ to make all 
laws nhicli shall be ncccssaiy and jiropei foi caiiymg into exe- 
cution the foicgomg poneis, and all othei jioweis vested by this 
Constitution in the Govcinment of the United States, oi in any 
depaitment oi officei theieof ” 

The express poueis of the Fedeial Centie aie not self- 
executing, i c , the cxeicise of each of these poweis lequiies a law 
The powei to do ceitain things caiiies with it the light to make 
01 piomulgate laws oi regulations incidental theieto, and “the im- 
jilied poweis” clause m the USA Constitution is intended to 
regulaiise any action that may be taken by the Centie 
foi the puipose of cxeicising lights which have been con- 
feu ed upon it under s 8 of Ait I of the Constitution The 
Supieme Couit has geneially given the clause a libeial interpieta- 
tion, leaving to Congiess a laige lange of choice vuth legard to 
means which might be adopted to execute its powers undei the 
law 


Federal use 
powers 


of impbed 


In the celebrated case of McCulloch v Maryland Chief 
Justice John Mai shall interpreted the clause 
m the following words “ Let the end be 
legitimate, let it be vuthm the scope of the 
Constitution, and all means which are appropiiate^which are 
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inly adapted to that end, and wliich aic not piolnbitccl but 
sistent Avitli tlie lettcj and sjnut of tlic Constitution, aie consti- 
nnal ” It is well-known that the Fedcial authoiities to-day 
ke a lathei libeial use of “the implied powcis” clause in the 
foimance of some of then most impoitant functions As 
mo puts it, “the powei to establisli caincs witli it the power 
maintain The jiowei to legulatc caines ivitli it the powci to 
iblish agencies of legulation The power to seciiie a designated 
[ cariies with it the poAvei to use whatevei means aie plainly 
pted to that end 

It IS being felt in modem times, laigely on account of the veiY 
le lange of legislation caused by the extension of spheies of 
TOinmental activity, that tlie fiameis of the Ameiican 
istitution gave the Fedeiation too little lathei than too 
ch authority, notwithstanding the possibilities of expansion of 
ir poweis undei the “ implied poweis “ clause Some thinkeis 
d that weie the Constitution being fiamed to-day, the Centre 
uld be given moie poweis than they enjoy at present 
licial decisions aie, however, moie oi less influenced 

this consi delation, and it has been found that the 
pi erne Court puts a geneious constiuction on the “ im- 
3d poweis “ clause witli the lesult that the position of Congiess 
3, to a consideiable extent, been stiengthened Tlie lead in 
engthenmg the Fedeial centie came decisively fiom Chief 
Btice Marshall t Eefeience has alieady been made to McCulloch 
Maiijland and the principles laid down by the Chief Justice 

The facts of the case aie these By way of leply to the Nation- 
Bank with a Federal chaitei founded in 1816 to lemove the pie- 
Img financial confusion brought about by the activities of the 
ites, Maiyland pi omulgated a law providing that if a Bianch 
nk weie established without the assent of the State, its notes 
ist be printed on stamped papei unless the Bank paid a specified 
1 The branch national bank m Baltimore lefused to oblige 
3 State , and McCulloch, the cashier of the bank, was sued 
le mattei was brought before the Supieme Couit The Chief 

* Munro The GonsMutton of Uie United States, p 66 

f Bead an interesting chapter on Constitutional Law under Marshall in A Constt 
tonal History of the United States, by Andrew 0 McLaughhn, pp 385 400 
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Justice examined the nature and charactei of the Union and 
denied the asseition that it was a Government of the States The 
States, he argued, might have assembled in conventions for the 
purpos'es of the Union, but they were conventions of the people and 
chosen and sanctioned by them ‘ The Government of the 
Union then,” Marshall declared, “ is emphatically and truly a 
government of the people In form and in substance it emanates 
from them Its poweis aie gi anted by them, and aie to be exer- 
cised directly on them, and foi their benefit ” The States by 
necessary intendment had no light to stand between the people 
and then Union, and the Maryland Act was declared unconstitu- 
tional not only on the principle of the sovereignty of the people 
vested in the Federation but also on the doctiine of its “ implied 
powers ”* 

In 1824 m Osborn v Bank of United States't Maishall 
had again to defend ” national unity ” against “ State rights ” 
and leaffirmed the principles enunciated in McCulloch v Manjland 
In 1821 Maishall leplied from the bench, which sat to tlecide the 
case of Cohens v Virginui,\ to the Viigima pamphleteeis who 
asserted inter aha that the Constitution did not contemplate a 
centiahsed and consolidated union, but a system in which authority 
was at most divided, that theie was nothing in the Constitution ex- 
piessly authoiismg the Central Government and the Federal judi- 
ciary to be judges of the extent of then own poweis and that it 
did not deny the State courts power to pionounce finally upon 
the validity of State legislation 

The facts of the case are briefly stated Cohens was 
fined for selling lottery tickets in Virginia by a local 
couit His defence was that inasmuch as the lottery 
was authoiised by Congiess he was within his legal and 
constitutional rights to sell the tickets in Viigmia The case was 
on appeal heaid by the Supieme Court Heie also the mam issue 
was the natuie of the Union and the extent of its sovereignty 
vis-a-vis ‘‘ State lights ” Counsel foi the defendants mged that 
the Fedeial Couiii had no juiisdiction to review the finding of a 
State Couit, a contention which Chief Justice Maishall rejected 


“* 4 Wheaton, 31G 


f S Wheaton 728 


X G VTieaton, 264 
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Without hesitation Then he went on to examine the chaiacter of 
the Union and made a significant lint forceful statement “ Tliat 
the United States,” Maishall, C J , lemaikcd, ” foim, foi mnny 
and foi most impoitant puiposes, a single nation lias not yet been 
denied In wai, w'e aie one people In making peace, wc are 
one people In many othei lespects the Ameiican people aie 
one The Constitution and laws of a State, so fai as they 

aie lepugnant to the Constitution and laws of the United States, 
aie absolutely void These States aie constituent paits of the 
United States They aie membeis of one gieat Empiic — for some 
puiposes soveieign, foi some puiposes suboidinate But Cohens 
had to pay the fine as the Couit held that the Fedeial law autho- 
iising the lotteiy should not be constiued as applying outside the 
corporate limits of Washington Theie was, howevei, no doubt 
as to the authoiity of Congiess to legislate, if necessaiT, for the 
entile Union including its constituent States 

Theie aie two leading Amciican cases on the subject 
of intei -State commeice in which again 
Interstate commerce Marshall figiued as Judge and which 

will be of considerable interest to the 
Courts in India The question laised in 1824 1 before the 
Supieme Couit was as to the validity of a New York Act 
granting to certain persons ” the exclusive light to navi- 
gate New York waters in steamboats ” It was not denied 
that ” the completely internal commerce of a State is subject to 
State legislation,” but the issue was laigei and hr.d a bearing on 
intei -State and foieign commerce which was within the sphere of 
Congiess The issue was, could a particular State, in exeicise of 
its complete authoiity over transpoiiiaticn m wateis within its 
temtonal limits, obstruct the natural sources of commimication 
between one State and another and exclude foieign ships oi boats 
from its haibouis? Marshall decided against New Yoik and 
obseiwed that ” Commeice, undoubtedly is tiaffic, but it is some- 
thing more, it is intei course,” and that the powei to legulate it 
belonged to Congiess and extended to all parts of the Union :j; 

6 Wheaton, 364, 413 14 
t Gibbons t Ogden, 9 Wheaton 

t Similar decisionB -were given in International Text Book Co v Ptgg in 1910, and 
Public Utilities Coinnussion v Attleboro Steam and Electric Company in 1927 
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In O') own V Blaiyland which came befoie the Court 
in 1827 Mai shall lefused to admit the light of a State 
to leqiiiie the impoiteis of foieign goods to pay a State 
license fee “ When the impoiter,” in his opinion, 
“ has so acted upon the thing impoited that it has 
become incoipoiated and mixed up with the mass of pioperty in the 
countiy, it has, peihaps, lost its distinctive character as an import, 
and has become subject to the taxing powei of the State, but 
while leceivmg the piopeity of the impoiter in his waiehouse, in 
the oiigmal foim oi passage , a tax upon it is too plainly a 

duty on impoits to escape the piohibition in the Constitution 

The pimciple thus laid down has subsequently been applied as 
a geneial mle to mtei-State and foieign commeice t Maishall, it 
IS thus deal, has extended the spheie of federal legislation by broad 
and libeial constiuction of the “ implied poweis ” clause, asserted 
the limitations on the poweis of the States and upheld the authority 
of the Supieme Court to leview decisions of the State 
couits and interpiet in the light of the Constitution the 
policy of the State Goveinments If, as we maintain, theie 
have been fai-ieachmg constitutional developments m the United 
States, they have laigely been influenced by the judgments of Chief 
Justice Maishall, and there is need foi caution when undue em- 
phasis IS sought to be laid on the so-called residual power of the 
States Much moie has taken place to the detriment of “ State 
lights ” than most foieign obseiveis can imagine smce the consti- 
tution of the United States was fiist adopted, and Professor 
Kennedy peihaps was not indulging in meie ihapsody when he 
dedal ed “ The American lepubhc began with a theory of State 
lights To-day we watch the evei -increasing giowth of federal 
powei 

But theie is still some confusion as legaids the powers of the 
iival authoiities, namely, the Centie and its 
Conflicts of jnnsdiction Constituent umts, which has in no small 

measuie blocked lugent social legislation 
The delegation of powers is supplemented by expiess prohi- 


* 12 Wheaton, 441-42 

f Letsy X Hardin, 135 U S 100 

t Eennedy Essays in GonstituGonal Law, p 84, 
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bitious which aie a peciihai feature of the American Constitution 
The most impoitant of tlic pioJubitions aio set out in s 9 (as le- 
gal ds the United States) and s 10 (as icgaids tlic States) of 
Alt I as well as in the Uouitecnth Amendment, but s 9, m 
so fai as it is confined to clause 4, has been amended by the Six- 
teenth Amendment so that Congicss has now powei “ to lay and 
collect taxes on incomes, fiom whatcvei source deiived, without 
apportionment among the seveial States, and without icgaid to 
any census oi euumeiation ” Some of the prohibitions^ilily to 
Congiess, but a numbei including the piovisioiis foi bidding legis- 
lation designed to impaii the obligations of contiacts'^ oi de- 
priving any peisoii of piopcity witlioiit “ due piocess of law ”t 
aie specifically to apply against the States 

Some of those piohibitions, miiltifaiious m numbei 
and complex m chaiactci, have fiequcntly tended to pioducc 
deadlocks m legislation as being applicable by implication 
against both Congiess and the States The Royal Com- 
mission on the Austiahan Constitution, 1929, ]ustly ob- 
served that as “ Congiess can only legislate on the sub- 
jects assigned to it, and within the limitations and subject to the 
piohibitions applying to its powers, the piohibitions which are 
addressed to the States, and which lestiict the geneial poweis on 
legislation otherwise reserved to them, pieclude m effect any legis- 
lation in the United States of the chaiactei desciibed in the piohi- 
bitions unless and until the Constitution is amended, and they 
have m fact stood in the way of much social legislation 

In lecent years, it should be noted, the maxims laid 


The Supreme Court’s 
powers of interference 


down by Marshall have leceived a severe 
set-back in the judicial decisions deli- 
vered from time to time The authors 


of the American Constitution could not foresee in 1787 


such wide extensions of Governmental activities as modern 


conditions have necessitated in aU parts of the civilised world, not 
to speak of the United States On stiict and literal intei’preta- 


* Cl I of 6 10 of Art 1 

f s 1 of the Fourteenth Amendment Cf the mterpretahon of the “ due process " 
clause dealt with in Chapter VJJLI, stipra Under the Fifth Amendment the " due 
process ” clause applies also to Federal Acts or measures 

J: Report of the Royal Commission on the Australian Constitution, 1929, pp 76 77, 
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lion of the Constitution it is difficult to sustain the bold and ambi- 
tious measuics wbicb the Fcdeial autboiities undei Mi Roosevelt s 
inspiiation ba\c often sought to enact and enfoice A senes of 
decisions by the Rupiciuc Couit lends siippoit to this view In the 
couise of one ‘^eai, i c , 1935, as many as five decisions declaied 
Acts of the Fcdcial Ccntie unconstitutional 

In Panama Pcfvung Company v Ryan (Hot Oil case), 
foi example, the Supicmc Couii nullified s 9 of Title 
I of the Rational Industiial Recovciy Act of 1933 on 
the gionnd that it was impiopci delegation of legislative powei to 
tlic Picsident In Pouj v Untied States the joint lesolution of 
1933 declaiiiig pawuciits in gold to meet obligations to be against 
public pobc\ , etc , vas pionounccd invalid in so fai as it applied to 
obligations on the pait of the rnited States t In RaiJioad Retire- 
ment Boaid V AUon R R the Railioad Retiiement Pension Act 
of 1934 vas declaied unconstitutional because it took away the 
piopeity of the laiboads vitbout “due piocess of law” as piovided 
foi in the Fifth Amendment and also because it was impiopei intei- 
feiencc by Congiess with commerce among the seveial States | In 
Schcchtc} ^ United States, s 3 of Title I of the National Industiial 
Rccoveiy Act abeady lefeiied to was held unconstitutional “ on 
the giounds (a) that Congiess lacked aiitboiity to delegate its 
powei s to the Piesidcnt, (b) that the codes attempted to legulate 
tiansactions within a State Avhich lay outside the powei of Con- 
giess, and (c) that ccitain piovisions wcie contiaiy to the due pro- 
cess of law clause ”§ In United States v Wilham M Butle'i et al 
Receiveis of Hoosac Mills hie , the Agiicultuial Adjustment Act 
was declaied invalid on the giound that it mteifeied with the right 
of the States to contiol and legulate local activities 

Apiojws of the Scheohtei case Piofessoi Haiold J 
Laski says that it has asserted three piopositions “ each 
of which is momentous in its impact ” First, no emer- 
gency can permit the legislature oi the executive to de- 
pait fiom the plain lettei of the law Secondly, the Constitution 
of 1787 gives Congiess no powei to inteifeie with commerce un- 
less it IS definitely of an intei-State natuie fiom which it follows 


* 293 U S 888 
t 291 U 8 380 


t 296 US 330 
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that it cannot contiol the conditions ot mauufactuie in any indus- 
tiy as “ this is a State pieiogative " Thiidly, Congiess has 
no authoiity to delegate poiveis of legislation to the Picsident 
Piofessor Laski may he peifcctly light in liis analysis of the posi- 
tion in the United States as levealed in the pionoiincements of the 
Supieme Couit paiticulaily in lociv of the iiiinciples of consti no- 
tion followed as a geneial lule nudei the Anglo-Saxon system, hnt 
it does not mean that the ends Mi Eoosevelt attempted to secuie 
by Fedeial action can be achieved by State action The lesult is 
deadlock Bold elfoits have, honevei, been made with a measuie 
of success to countei the effect of these decisions by changes m the 
lieisonnel of the Supieme Couit 


III The Commonwealth of Atistiaha 

The terms of the Austiahan Pedeiation aie to be found 
in a senes of lesolutions passed at the Consti- 
The Australian Federa Convention which met at Sydney in 

1891, at the instance of Sii Hemy Parkes, 
its elected President The resolutions were in the follomng terms 

I The powers and lights of the existing Colonies to remain m- 
tact, excepting as regaids any such powei-s as it may be 
necessaiy to hand over to the Federal Government 

n No alteration to be made m the States without the consent of 
the legislatures of such States as well as of the Federal 
Farhament 

TTT Tiade between the Federated Colomes to be absolutely free 

rV Powers to impose customs and excise duties to be vested m 
the Federal Government and Parhament 

V Mihtary and Naval foices to be under one command 

'\T The Fedeial Constitution to make provision to enable each 
State to make amendments in each Constitution, ^ necessary, 
for the pui poses of Federation 

The Sydney Convention was followed by another Convention 
which met at Adelaide six years latei and, after a short adjourn- 
ment, reassembled at Sydney and again at Melbourne The prin- 



•THB FlilDERATION AND RESIDUARY POWERS 685 

ciples of Pedeiatlou whicb had been accepted in 1891 lemained 
substantially the same, and the Constitution was diafted in accoid- 
ance therewith An Australian delegation earned the diaft ovei to 
London foi the necessaiy legislative sanction of the Impel lal 
Parliament The result was the passing of the Australian Com- 
monwealth Act in 1900 TJndei a Royal Pioclamation the Con- 
stitution embodied in the Act came into operation in 1901 creating 
a federation known as the Commonwealth of Australia 

The problem of the distiibution of powers vexed the fathers of 
the Australian Constitution ]ust as it had 
Amtn^n vcxed those of the American and Canadian 

Pedeiations And the experience garner- 
ed in the latter two countries stood the Austiahan statesmen in 
good stead The Constituent Convention had before them both the 
Canadian and American examples and utilised them to the fullest 
extent In Canada the United States procedure of distiibution of 
powers was reversed inasmuch as it was discovered that many 
complicated controversies had arisen in America in respect of 
State rights leading to the weakening of Central control 
The Australian Convention, however, came to the con- 
clusion that the difficulties that had cropped up on the 
question of State rights in the United States “ were the 
lesults not of the principles of distribution but of the 
fevmess of the specific powers assigned and of the limi- 
tations with which these powers had been beset ” It was 
accordingly contended that were those difficulties removed the 
Ameiican system would make far greater simplicity and efficiency 
than the Canadian pattern Consequently specific powers were 
delegated to the Federal Parliament in Australia and the residuary 
powers left to the constituent States ^ This results, as was point- 
ed out by the Piivy Council in the Colonial Siigai Refining case, 
not only from the broad pimciple enunciated in s 51 but also 
fiom s 107 which enacts that “ eveiy power of the Parliament 
of a Colony which has become or becomes a State shall, unless it 
is by this Constitution exclusively vested in the Pailiament of the 
Commonwealth oi vuthdrawn from the Parliament of the State, 


* B 107 
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me as at tlie esiablisliment of the Commonwealth or of the 
Sion 01 establishment of the State, as the case may be ” 
n ss 61 and 62 the subjects assigned to the Fedeial 

Pailiament aic eniimciated But the dilfei- 
re and Concurrent plliascology of the two 

sections must be noted S 61 does 
give the Comraonivealth Pailiament exclusive poweis 
such poweis, subject to the Constitution, aie 
led to it by s 52 in icspect of (?) tlie scat of govcinment of 
ommonwealth, and all places acqniied by it foi public pui- 
, (??) inatteis iclating to any dcpaitment of the public seivice 
mtrol of which is by the Constitution tiansfeiied to the Exe- 

I Goveimnent of the Commonwealth, and {m) othei matteis 
ed by the Constitution to be within the exclusive poweis of 
‘ailiament Thus the exclusive poweis lefeiied to m item 
af s 52 extend also to duties of customs and excise and 
ties on the jii eduction oi expoit of goods, by implication to 
.aval 01 militai 7 foices and the imposition of any tax on the 

II ty of any kind belonging to the Commonwealth t and to 
ge and legal tendei in payment of debts | 

On thiity-nme dilfeient subjects the Commonwealth Pailia- 
is competent undei the geneial poweis confeiied by s 61 
pslate, subject to the Constitution, foi the peace, older, and 
goveinment of the Commonwealth The onus of pioof that 
Jommon wealth Parliament has powei to legislate as to a paiti- 
subject mattei which was befoie fedeiation vested in the 
latures of the States lests on the Commonwealth itself § It is 
to be undei stood that the States can m no ciicumstances 
[ate on matters specified m s 51 They can The lule of 
Auction IS that the legislative authoiity of the Commonwealth 
lament with lespect to any subject mentioned m s 51 is not to 
Dnstraed as exclusive “ unless fiom the natme of power, oi 
. the obvious lesults of its operations, a lepugnancy must exist 
; to lead to a necessaiy conclusion that the power was intended 
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to be exclusive,” otbeiwise ” the tiue lule of interpietation is 
that the powei is meiely concuiient Wheie, upon this lule of 
cousti notion, the Fecleial powei is not by necessaiy intendment 
exclusive the States can legislate unless the Fedeial Pailiament 
occupies the field itself S 109 piovides that ” when a law of a 
State is inconsistent with a law of the Commonwealth, the latter 
shall pievail, and the foimei shall, to the extent of the inconsisten- 
c^ , be invalid ” The scope of some of the items in s 51 is le- 
stiicted 01 extended, as the case mav be, In the piovisions of ss 93, 
99, 100, 114 and 115 

Then it is to be lemembeied that undei s 51 (placitum 
XXX’\T^) the Commonwealth Parliament 
Tuthonty^ Federal empoveicd to make laws on matters 

in respect of which the Constitution makes 
provision ” until the Pailiament otherwise provides ” In exercise 
of those poveis the Commonwealth Parliament has been 
able to enter upon ceitam distinct fields of legislation not expressly 
assigned to it The lepoit of the Ro^al Commission has referred 
to 8 items of such legislation, and in most of those cases the judicial 
decisions have upheld the claims of the Pedeial Parliament 
Apart from the powers of alteration of the Constitution by leferen- 
dum under s 128, the framers of the Australian Constitution 
have thus accepted in a large number of the sections the piinciple 
of giving the Commonwealth Parliament powei to deal with a 
variety of subjects to which the phiase ” until the Parliament 
otherwise provides ” applies, and sought to devise a scheme hav- 
ing the merits both of rigid and flexible Constitutions 

As Jennings and Young point out, ” theie are over thnty 
powers of incidental constitutional amendment which the 
Commonwealth Parliament may exercise without bunging 
s 128 into use ”t The Centre derives mcidental oi an- 
cillaiy powers from placitum XXXIK in s 51 which 
provides that the Commonwealth Parliament shall have 
powei to make laws with lespect to ” matters incidental to 
the execution of any powei vested in the Parliament or in 

* Quick and Garran The Annotated Constitution of the Austrahan Common 
wealth, p 609 

f Constitutional Laws of the British Empire, p 214 
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eithei House theieof, or in the Government of the Commonwealth, 
01 in the Fedeial Judicatiue, oi in any dejiaitment oi officei of the 
Commonwealth ” On the other hand, however, the Dominion of 
Canada has, and the Austialian Commonwealth Government have 
not, powei to veto legislation passed by then lespective constituent 
units 


Now, dm mg the earlier period of the Fedeial system the 

‘‘Implied prohibitions” Commonwealth High Coiiifc 

and ‘‘ immunity of in adopted on the authoiitj of the decision in 
Btrumentahties McGullocIi V Maryland the doctrines of 

“ implied piohibitions ” and “ immunity of mstiumentalities ” 
In D'Emden v Pedder they held that a Fedeial officei could not 
be compelled by a State to use its stamp on a leceipt foi his 
salaiy ^ Again it was held in Deakin v Webb and Lyne v 
Webb that a State could not subject a Fedeial officei to income 
tax piovided by its statute f Deliveiing the judgment of the Couit 
Griffith, C J , obseiwed that wheie any powei oi contiol was ex- 
picssly gi anted theie was included in the giant, to the full extent 
of tile capacity of the giantoi, and without special mention, every 
povei and contiol the denial of which would lendei the grant it- 
self inehectne It was pointed out that the piovisions embodied in 
the Australian Constitution were undistmgmshable in substance, 
though vaiied m foim, fiom the piovisions of the United States 
Constitution and that it was not an umcasonable infeience that its 


fiameis had intended that like piovisions should leceive 
like intei*])ictation His loidship then quoted extensively 
fiom the judgment in McGidJoch's case In that judg- 
ment the Supieme Couit lemaiked intei aha “ If the 
States ma-\ tax one instiument employed by the Govein- 
ment m the execution of its poveis, tliey may tax any and eveiy 
otbei instiument Tliev mav tax the mail , they may tax the 
mint, thev may tax patent lights, they may tax judicial piocess, 
thev mai tax all tlie means emjiloyed by the Goveinment to an ex- 
ce^^s whicli Mould defeat all ends of goveinment This mms not in- 
tended by the Ameiican people ” With lefeience to the point 


* 1 c n B , SI a'xu), 
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suggested that the doctiines enunciated in McCulloch’s case were 
not applicable to the Commonwealth by reason of the power of veto 
leseived to the Crown, Griffith, C J , said that the assent of the 
Crown 01 the non-exercise of the power of veto could not regularise 
an invalid law 

In Wehh v Outnm* however, the Piivy Council jejected 
those doctrines, it lefused to accept “ the principles of federal- 
ism ” as asseited in the United States and by the High Court of 
Australia It held that there was no analogy between the Ameii- 
can and Australian Constitutions which would sustain the implied 
lestiaint upon the States’ poweis in the Commonwealth Lord 
Halsbuiy was perhaps correct, if we may say so with respect, in 
maintaining that the thesis that a similarity, not of words, but of 
institutions, must necessaiily carry with it as a consequence an 
identity in all respects was not sustainable The knowledge of the 
Ameiican Constitution on the pait of those who had a hand in 
flaming the Australian Act and their supposed pieference foi this 
or that model constituted no safe guide foi the construction of a 
statute If the voids of the Statute weie unambiguous and cleai, 
theie vas in law no justification foi the inference that on Ameri- 
can analogy there was “ implied prohibition ” in the Austiahan 
Constitution also But theie seems to be no substance in Lord 
Halsbuiy’ s doctrine that when a State Act in the Common v'^ealth 
v^as assented to by the Crown it necessarily became a valid lav^ as 
having the force of an Impel lal Act, unless cleai piovisions to 
that effect were incorpoiated in the Constitution 

In Baxte'i v Commissioners of Taxationt the Commonwealth 
High Couit, howevei, leafi&imed the “ pimciples of federalism ” 
contiary to the decision of the Pi ivy Council In this case the In- 
come Tax Commissioner of New South Wales sought to recovei 
income tax from a Federal of&cei residing m that State The 
issues laised in the case v^eie (?) vdiethei the High Couit oi the 
ludicial Committee v^as undei the Constitution the ultimate aibi- 
tei upon questions as to the limits intei se of the constitutional 
poweis of the Commonv^ealth and those of any State oi States, 
and (n) whethei undei the Constitution a State could, in the exer- 

* A C 81 (ia07) 

t 1 C L R 1087 (10071 

87 
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cise of its legislative oi executive authority, interfeie with the 
exercise of the legislative oi executive authoiity of the Commoii- 
wealth, and, conversely, whether the Commonwealth could in like 
manner trammel the legislative or executive authority of the States 
As regards the first issue, the High Court held, relying on s 74, 
that it had been set up as an Australian tiibimal to decide ques- 
tions of purely Australian domestic concern without appeal or re- 
view, unless the High Couit in the exercise of its ovm judicial 
fimctions, and upon its ovm judicial responsibility, formed the 
opinion that the question at issue was one on which it should sub- 
mit itself to the guidance of the Pi ivy Council Accordingly the 
High Coiut was m no waj'^ bound by the decision of the Judicial 
Committee in Wehh v Outnm, a view which recorded the un- 
animous judgment of the High Court On the second issue the 
majority observed that the implication of a piohibition oi mutual 
mteifeiencc was as necessaiy m the case of the Austiahan Consti- 
tution as in that of the United States and that the doctiine laid 
doim m D'Emden v Peddci should once more be af&imed 
notwithstanding the decision m Wchh v Ontrmi The 
rule tinis laid down, it was added, was “ safe for the States and 
safe foi the Commonwealth ” The High Couit refused a certifi- 
cate foi appeal to the Privy Council, and special leave to ajipeal 
vas lefiised by the Council “ the amount at stake being inconsi- 
deiable and tlie contioveisy having been closed 

“ The contioveisy having been closed ” had lefeience 
to the fact that legislation had been enacted by the Pedeial Paiha- 
ment subjecting undei certain conditions membeis of the Federal 
Pailiament as well as Fedeial ofiiceis to the State income tax 
Futiiic conflicts of decision wcie sought to be eliminated by the 
exeicwe In tiie Fedeial Pailiament of its powei to make the juiis- 
diction of the High Court exchiswe under ss 76 and 77 “in all 
matteis iinohing an'\ questions as to the limits inter se of the 
constitutional poweis of the Commonwealth and those of any 
States ni as to the limits inter sc of the constitutional powers of 
am two or more States ”t 


South U T^xatiou CotumiKSioncrs v Baxter, AC 214 (1903) 

* Jcuninfr ‘1 end loung Constitutional Lair/t of the British Emjnre, p 21G ITic 
TTi^l f oTrt lu^ poTpr under b 71 to grant n ccrtificnic for appeal to (he Pn\-y Council 
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The doctime enunciated in Baxtei v Gomimssionos of Taxa- 
tion was lelied on and applied in a long catena of Australian cases, 
especially in Mumcipal CouncAl of Sydneij v The Commonwealth ,* 
Roberts v Ahern, The Commonwealth v New South Wales, 
The King v Sutton, ^ Attoiney-Geneial for New South Wales v 
Collectoi of Customs\\ and The State Railways Servants’ case H 
It was laid down in the State Railways Servants’ case that the doc- 
trine of “ implied prohibition ” was recipiocal so that it applied 
as much to interferences by the Commonwealth with State instru- 
mentalities as to the State interferences with Federal instrumen- 
talities Noi was it restiicted to taxation only 

The decision in Baxtei v Commissioners of Taxation 
was depaited from by the High Comt itself thirteen years latei 
in Amalgamated Society of Engineeis v Adelaide Steamship 
Co It lejected the doctiines of “ implied prohibitions ” 
and ‘ ‘ immunity of instrumentalities ’ ’ as upheld in numerous 
earliei decisions already cited It was pointed out by the learned 
judges that foi the piopei constiuction of the Australian Constitu- 
tion it was essential to beai in mind two caidinal featuies of the 
Australian system which weie intei woven in its texture and, not- 
withstanding consideiable similaiity of structural design, including 
the depositaiy of lesidual poweis, radically distinguished it from 
the Ameiican Constitution Tliey must be taken into account in 
determining the meaning of its language One was the common 
sovereignty of all parts of the Biitish Empiie , the other was the 
principle of lesponsible goveinment The combined effect of these 
features was that the expression “ State ” and the expression 
Commonwealth ” compiehended both the stiictly legal concep- 
tion of the King in right of a designated territoiy, and the people 
of that territory consideied as a political oigamsm The High 


for any special reason That power it exercises sparingly, and a notable instance of the 
grant of such a certificate by the High Court was furnished by Attorney General for 
Australia v Colonial Sugar Refining Co 
* 1 C L E 208 
+ 1 C L E 406 
I 3 C L E 807 
§ 6 OLE 789 
(I 6 OLE 818 
H 4 OLE 488 
** 28 C L E 129 (1920) 
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Couit held that in view of tlie two featmcs ol common and indi- 
visible sovereignty and lesponsible goveinment, it was wiong to 
endeavoni to find one’s way thiough the Austiahan Constitution 
by the boi lowed light of the decisions, and sometimes the dicta, 
that Ameiican institutions and ciiciimstances had diavm fiom 
the American couits Citing a numbei of Pi ivy Council decisions 
as legards the lules of interjn etation of a wntten constitution it 
pioceeded to quote Lord Selboine in Re v Bnrah* wheie his 
loidship said that the only way in v^hich the courts of law could 
propeily decide the question of the validity of a legislative measuie 
was “ by looking to the teims of the mstinraent by which, affir- 
matively, the legislative powers weie created, and by which 
negatwely, they weie lestiicted ” If what had been done was 
legislation, within the general sco2ie of the affirmative words 
which gave the power, and if it violated no expiess condition or 
lestriction by which that jiowei was limited, it was not for any 
Court “ to enquiie furthei oi to enlaige constiuctively those con- 
ditions and lestnctions ” The High Court then observed that the 
doctime of “ implied piohibition ” was not sustainable and that 
in so fai as any decision lested on it the same was to be legaided 
as “ unsound ” 

The High Court has since adopted the piinciples of 
construction followed by the Pnvj^ Council m mteipietmg 
the Austiahan Constitution The decision in the Engz- 
V neers’ case was ajijihed in Commonwealth v New South Wales'\ 
wheie Issacs J observed “ The conclusion to which we were 
invited to come m interpietmg the Constitution upon the assump- 
tion that New South Wales is ‘ a soveieign State ’ would be both 
mischievous and unfounded We apjihed the standard univer- 
sally in Biitish Couits, by giving effect to the actual baigam made 
with all its mutual rights and obligations as they aie stated on the 
face of the mstiument ” It was laid down that a State was 
liable in tort, aiismg out of collision between steameis belonging to 
the two Governments The contention of the State that it Wa-s 
“ sovereign ” and that to deiogate fiom its sovereignty there must 
be a State law was lejected 

*3 A C 904 

f 32 C L R 200 (1923) 



thj: fldlhation and residuary powers 


693 


It IS not to 1)c supposed that the decision in the Engineeis' 
rase on whicli ilie High Coiiit iclicd foi its tatei judgments 
coinplelel^ challenged the eailiei decisions Foi it was still 
maintained, lehing on the piOMSions of s 109, tliat while a 
Commonwealth statute could inteifcie with a State iiistiumentality 
a State law could not hind a Fedcial insti umcntalit\ It oveiiuled 
the decision in the cd/<? Sciianis' case in this lespect 
The leal question, howe\ci, was one of lepugnancy between 
Commonwealth and State laws and not one iiuolving the doctime 
of “ implied piohihition ’ so that, as was asseited in Pinie v 
McFaihnc,] s 109 could not he construed as pic\enting a State 
fiom legislating in lesjicct of Fedeial officeis prowded the State 
Icgislaton in question w'as enacted in the absence of Commonw^ealth 
legislation oi was not icpugnant to any existing Commonwealth 
statute on the subject It was held in the case just cited that 
mcmhcis of the Fcdcial defence foicc weie subject to State motoi 
cai legislation m the absence of Commonwealth legislation on the 
subject lepugn.inl to the State law As was pointed out bt the 
Icaincd judges of the High Coiiit, the effect of State legislation, 
tliough lulh within the poweis juc'sened at the time of the Union 
by s 107, might in a given case depend on s 109 The pimcijAe 
ajDjihed was that icspectne measuies of the Commonwealth and the 
States must bo given full opeiation within then lespective aieas 
and subject-mattcis subject, in the case of conflict, to the supie- 
macy of valid Commoiuvealth legislation m so fai as that supie- 
macy was measuiable m teims of s 109 

Huiing the Gicat Wai the Austialian High Court, 

The citcc. of tho W.r 

on judicial pronounce Canada, has b\ lilies of judicial inter- 

pietation extended to a considerable extent 
the pow^eis of the Commonwealth In this connection the judg- 
ments m Faiey v Buivett,l Panyhinst v Kwinan^ and Btiikard 
V OakleyW may be cited It was again held in Victoiia v Gom- 

* CLB 488 
f 36 C L E 170 (1926) 

I 21 OLE 433 (1916) 

§ 24 OLE 120 (1917) 

II 26 C D E 422 (1918) 
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monwealth^ that “ wheie a clothing factoiy was established to 
supply clothing for the militaiy foiccs of the Commonwealth during 
the War, legislation authoiising the supply of clothing to Com- 
monwealth Government Departments other than the Department 
of Defence, to the Government Departments of Victoria, and to 
the local authoiities of the same State, was valid as incidental to 
defence power ’ ’ f This was of course contraiy to the decision in 
Commonwealth v Australian Shipping Board^ where the ruling 
was to the effect that “ the defence power did not authorise the 
establishment of a business foi trade purposes in time of peace 
meiely because it might assist m the maintenance of a naval dock- 
yard and naval workshops ”§ 

Sometime ago a very seiious coutioveisy arose over an im- 
poitant financial issue m the Commonwealth 
Uncial iccalled that an agreement had 

been ai lived at between the Commonwealth 
and the constituent States undei which the Federation undertook 
to give to the States thiee-quarteis of the customs and excise 
revenue collected for the fiist ten yeais of the Commonwealth 
A system of payments of 25s per capita to the States was to be 
adopted after the end of that period These financial anangements 
weie upset as the result of the War The Commonwealth gave up 
the system in 3927 and instead undertook the responsibility for 
the State debts from July, 1929 Elaborate arrangements were 
made with legard to agreed sums by the States and the Common- 
wealth on Interest and Sinking Fund 

Thjat agreement was approved on refeiendum in 1928 
The New South Wales Government persisted m defaulting 
in lespect of interest payment on their debt A Federal 
Act was passed making it cleai that once the Auditor- 
Geneial ceitified, fiesh souices of levenue might be seized 
by the Commonwealth Government Anothei measuie, namely, 
the Financial Emeigency (State Legislation) Act, was enacted 
to frastiate the attempt on the part of New South Wales to levy 

* 62 C L R 633 (1935) 

t Jenmngs and Tonng ConsUtuttonal Laws of Hie British Emptrs, pp 219 20 
i 39 C L R 1 (1926) 

§ Jenningg and Yonng, op ctU, p 219 
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10 pci cent of the value of eveij^ moitgage m the State The 
dismissal of the New South Wales Prime Mmistei, Mi Lang, by 
the Govcinoi eased matters to some extent, for it led to the 
rise in powci of a paity anxious to maintain the obligations of the 
Stale But it cannot be ignoied that the measuies taken by the 
Commonwealth Govcinmcnt woe extiaoidinaiiL diastic, and 
already thcic is a loud cr'^ foi the vindication of State lights, al- 
though the New South AVales case w'as an cmeigcnc^ and might 
have justified diastic intcivcntion bv the Fcdcial Govcinmcnt 

The signs of leiolt against the Fcdciation aie dis- 
ceiniblc in Western Aiistialia That 
snicV^ State decided thioiigh a lefeicndum by 

a majoiity of nearly 2 to 1 in favoui 
oi secession fiom the Commonwealth and against the alternative 
pioposnl in f.ivoin of a Coinention to modify and icconstiuct the 
Fedeial Constitution Fiom the \ei\ beginning of the Fedeiation 
a small giouj) of people scatteied o\ei the whole country had been 
opposed to the scheme This sentiment in Western Aiistialia has 
been inspiied In the belief that in the absence of a Cential aiithoiity 
it could become self-sufficient in the mattei of manufactuies The 
lecent agi iciiltiiial dcpiession thcie was helieicd to have been ac- 
ccntiiatcd bv the taiifl policv of the Commonwealth designed in 
the inteicsts of a ceitain class of manulactnieis 

Political!} also the feeling is deep and widespiead that powei 
has passed to Eastern States at the expense of Western Aiistialia 
The fact is that Anti-Fedciation sentiment has spiead veiv lapidly 
theie But although a icsolution w'as passed m Westein Austialia 
by a substantial majority, it is difficult legally to put it into 
operation The Constitution, wdiich piovides that the Austra- 
lian States have agreed “ to unite in one indissoluble Common- 
w^ealth undei the Cioivn of the United Kingdom , and under 

the Constitution,”* contemplates that no State can legally 
take measuies disi uptime of the Fedeiation and that seces- 
sion on its part from the Federation is not wuthin its legal com- 
petence 


Preamble to the Act 
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Of coiiisc tJje Coustitntion may be amended m accord- 


Tbe proper procedure of 
coDBtitutional apiondineul. 


ance witli the procedme laid down m 
s 128 of the Commonwealth Act, but 


it IS unlikely that the electois in States other 


than Western Austialia Avould countenance such a move Un- 


less, theiefoie, the Imiieiial Pailiament passes an Act foi the 
pm pose, a diastic amendment of the Constitution as contemplated 
in the Western Austialian lesolution is out of the question, but 
theie also tlie dooi is no longei ojien, foi in a lecent Western 
Austialian case which, by the way, was argued with gieat skill the 
Impeiial authoiities liave ]ustly decided that undei the Statute of 
Westminstei, 1931, an amendment of the Constitution has ceased 
to be an Impeiial concern'^ and that, if nigcnt and desirable, it 
should be sought foi tlirough tlie appiopiiate Austialian machineiy 
of legislation t The only alternative in the cncumstances seems 
to be a violent act of disruption The Piime Ministei of the Com- 
monwealth Goveiimient, it is significant to note, announced 
a Commission to assess imjDaitially the disabilities of cei- 
tain States including Western Austialia undei the piesent 
Constitution with a view to counteiacting the secession 
movement The Commonwealth Government have also decided 


to co-opeiate with the State GoAUinments to leAuew the Common- 
wealth Constitution What would be the ultimate effect of that 


step IS something moie than one can predict at this stage | 


In 1930, howevei, thiee Bills weie mtioduced m 
the Commonwealth House of Eepiesentatives The fiist 
Bill pioposed tiansfer to the Centie of the “ mdustiial 
powei ” The second pioposed tiansfei to the same 
authoiity powers i elating to trade and commeice and the thud 


*8 4 of the Statute of Westminstei , 1931 
f 8 8 of the Statute of Westminster, 1931 

+ Efforts at the amendment of the Constitution had been periodically made in 
Austraha These had generally been dominated by an an-aety to strengthen the Fedeul 
Centre m regard to inter State trade and commerce, all k nds of corporations, conditions of 
labour, etc The War gave them a quietus m view of the hberal interpretation of Federil 
powers by the Courts But in 1919, a fresh effort to extend the powers of the Common 
wealth was made m vain Similarly Mr Bruce failed tb reahse his object a few years 
later In Canada appointment of a Commission on Federal relations was announced by 
the Prune Mimster, Mr Mackenzie King, in 1937 
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provided foi tlie insertion of a new section in the Act empoweiing 
the Legislatiiie by a simple majoiity to amend tlie Constitution 
without recouise to populai lefeiendiim The Senate lefiised 
to X->ass them and they VTre dropped But constitutional forces 
as opposed to levolutionaiy piogiammes have almost always and 
consistently been at woik despite new developments in New South 
Wales and Western Austialia During the last thnty-seven years 
theie have been gieat and far-reaching changes in the Constitution 
so that in Austialia as in the United States and Canada the machi- 
neiy of Government at piesent functioning is only a shadow of its 
oiigmal self The process of development has been acceleiated by 
lules of judicial interpretation no less than by institutional changes 
and Pedeial admimstiative measuies 

Thiee amendments have been mcoi’porated in the Com- 
monwealth Act by refeiendum one of 
which has paiticularly sti engiihened the 
Centre at the expense of the units 
The inseition m the Act of s 105A in 1929, foi in- 
stance, has mtioduced a soit of what may be desciibed as the 
Federal dictatoiship in financial matters Doubt has been ex- 
pressed in certain quaiters as to the competence of any authoiity 
in the Commonwealth to delete the section even under the provi- 
sions of s 128 unless reliance is placed upon sub-section (5) of 
the section itself * Mention has alieady been made of a number 
of judicial decisions vhicli again have stiengthened the Federation 
and consi del ably undei mined the authoiity of the States 

Dniiug the Wai and subsequently, the Centie has encroached 
upon ceitain fields of taxation hitheito owned and con- 
trolled by the States The Commonwealth Court of Conciliation 
and Aibitiation and the jurisdiction of that Couit (vide “the 
Foity-loui houi veek case ’’), the Fmancial Agreement of 1927 and 
the poweis taken in 1932 to enfoice the Agieement and the cieation 
of the Loan Council m 1927, and the subsequent grovdh of its 
povei constitute a definite and decisive swing towards the Centre 
Paiticularly the Loan Council and the Financial Agieement have 
cousideiably leduced the financial and boiiowmg poweis of the 


* Studtcs in the itntrahan Constttiitwn edited by G V Porum, pp 474s 

88 
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"States GoveiiimeBts and placed tliern in a position of infeiioiity in 
then lelations with the Pedeial machinery Of comse theie is 
lack of claiity in tlie absence of coiresponding changes m the 
Commonwealth Act (save peihaps s 105A), but theie is little 
loom foi doubt that the lesidual power oiiginally vested in the 
States by the Act has been rendered anaemic New South Wales 
challenged the validity of the Financial Agieements Enfoicement 
Act, 1932, enacted under s 305A The High Couit, by a ma]o- 
iiG, held in Xeta Sottth Wales v Commonwealth* (No 1 and 
No 3) that it was valid Staike J obseiwed 

' The States aie subjected by the Constitution to the legislative 
powei of the Commonwealth to enfoice and execute the 
Agreement The national powei is paramount and may be 
exeited against the piopei(\, moneys, and levenues of the 
States, m whatevei foim they exist, and wheiever found 


The Fedeial stiuctuie in both Canada and Austialia is similai 


Federal systems in 
D S A , Canada and 
Australia 


in cei tain essentials to that in the United 
States t All these three systems have 
these common features, namely, the supre- 


macy of the Constitution, the division of powers and functions 


between Ceutial and State oi Piovincial authoiities and the final 


authoiitv enjoyed by competent courts to define and adjudicate on 
the spheies of juiisdiction of the Federation and the constituent 
units They aie all set out in wiitteu and somewhat iigid instru- 
ments as distinguished fiom the essentially flexible constitution of 
the United Kingdom 

But there aie impoitant diffeiences in piinciples as well as 
in details Tn the fiist place, as a geneial lule, neithei the Com- 
monwealth noi the Dominion, unlike the United States, has made 


am j)io\ ision for a comprehensne chai ter of the fundamental lights 
of the peojile Secondly, the States in U S A have in law been 
gnen a widei measme of authonD in legislation and administiation 
than is allotted to the Australian States and still more than is exer- 
cised In the Canadian Pi ounces It seems to be lemaikable, as 


*■-10 C L It 210 nnd 201 (1032) 

( Por an infcreslin" account of this aspect of the Fcilcrnl system, rend Keith’s 
T/ r ronstitiilionat Lair nf the Dritmi Domtnwns, pp 292% 
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Pioft'ssoi KciUi o])sci\es, that the Aiistialian States can delegate 
puucjs to the Fcdeial ]'*ai liainent, indicating a constitutional 
an angcinent winch is foicign to the conception of the United 
States Thiidly, and this peihaps lesults fiom the second, tlie 
States in TI S A have not been piepaicd to submit to the doctiine 
that judgments of then couits aie liable to altciation oi revision 
am Uedeial Coiiit It loliows, theieloie, that the State Couits 
aie supiemc in all State issues, and the Fedcial Couit geneialh 
folloAis State decisions v hen issues conceining the States alone aie 
incidentalh hioii'dit befoie it 

In the lAiniinion and the Commonwealth, t howevei , 
ajipeals fiom the Pio\incial oi State Couits he lespcctiveh to the 
Supiemc Couil and tlie High Couit theicb'^ secuiing a ccitain 
measiiic of judicial iinifoimiU Again, in America, thcie is a 
sejiaration of jure diction between the Fedeial Couits and the 
State Couits Fedeial Couits, as aheady indicated, decide on 
Fcdeial matteis while State Courts adjudicate upon State law^s 
Both in Canada and Austialia Piovincial and State Courts aie 
competent to exeicisc ju! isdiction in icgaid to Fedeial issues 
Tlieie aie othci points ol difleicnce and of these pciliaps the most 
impoil.int aic, as was sticsscd b-y the Aiistiahan High Court in the 
Engincds' case, the “ common and indivisible soveieigiity ” and 
lesponsible gcweininent which aie inlieient in the Dominion s^^s- 
tem and which the rniled States Constitution negates 

It IS Intel esting to note the dilTci dices that exist betw’ecn the 
^ , Austialian Common w'calth and the Domi- 

nnd Australia compared moil of Canada Fiist, Goveiiiois of the 

and contrasted _ 

States in Austialia aie appointed by 
His ]\rajest’\ be Commission undci the Royal Sign Manual 
without lefeience to the Commonw^ealth Goveinment and 
the States can, if necessarc, diiectly coirespond wuth the 
Impel lal Government In Canada, on the other hand, 
Lieutenant-Goveinois of Piovinces aie appointed by the 
Govei uor-Genei al in Council | and hold office durmg the 


BS 1 and 2 of Art HI 
I s 73 of the Commonwealth Act 
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pleasme ot the (lOvcinoi-Gencial ' In htnet law tlmie is a distinc- 
tion between tlie Goveinoi-Gcncial in Coniicil and tlic Goveinoi- 
Geneial so that tlie Dominion Act on stiict inteipietatioii vests 
power to appoint in tlie Goveiuoi-Gcneial acting on the advice of 
bis lesponsible Mimsteis while powei to dismiss belongs to the 
Goveinoi-Geneial But in piacticc powci to dismis-v is excicised 
by the Dominion Government It should, howevei, be 
lemembeied that when once appointed Lieiitenant-Gover- 
nois aie as much lepicsentatives of the Ciown m the 
Piovmces as the Goveinoi-Geneial is m the Dominion f 

The Dppei House in Austialia is composed on the basis 
of the equality of the States| and is elected by the people In 
Canada the Fedeial pimciple is not stiictly obscived inasmuch as 
its seveial Piovmces aie not tieated on teims of equality m the 
matter of lepiesentation § It is also vitiated by the piovision foi 
appointment of Senatois by the Dominion Govcinoi-Gcneial [j 
The lesiduaiy powei s in Austialia, as we have seen, be- 
long to the States as in the United States, and tiiey 
can legislate as to mattcis not exclusively within the juiis- 
diction of the Commonwealth, although such legislation, if 
repugnant to the Commonwealth legislation, must, to the 
extent of lepugnancy, be void In the Dominion the sys- 
tem followed is diffeient wheie the lesidue of powei s is 
left with the Dominion Tlie Dominion assumes that, unless 
depiived of juiisdiction, the Piovincial Comts can deal with all 
Pedeial issues, although it is lesponsible foi the cieation of Pedeial 
Couits The Commonwealth Constitution leaves Pedeial issues to 
be decided by Federal Courts, and the State Couits can entei upon 
Fedeial juiischction when it is assigned to them by the Paihameut 
of the Commonwealth 11 

» 8 69 

t The Liquidators of the Maritime Bank of Canada v The Receiver General of 
New Brunswick, (1892) A C 437 

t 8 7 of the Commonwealth Act 

§ Canada is divided into three broad divisions, namely, Ontario, Quebec and the 
Maritime Provinces (Nova Scotia and New Biunswick), each division getting 24 members 
(s 22) 

II 88 24 27 of the Bntish North Amenca Act Compare the Table of seats 
(Provincial Legislative Council) m the Fifth Schedule to the Government of India 
Act, 1935, where provision is made for appointments to the Counede by Governors 

H 8 77 (m) of the Commonwealth Act 
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In Canada the Governor-Geneial in Council is given 
power* in regaid to denominational schools in the Pio- 
vinces such as those that existed in law at the time of the 
Federation Appeals he to him on behalf of such denominational 
schools in relation to education Sub-section (4) of s 93 
specifies conditions undei which the Federal Pailiament may legis- 
late in legard to educat ou t The Dominion is competent to dis- 
alloMf Provincial legislation while the Commonwealth has no power 
to interfeie with or oveiride State legislation in the sphere left to 
the States by the Constitution In Canada the mteipretation of 
the Constitution belongs finally to the Privy Council In Austra- 
lia it geneially^ belongs to the High Court In Canada the 
Constitution is subject to alteiation by the Imperial Pailiament 
In Australia the alteiation of the Constitution is a matter which 
under s 128 belongs to the Parliament and the people of the Com- 
monwealth Both by law and constitutional usage the poweis of 
the Austiahan States are wider than tliose of the Canadian Pi ev- 
inces, but in one respect the Statute of Westminstei has accorded 
the lattei a position of greatei authority Foi example, powei to 
repeal Impel lal legislation given by s 2 of the Statute belongs to 
the Canadian Provinces under s 7 (2) and not to the Australian 
States to which the Colonial Laws Validity Act of 1865 continues 
to apply 


IV India 

The Indian pioblem of fcdeiat on is and lias been on a diffei- 
ent looting Under the Biitish administiation, particulaily on 
the assumption of the Goveinment by the Crown m 1858, the 
Centre had been a unitary Goveinment and the Piovmces had been 


* Sub sections (3) and (4) of s 93 of the British North America Act 
t Ottawa Separate Schools v MachcU, (1917) AC 62 

I H 74 of the Commonwealth Act, which deals with the question of appeals, has 
been held in certain cases not to cover all possible cases as to the in(erpre*ation of the 
Constitution For example, certam pro%nsion8 of Chapter V of the Constitution refer to 
restr ctions on legislative power without raising any jurisdiction as between the States 
inter sc or as between a State and the Commonwealth [James v Cowan, (1932) A C 
642, James v Commonwealth of Austraha, (1936) AC 687 ] In such cases appeal maj 
be brought by leave of the Pn\’j Council 
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ii Gated III law and in fact as the adininistiative units of tlie 
Gentle Ivloie accniateiy, the Cential Goveinnicnt was looked 
upon as a suboidinatc bianch of His Majesty’s Government in the 
United Kingdom, and the Piovinccs, Vlc\^ed m that light, neie 
little bcttei than municipal or luial public bodies with extremelv 
limited poweis in respect of legislation and taxation 

It IS tine that theie was considoiablc devolution undei 
the (lovcinment of India Act, 1919, so that the poweis of 
the Imperial Parliament in relation to the Government of India 
weie lelaxed to a large extent Similaily, the powers of the Sccre- 
taiy of State and the Secretary of State in Council and 
the Goveinmont oi India in Provincial inatteis, especial^ 
m regal d to the tiansfeiied subjects, weie restricted * But 
legally and technically Lord Curzon’s picture of the Government 
of India, as painted when the noble lord quarrelled with the late 
Ml Montagu and foiced the lattei’s lesiguation fiom the Cabinet, 
held good The Secietary of State and the Secretaiy of State* 
m Coimcil exeicised a consideiable measuie of admimstiative and 
financial contiol ovei the Goveinment of India 

Undei s 33 of the Government of India Act the Govein- 
Geneial in Council was lequired to pay due obedience to such 
ordeis as he might receive fiom time to time fiom the Secietaiy 
of State m legaid to the civil and militaiy goveinment of the 
countiy Undei s 2 the Secietaiy of State exeicised poweis 
and peifoimcd duties relating to the Government oi leve- 
nues of India, which weie analogous to the powers and duties 
exeicisable, prior to the India Act of 1858, by the East India 
Company, eithei alone or by the direction oi with the sanction or 
approbation of the Commissioners for the Affaiis of India Sub- 
ject to the piovisions of that Act and the rules made thcieundei, he 
was vested with the geneial powers of superintendence, direction 
and control over all acts, operations and concerns which related 
to the Government oi revenues of India S 33 lead with 
ss 2 and 131 made, as Sii Tej Bahadui Sapiu pointed out, 
the suboi dmation of the Government of India to the Secietaiy of 


* 8 19A nnd the rules made under it (No 836 G, dated the I2th Decemhei, 1920) 
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State complete * We aie, liowevei concerned lieie moie with the 
lelations of the Piovmcial G-oveinments witli the Cential GoYein- 
ment than with the poweis of the lattei iis-a-vis the Secretary 
of State, althongli tlie souice of political powei is lelevant to the 
Pedeial theoiy 

As icgaidb the eveciitive anthoiity of a Province, s 45 (1) laid 
^ , down that, subject to the piovisions of the 

Exccutuc autlionty in ' tit 

a Province under the Act aiid tlic Tiiles made tliereundei , eveiy 
preiiouB Act leqinied to obey the 

01 del s of the Governoi-Gcneial in Council and keep him constant- 
ly and diligently infonned of its pioceedings and all matteis which 
weie, m its opinion, to be repoited to him, oi as to which the 
Goveinoi -General in Council required infoimation A local Gov- 
veinment was under the lattei ’s supeiintendence, diiection and 
control in all matters relating to the government of the pio- 
vince The powcis of superintendence, direction and contiol 
\estcd in the Governor-General m Council were, m lelation to the 
tiansfciied subjects, exercised only foi such pui poses as were speci- 
fied in the rules made under the Act,t but the Governor-General 
111 Council was the sole judge as to whether the purpose of the 
cxeicise of such poweis in any paiticular case came within the 
pm poses so specified :J; 

Power ivas accoided under s 45A lead with s 129A 
to the Govcrnor-Geneial in Council, wuth the sanction of 
the Secietary of State m Council, to make lules foi the classifica- 
tion of subjects, the devolution of authority m respect of certain 
subjects to local Governments, the allocation of revenues oi othei 
moneys to those Governments, the use, undei the authority of the 
Governor-Genei al in Council, of the agency of local Governments 
m lelation to Cential subjects and the tiansfer from among the 
Piovmcial subjects of subjects to the admimstiation of the Gover- 
noi acting wuth Ministers These rules were not subject to repeal or 
alteiation by the Indian Legislature oi any local Legislature § 

* Sapru The Indian Constitution, p 18 

\ ss 45A i-nd 12SA and tbe Devolution Rules made thereunder (No 308 s, dated 
the 16tb December 1920) 

t s 46A (3) 
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They could bo so fiaincd asto nuikc dificicnt piovisions foi difTc 
Piovinccs ^ 


Besides, ilie a])j)ointjnent of Govoinois oiliei than 
Goveinois of tlic tliiee Piesidcncies was made by His Maj 
aftei consultation witli the Gove)noi-Geneia],t a piovision 
diffciential tieatinont as bclwccn tlie Pi ovinces Avlncli lias 1 
lepealed nndei the Govciinncnt of India Act, ]935 | The Ac 
1919 (now lepealcd), in otliei woids, placed tlie local Goveinm 
in siiboidination to the Govcinoi-Gcneial in Conned, and the If 
to the Societal y of State in Conned It mciely enabled the Sc 
taiy of State in Council, so fai as the tiansfciied subjects m 
Pi ovinces weie concerned, by ndes " to lelax oi lemove 
hitheito all-cmbiacing powcis of supci intendence and contiol 

The poweis ol a local Legislatuio weie enumciate< 
s 80A of the Government of India Act 
Powers of local t c^iOa Competent to make laws foi tlie pi 

and good government of the tciiitoiies 
the time being constituting the PiovincO But its poweis \ 
deiived from sub-section (2) of the section subject to the provis 
of sub-section (3) which laid down that it could not, without 
previous sanction of the Goveinoi -General, make or take 
consi delation any law — 


{a) imposing oi outhoiising the imposition of ony tax, unless 
tax was a scheduled tax|! and exempted from the prov 
made bv lules undei the Act, oi 

(5) affecting the public debt of India, oi the customs duties, or 
other tax or duty then in force and imposed by the auth 
of the Govemoi- General in Council for the general purpos 
the GoveiUment of India, provided that the imposition o; 
alteiation of a tax scheduled as aforesaid would not be dei 
to affect any such tax or duty , or 


« 8 129A (2) 
t 8 46 (2) 

+ B 48 (1) of the India Act, 1935 

§ Bead para 5 of the Explanatory Memorandtim appended to the Govemin 
India Bill, 1935, by His Majesty’s Government 

Ij Bead the Scheduled Taxes Buies published under Notification No 317-S, dat 
17th December, 1920, in the Colcutla Gazette Extraordmanf of Ue 3rd January, 19! 
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fc]]e taxes avJjjcJi a locn) LegisJaiine niiglii nnposc oj take 
into consideiation, foi ihc pin poses of the local Goveinmeni, 
witlioiit tlic sanction of llie (iovcinoi-Genci.il/ and the scfiedule 
No II g.avc .anotliei list of taxes which that Legisl.atine 
might impose, oi aiitfioiisc a local aiithoiity to impose, foi the 
pin poses of such local aiithouiy, without the picvious sanction of 
tile Goveinoi-Gencial t ^die Govcinoi-Gcneial in Council could 
at any time, by Oidei, make any addition to the taxes enumei.ated 
in Schedules I and II to the lulcs | Then iindci the Local Legis- 
latuies (Pievions Sanction) Pules, a local Legislatuie Avas not en- 
titled to lepcal 01 altci, Avithout the picvious sanction of the 
Goveinoi -Geneial — 

(1) any low made In any auiliouiy jn Butnli India befoie the 

commencement of tlie Lidian Council'^ Act, 1861, proAoded 
that tlic Goveinoi-Geneinl in Council nnglit, bv notification in 
the Gazette of India, declaie that the pioMsion would not 
np 2 )ly to any such law winch he might specify, and if he did 
so, piovious sanction was hot thoicaftei lequned foi the 
alteiation oi repeal of that law oi 

(2) any law specified m the Schedule to the lulos oi any law made 

by the Goveinoi -Geneial in Council nincuding a law' so 
specified 

A compiehensiA^e schedule Avas appended to the niles enumeiatmg 
a senes of Acts winch a local Legislatuie AAxas not competent to 
lepeal oi altei Avithout the pievious sanction of the GoA^einoi- 
General 

Restnctions on the poAAms of a local Legislatuie almost like 
those incoipoiated m s 80A of the Goveinment of India Act, 
1919, are to be found in ceitam important spheies in some of the 
Fedeial Constitutions of the AAmld, especially m the Biitish Noith 
Ameiica Act,|| although theie AA^as no simil.anty in the design and 
structuie and incidence The Indian system AAxas umtaiy and 


* Rule 2 
f Rule 8 
t Rule 4 

§ Sec the OoTernment of Indn Notificntion (No 1407) dated the 10th May, 1921 
Betting out a list of laws to ■n’hich the previous sanction rule was not applied, 

11 ss 91 and 92 
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hence tlie pecnlinj naiiiip ol icstiKiion" /)/) llu Ih'ov'iiK'eii, lUjl> 
Sir Tej Bahadur Sapiu is ngld wlicn Ik* saya ihai ific " HtfUltil/ioni' 
uith legaid to Cential sidijccts oi lawA pioff'olf'd hy rule/, frofri //a 
tcifeience bv a local Logislatiuc undoi r'jniiff'/, (li) and iiiitrov/ 
doviu the scope of the Counrjl- Wliaf la rnoic inipo/lant, 

even in matter^ in vhicli tlie pn Mon- <>in<fion of fh<' (/ovftnor- 
Geneial va^- not re'juncd it "a- the Go^,m nf)r-th jk laf in t/an/clj 
vho laid do^Ti the njlc*- giMng a fo^G f/yi lafnro rft<'!i'iirf> 

of aiuonom'-. 
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was, might specify tlie amount of tlic issue and any oi all of the 
conditions imdei wliicli tlie loan could be laiscd ' Analogous pio- 
visions m legaid to the powcis of hoiiowmg of a local G-ovein- 
ment have been made in ceitain Fedeial Constitutions, to which 
icfeience has alieady been made, foi the pm pose of safcgiiaidmg 
national inteiests In addition to all these limitations on the 


poweis of a local Legislatuic, the Secietaiy of State in 
Council exeicised powcis m legaid to ccitain seivants holding 
appointments even undei the tiansfeiied dcpaitments, their pay, 
pensions, allowances and giatuities 

Notwithstanding anything contained in the Mont-foid 
Repoit.t the piovisions of the Government of India Act and 
the Devolution Rules made theieundei, the Piovmces imdei the 
picvious regime weie no bettei than admimstiative units of the 
Gentle, exeicismg extiemely limited poweis deiived laigely fiom 
the lilies The question was how these units veie to be given 
lights and poweis which had nevci belonged to them, consistently 
with national unity and without undei mining the foices of centia- 
lisation and consolidation We aie afraid, theiefoie, that the 
contioveisy laised in connection with the location of lesiduaiy 
poweis ignores the histoiical backgiound of the pioblem and lacks 
that touch of lealism which is essential to national progiess and 
constiuctive statesmanship and which has given India dining the 
last bundled and fifty yeais a sense of national consciousness 
and unity 

Thiee conditions aie essential to the success of a pecu- 
liaily difficult, complex and delicate machi- 
Federafion ueiy of government such as Redeiation 

Fust, theie must be a gioup of communi- 
ties so fai united by blood oi language, by local contiguity oi poli- 
tical tiaditions, as to desiie union letammg at the same time their 
sepaiate entities So fai as this condition is concerned, theie aie 
no foimidable difficulties standing in the way of constituting this 
countiy into a Fedeial system Secondly, none of the States 
01 communities sought to be bi ought undei a national union should 
be individually so poweifiil as to be able to lesist foieign aggiessiop 


• Rule 3 

t Mont ford Report, para 238 
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and to maintain their own sepaiate independence m complete 
isolation Sii John Mairiott points out that this consideration 
was the compelling motive which bi ought the Austialian Colonies 
undei a Fedeiation and that so long as those Colomes had the 
Southern Pacific to tliemselves attempts at union had been re- 
peatedly fiustiated and that the emeigence of predatoiy neighbouis 
on the scene induced in them a moie accommodating and 
helpful spiiit Thiidly, theie should be no marked in- 
equality among the constituent members of the union, and it 
may be noted m this connection that as a general rule 
equality is sought to be attained by accordmg equal lepiesenta- 
tion to the units on the Second Chambei of the Federal 
Legislature John Stiiait Mill asciibed the failme of the 
Geiman Bimd to iittei lack of equality among the members 
of the Federation and it u^as maintained that the predomi- 
nance of Prussia vitiated the Fedeial piinciple and ultimately led 
to the Piussianisation of Germany imdci Bismaick 

The problem of the Indian Federation becomes somewhat 
complicated when we come face to face with 
complicated secoud aud thiid couditions mainly on 

account of the Indian States * In this 
lespect, howevei, we aie assured by Sir John Simon and his 
colleagues that the difficulties aie sometimes overstated “ A 
form of Fedeial association,” they obseive, ” between aieas which 
are British teiritoiy and units which aie not British territory could 
be worked out, the analogy of the League of Nations itself, imper- 
fect as the analogy is, is sufficient to show that States with widely 
differing foims of government may none the less unite for com- 


The units of the Federation as envisaged in the Government of India Act, 1986, 
are to be (t) the Governors’ Provinces, (tt) the Indian States which may accede to th° 
Federation, and (mi) the Chief Commissioners’ Provinces S 6 (1), for mstance, 

lays down that it shall be lawful foi His Majesty, if an addioss in that behalf has been 
presented to him by each House of Parliament and if the condition heremafter men 
tioned is satisfied, to declare by Proclamation that as from the day therem appointed there 
shall be united in a Federation under the Crown, by the name of the Federation of 
India, (a) the Provinces hereinaftei called Governors’ Piovinces, and (6) the Indian 
States which have acceded or may accede to the Federation, and in the Federation so 
established there shall be mcluded the Provinces heremafter called Chief Commissioners’ 
Provmces ” But the Chief Commissioners’ Provinces, unlike the Governors’ Provinces, 
are to be admmistered by the Governor General acting, to such extent as he thuiks fit, 
through Chief Commissioners to be appomted by him in his discretion [s 94 (3)] 
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noil pill poses and evolve a ccMitial oiganism for inatteis of commoli 
oncein Tlieic is aiiothci jioint at wliicli ilie aiifilogy to winch 
have lefeiied may piove helpful The Goveinois’ Piovmces 
f Biitish India aic iill of vciy substantial size, and, whatever ic- 
iiangements of Piovincial houndaiics may take place, it is im- 
aobable that any Piovincial aiea would be so minute as not to 
equiie individual lepiesentation in the ccntial body of a federated 
ndia But the Indian States vaiy cnoimoiisly in size, from gieat 
ountiies to piojieitios of a few acics, and, while individual mem- 
lership would be no less essential foi the gieatei States than for 
he Bntish Piovmces, some system of repiescntation by lotation 
I] othei foim of gioupmg must be contemplated foi the smallei 
lints The constitution of the Chambei of Piinces and the 
omposition of the League of Nations aie cited as instances show- 
ng that it is not impossible to devise a system of i cpi esentation 
)oth foi laigei and smallei units 

But at the same time the Simon Commission wcie awaie of 
he fact that the application of the Pedcial pimciple to the aiea of 
Tieatei India (Indian States and Biitish Indian Piovmces) “ can- 
lot follow any known pattern, foi the ciicurastances aie unique, 
md its accomplishment must lemain a distant ideal until means 
lave been devised to meet and oveicome obstacles which aie at 
iresent extiemely forbidding ”t Apait fiom stressing the diffi- 
iulties such as “the heteiogeneous cliaractei of the units” and the 
lispaiity between non-British States possessed of a measure of 
ntemal sovereignty and Biitish aieas which deiived then auto- 
loiny from a common Centie, the Commission took caie to em- 
ihasise that it was essential to a Federal system to delimit stiictly 
ihe scope of Cential contiol | The Pedeial pimciple is vitiated 
lot only by the disparity lefeired to above but also by the maiked 
hfference in status and position and powers between the Govei- 
lois’ Piovmces and the Chief Commissioneis’ Piovmces within 
Biitish teriitory, both being tieated as units of the Fedeiation as 
lontemplated m the Government of India Act, 1935 


* The Simon Commission Eepoit, Vol 11, para 230 

I Ibid 
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By s 2 lead watli s 5 the new Act mtioduces the 
Fedeial system for India, and thelegis- 

Sie^ Federai^*^8ysrei^”*^° lative powei s coiifeiied iipoii the Gentle 

and the PiOAunces lespectively and upon 
both the Gentle and tlie Piovinces conciiiiently aie statu- 
toiily defined in Pait V of the Act lead with the 
Seventh Schedule The distiibution of financial lesouices is 
effected partly by the allocation of legislative powei s and paitly by 
Pait VII By s 2 the Act lesumes into the hands of His Majesty 
all poweis hitheito exeicisable m, oi in lelation to India, by anj^ 
authoiit}^ and then allocates to the vaiious authorities constituted 
hy 01 under the Act the whole of those poweis so far as they are 
distiibuted by the Act It also leaves His Majesty fiee to delegate 
such of those poweis as aie outside the scope of the Act, as he may 
think fit, to the Goveinor-General oi the Goveinoi to be exeicised 
on his behalf The lesult is that the Goveinoi -Geneial and the 
Goveinois exeicise, by statute oi delegation, on behalf 
of His Majest}, the poweis lespectively vested in them sub- 
ject to the supervision and contiol by the Secietaiy of State and, 
in the case of the Goveinois, subject to the supei vision and contiol 
also by the Goveinoi-Geneial, m ceitain matteis specified in the 
Act * Any poweis connected with the exeicise of the Gi own’s 
functions in its lelations with Indian States shall in India, if not 
exeicised by His Majest^s be exercised only by, oi by peisons 
acting undei the authoiity of. His Majesty’s Kepi esentative foi the 
exeicise of those functions of the Giown f 


The executive authoiity of the Fedeiation is defined ms 8,| 


Tbe executive authority 
at the Centre and in the 
Provinces 


and although the doctrine laid down by Loid 
Haldane m Bonanza Cicek Gold Mining Go 
V Rex^ that “ executive power is in many 


situations that aiise undei the statutoiy constitution of Ganada 


* Read Para 6 of the Explanatorj Memorandum appended to the Government 
of India Bill, 1935, by His Ma esty’s Government 

f Proviso to s 2 (1) For definition of the “ Crown Representative ” read the 
General Clauses Act (Act X) of 1897 as amended by Order in Council in 1937 

t Almost similar provisions have been made hv Part XHI, s 313 (Transitional 
Provisions) which will apply dunn® the period elapsing between the commencement of 
Part IH of the Act and the establishment of the Federation 
5 1 AC 666 (1916), 
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confeiied by implication in the giant of legislative powei ” is 
geneially applicable to the Indian Pcdeiatioii, ceitam special pro- 
visions have also been made to meet difficulties and to make the 
system confoim to Indian conditions The fust difficulty aiises 
fiom the tuple ciiumciation ol ])oavci.s, namely, (?) the Tcdeial 
Legislative List, (n) the Piovincial Logislatne List, and (???) the 
Concuiient Legislative List The geneial piinciple is that the 
executive authoiity ol the Tedeiation extends to the matters with 
lespect to which the Fcdeial Legislatuic has powci to make laAvs^ 
wheieas the executive authoiity of each Piovince extends to the 
matteis ivith lespect to ivliich the Legislatuic of the Pjovince has 
powei to make laws t In a Fedciated State, howevei, the exe- 
cutive authoiity of the Rulei shall continue to apjily even m 
lespect of matteis as legauls Avhich tlie Pcdeial Legislatuic has 
powei to make laAi's except in so fai as the Fedeial executive 
authoiity becomes excicisable m the State to the exclusion of the 
Rulei’s authoiity by viitue of a Federal law 

But the piiiase “ subject to the pioiusions of this Act ” used 
in both the lelevaiit sections (ss 8 and 49) suggests that a 

*8 8 0 ) (tt) 

t s 49 (2) Despite the fact that the e\ecutive nnthonty of a Province extends to 
excluded and partially excluded areas within its own temtorj , an Act of the Federal 
Leg slature or of the Pronncial Legislature concerned does not hi its oun force extend 
to those areas unless the Governor by public notification so directs And in giving such 
a direction with respect to anv Act the Governor may direct that the Act shall in its ap 
plication to the area, or to any specified part thereof, have clTect subject to such exceptions 
or modifications as he thinks fit [s 92 (1) ] The Governor may also make regulations 
for the peace and good government of any area in a Province which is for the time being 
an excluded area, or a partially excluded area, and any regtdaitons so made may repeal or 
amend any Act of the Federal Legislature or of the Pronncial Legislature, or any exist 
mg Indian law, which is for the time being apphcable to the area in question Eegu 
laUons made m this behalf shall be submitted forthwith to the Governor General and 
until assented to by him m his discretion, shall have no effect The provisions as regards 
the power of His Majesty to disallow Acts shall apply m relation to any such regula 
Uons assented to by the Governor General as they apply in relation to Acts of a Pro 
vincial Legislature assented to by him [s 02 (2)] As resjiects anj area in a Province 
which IS for the time being an excluded area, the Governor shall exercise his functions 
tn Im dtscretton [s 92 (3)] It seems to follow that so far as the areas m a Pro- 
vince, which are for the time being partially excluded areas, are concerned, the Governor 
IS to act on the advice of his responsible M nisters in the exercise of his functions sub 
ject to the provisions of s 62 (1) (a), (b) and (e) under which he is required to act m hts 
individual pidgmenl Read s 91 and the relevant Order in Council respectively for definition 
of the expressions ‘ excluded area ’ and partially excluded area ’’ and for a complete list 
of such “ areas " in different Provinces, 
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depaituic fiom the gciieial piinciplc may be made in eertain cases 
Foi cvample, tlic Goieinor-Gcncral may, witli the consent of the 
Goieinmcnt of a PioMiicc oi tlic Eiilei of a Fedeiated State, en- 
tiiist citlici conditionally or unconditionally to that Government or 
Eiilei, or to then lespcctne officeis, functions in relation to any 
mattei to which the executive authoiity of the Federation extends,^ 
a ]iiovision of vhich use has alicady been made by the authoiity 
conccined Thi<^ is delegation by the Centre of its executive 
authoriiij in ceitain cases to the units 

By suh-section (2) of s j2-f again the Fedeial Legislatine by 
Act may, notwithstanding that it lelates to a mattcif wuth lespect 
to Avhich a PioMiicial Legislatine has no powei to make law's, 
conic] poibcis 01 impose dniics upon a Province or officeis and 
authoiities thcieol Tn tins inattci, unlike in the delegation 
of cxcciitne aiithoiiti h} the Govcinoi-Geneial under sub-section 
(]) the consent of the PiOMiices is not icqiiiied In view of the 
language cnpiloiec^ if lie argued that the Federal Legislatine 
IS competent not onh to confci by Act executive pow'ei on the 
Piovinces but also delegate to them legislatii'e authoiity in lespect 
of mattcis wdiich undei the Act belong to the Federal spheie of 
legislation, although it has been construed as lefeirmg merely to 
“ the utilisation of the admimstiative machmeiy of the units for 
the enfoicement of a Fedeial law' The lattei interpretation de- 
iives suppoit fiom the chaptei heading as compaied with the head- 
ing of the preceding Pait The w'hole chaptei deals w'lth the 
“ admimstiative lelations betw'een Fedeiation, Piovinces and 
States w'hile the pieceding Pait refeis to “ legislatn'e poweis ” 
and their “ distiibution ” On the othei hand, it is possible to 
aigue that a distinction has been made by the fiameis of the Act 
between “ the Goveimnent of a Piovmce ” as used in sub-section 
(1) and ‘ ‘ a Province ’ ’ as used in sub-section (2) and that the 
lattei expiession includes not only the executive authoiity in a 
Province but its legislative competence also Noi apparently is the 
teim “pow'eis” employed in the sub-section restiicted only to the 

* s 124 (1) " Tile Governor General ” used in the section means consUtuUonally 

the Governor General actmg on the advice of his Ministers as opposed to the Governor- 
General acting in his discretion or in the exercise of his individnal judgment 

+ Subjects enumerated in List I of the Seventh Schedule 

t N Raja Gopala Ayyangar The Government of India Act, 1936, p 169 
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Federal e\cculivo con- 
trol over ProYincea 


exeevUve poweia In any ease tlic phi asm" of ilic section is 
likely to piovokc conflicts 

S 126 piovides foi Fcdcial executive contiol ovci the Pio- 
viuces m ceitaiii cases The executive 
authoiity of eveiy Piovmce shall lie so exer- 
cised as not to impede oi piejndice the exeicise of the executive 
aiithoiity of the Fedeiation, and the cxccntivc aiithoiit}’’ of 
the Fedeiation shall extend to the giving of such diiections to a 
Piovmce as may appeal to the Pedeial Goveinmeut to be necessary 
foi that pm pose * This lefeis to diiections m lespcct of matteis 
within the comiietence of the Pedeial Legislatme nndei s 100 (1) 
wheieas sub-section (2) lefeis to the giving of diiections by the 
Gentle to a Piovmce foi cair)ung into execution of any Cential 
Act 1 elating to a mattei specified in Pait II of the Concuiient 
Legislative List with lespect to which both the Pedeial Legislature 
and a Piovmcial Legislatme liave powei to make laws t It fol- 
lows that the diiections contemplated in the sub-section do not 
apply to Pait I of the Concuiient Legislative List Part I of the 
Concuiient List empoweis the Pedeial Legislatme to legislate 
wheieas by Pait II not only is that Legislatme authoiised to 
enact legislation but the Pedeial Goveinment aie competent to 
diiect a Piovmce m the mattei of executing a Pedeial law on the 
subject which authoiises the giving of such diiections 

The Pedeial executive authoiity extends also to the 
giving of diiections to a Piovmce as to the constiuction 
and maintenance of means of communication deolaied m 
the diiection or diiections to be of militaiy impoiiance,! 
but this must not be constiued as lestiictmg the power 
of the Pedeiation to construct and maintain means of com- 


^ s 126 (1) A new section (s 126A) is proposed to be added to tbe Govern 
ment of India Act, 1935, by an Amending Bill It is as follows “ VTiere a proclamation 
of emergency is m operation whereby the Governor Goneial has declared that the security 
of Imda is threatened m anv way, {«) the executive authonty of the Fedeiation shall 
extend to the giving of directions to a Province as to the manner in which the executive 
authority thereof is to be exercised , (t>l any power of the Federal Legislature to make 
laws for a Provmcc with respect to any mattei shall include power to make laws as re 
spects that matter, notwithstanding that it is one wuth respect to which the Provmcial 
Legislature also has power to make laws ’’ The amendment is to be read with 
ss 102 and 126 of the Act for proper understanding of its scope and implications It is, 
however, an emergency provision designed to meet a war situation 
+ s 100 (2) t B 126 (3) 
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munication as pait of its functions with lespect to naval, military 
and an foice woiks * These diiections aie as a noimal rule to be 
given by the Federal Government, but if it appears to the Governor- 
Geneial that they have not been given effect to in any Piovince, the 
Goveinoi-Geneial, acting in his discretion, is competent to 
issue as oideis to the lelevant Goveinoi those directions pieviously 
given 01 those diiections modified in such mannei as the Governor- 
General thinks piopei t 

Apart fiom these poweis and without piejudice to them, the 
Governor-Geneial, again acting in his disci etion, maj?^ at any time 
issue 01 dels to the Governor of a Province as to the manner in 
which the executive authoiity of that Province is to be exercised 
foi the pin pose of preventing any giave menace to the peace oi 
tianquilhty of India or of any part thereof | It may be lecalled 
that powei was taken by the Governor-General early in Febiuary, 
1938, to issue ordeis to the Governois of Bihai and the Umted 
Provinces diiecting them not to accede to the demand of their 
lespective Ministeis foi a general political amnesty Governois 
are empowered undei s 62 (1) (g) of the Government of India Act, 
1935, in exeicise of their “ special responsibilities,” to secuie the 
execution of ordeis or diiections lawfully issued to them under 
Part VI of the Act by the Goveinoi -General m his disci etion In 
cany mg out then duties in this behalf Governois aie reqmred to 
exeicise their ” mdividual judgment ”§ so that the advice of 
Ministers may be overiuled 

The second difficulty arises from the fact that the Fedeial 
” umts ” includes the Governois’ Piovinces, the Fedeiated States 
and the Chief Commissioneis’ Piovinces Special provision has 
been made foi the Federated States by s 8 Gh ani the mere fact 
of accession to the Fedeiation by Instiumex!: in regard to a sub- 
ject does not empower the executive autbrrfrv of rhe Federation 
to exeicise its powei within the temtorr of a Federated Snre~ 
Competent Federal legislation rau^-t suilorfAe ahe exercise of 
power The Fedeial executive authcFrr onrenF to aU 
Commissioneis’ Pi evinces || as ennztmef fn s 91 fls P — retc'-T 


T_ '’ 4 - 


rsic -en ® 


* Proviso to B 126 ( 3 ) 
+ 8 126 (4) 

: s 126 (5) 
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special piovisions as to Federal legislative competence m British 
Beluchistan have been made * 


It is to be noted that the condition piecedent to the setting 


Princes m the Federal 
system concessions to 
them 


up of the Fcdeiation as laid dovm m the Actf 
has encouraged in non-Biitish India the hope 
of suirendei on the pait of the British 


Government to umeasonable demands of the Princes “ The 


essence of this project,” as Piofessor Keith puts it, ” is to place 
on a completely new basis the lelations of the States and the Crown 
by obtaining fiom the Ciown, m consideration of accession to the 
Fedeiation, the leaffiimation of existing tieaties and agieements 
By long usage the Ciown has claimed and exercised the right to 
intervene in the afPaiis of States in certain circumstances despite 
the tieaties, agreements or sanads In recent yeais the doctrine 
of paramountcy has been asserted m Alwar, Kashmir, Indoie, 
in Loid Beading’s letter to His Exalted Highness the Nizam 
■of Hydeiabad and Lord Lmlithgow’s mteivention in the Eajkot 
issue There is, by the way, little substance in the con- 
tention that paiamountcy is the symbol of a special pieroga- 
tive and that it can neither be affected by legislation noi trans- 
feired Foi the whole course of evolution of English law as well 
as the piactices that have grown up definitely point to a contiary 
doctiine The pieiogative exists in so far as it is not destroyed by 
statute , noi is there anything preventing the Crown fiom delegat- 
ing it And except m some specified cases§ the pieiogative is 
exeicised on the advice of the Clown’s responsible adviseis 

Undei the scheme now envisaged the Piinces expect to secure 
a juiidical background foi the tieaties, engagements oi sanads so 
that the mteivention by the Cioum by executive action may be 
ousted Should the necessaiy Accession take place it is not un- 
likeh that the Piinces would insist on intei -Imperial aibitiation 
on points of di^jiiito lictwcen them and the Ciown or even would 
go so far as to demand ronstiuction of the tieaties, etc , 
by an Intel national Couit of Justice Piofessor Keith 


* s S5 f2) ami (3) 

* n C 

t Kcitl) Letters on Imperial Relations, etc , p 352 

' The rule of Minifit) nal rc’ijHmfiibilit'v doc<) not seem to apply to the Royal 
^»tt<>mn Order and the Order of Merit 
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does not seem to be far Mnong in suggesting tliat 
they will resist attempts by His Majesty’s Govern- 
ment “ to establish some semblance of the lule of lav and le- 
piesentative government in then teiiitories,” although at the 
piesent moment the Piinces do not in theoiy oi piactice enjoy any 
immunity fiom inteivention in this legaid by the Crown It 
seems that the Paiamount Powei is aware of the difficulty Thcie 
IS evidence that pressuie is being put on the Piinces to intioduce 
some soldi of populai government and the lule of law before the 
inauguration of Federation Again the lule is that no Federal law 
shall ajiply and extend to a Federated State in respect of a matter 
which IS not accepted in that State’s Instrument of Accession t 
Of couise it IS understood that the Crovm will have 
powei, as in theoiy it has power in such matters, to refuse 
its assent to a particular Instrument of Accession under which a 
State may agice to transfer powers to the Centre,^ but obviously 
the State concerned has complete liberty in such a case not to 
accede to the Fedeiation at all § Another significant fact is that 
the Act contemplates a variety of Instruments of Accession so that 
one State may accede less than another thereby introducing a 
furthei complication into the scheme of Federation The ideal 
aimed at, however, is the greatest possible measure of uniformity, 
but the ideal ma}^ very well afford to remain at a distance from the 
real These are some of the disquieting featuies of the Federal 
plan of the 1935 Act The pioject, therefore, is more than a 
generous concession to the Princes, it is in some respects a gift to 
them 


The sections beaiing on the States, paiticulailv the amend- 
ments to the provisions of the ouginal Bill 
^^other Bide of the ^ response to the Princes insistent 

demand thus leave ihem with much more 
pover than a normal type of Federation would m ordmary 
circumstances permit But, on the other hand, despite the safe- 
guards provided for them,J| the Princes ought tc remeiiilwr that 


^Eeith Letters on Imperial Relation^ e'z . r. 

99 (2) and 101 
: ? 6 
^ 5 6 

1 H 101 
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once tliey have acceded to and enteicd tl]e Federation they will ha’’ 
to pait Mnth a considciable measuie of then internal sovereignl 
hitherto exeicised by them What is at piescnt missing from tl 
Act will peihaps be discovered in the course of time and as a resii 
of conscious 01 unconscious developments under the operation ( 
Fedeial forces 

The opinion expicssed b> Piolessoi J H Moigan, a wel 
known authouty on con‘'titutional lau, wlio was engaged by tl 
Pimces to give them advice, is significant He called attention i 
the clause insetted in tlie Act that “ theie shall be united in 
Fedeiation under the Grown ”* and remarked that althoug 
the word “ indissoluble ” was nowhere used m the Act as m th 
pieamble to the Austialian Commonwealth Act, the Indian umo: 
would be construed as being as “ indissoluble ” as that of th 
Australian States The Fedeiated States under the plan, therefore 
would have no right of secession, and secession might be possibl 
only when the Houses of Parliament of their own accord or at th 
request of the States concerned amend the Act to that effect or b; 
an act of revolt But such amendment would negative the pledge 
of Dominion status given to British India by British statesmen 
though not incorporated m the Act 

Sii Te] Bahadur Sapru, howevei, takes a contiaiy view 
Appaiently laying stress on s 6 (1) (a) he says that a Eiile: 
“ federates ” not because the Act requires him to do so but be 
cause he chooses to accede to Fedeiation Should, theiefoie, the 
terms of a Euler’s Instrument of Accession, he argues, be violated 
by any Federal authority, his undertaking would go and he mighl 
secede from the Federation The issue is not without difficulty, foi 
the interpretation of any Instrument of Accession does not rest 
with the Euler concerned Again Piofessor Moigan holds that ever 
if an Instrument is tieated as a Tieaty m the sense accorded to 
international agreements which is extiemely doubtful, the text ol 
the Instiument must be construed as it stands and that what 
was said or done m the negotiations piecedmg accession to the 
Federation in any particular case must be held to be inadmissible 
as evidence of the intention of the parties on the general English 

• 8 6 (1) Read Professor Morgan's Tagore Ijaw Lectnres delivered in March, 
1939, before the University of Calcutta 
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rule of construction that discussions, negotiations oi statements 
concerning a statute are no guidance foi courts if the language of 
the statute is clear and beyond any doubt Noi is the Instrument 
of Instructions to the Governor-General an effective safeguard, for 
it IS not enfoiceable in a court of law, and the silent opeiation of 
constitutional usage is likely to nullify the protection of the Instru- 
ment of Instructions Besides, in a case of conflict the statute 
must be held to supersede the Instrument to the extent of re- 
pugnancy Sii Tej Bahadm Sapiu’s reliance on that document as 
an instrument of piotection is rather much too optimistic 

Piofessoi Morgan then argues, in our judgment quite proper- 
ly, that to legislate for a Federated State is to legislate for the sub- 
jects of that State and that it does not matter whether the subjects 
are mentioned as coming within the scope of Fedeial legisla- 
tive competence oi not * Theie can be no question that the powei 
to legislate for ‘ ‘ British India ’ ’ means power to legis- 
late for all His Majesty’s subjects in British India and 
indeed for anybody else including any State subject resi- 
dent 01 domiciled theiein It is suggested that the allegiance of 
the States subjects would be divided between the Eulers and the 
Federation 

The protection for the executive authority of the State, as 
contemplated in sub-section (2) of s 8, may be negatived by the 
operation of constitutional pimciples oi it may affect the basic 
structure of responsible government in British India If the States 
are allowed to reserve to themselves the executive power even in the 
Federal spheie of legislation in the absence of a specific Federal 
law, the Federal executive would be shorn of then responsibility 
to the legislature so far as the Fedeiated States aie concerned 
A serious conflict is inevitable between British India and the 
Fedeiated States under the scheme adumbrated in the Act , and 
it IS not surpiismg that theie should be lack of enthusiasm on the 
pait of both to enter the Fedeial box 

It has further been argued that the enforcement of 
Federal obligations on the pait of a Fedeiated State is 

' Tilt, subjects of the Federated Stitcs are spccificalh lucntioned in s 90 (2) and (0) 
as coming within the scope of Federal legislation whcrcrcr they may be This section 
refers to the e\trn tcrntonal effect of Federal legislation in certain cases 
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to be confined to the Goveinor-General on behalf of the Crown in 
exercise of its paiainountcy and tliat tlie junsdiction of the le- 
sponsiblc executive at the Centic even in lespcct of matteis coveied 
by an Instiument of Accession has been ousted There seems to be 
no suppoit foi such a view, and nowheie lias it been indicated 
in the lelevant sections^ that the Pedeial executive autlioiity 
can opeiate only through the Goveinor-General m exercise of the 
Clown’s paiamountcy What the law piovides m regard to a 
Piovince or the Centre is that the executive authority is to be 
exeicised on behalf of His Majesty by the Goveinor or the Gover- 
noi-Geneial, as the case may be, eithei diiectly oi through officers 
subordinate to him t Tn constitutional piacticc that piovision is 
1 ather pro forma than substantial save in those cases m which the 
Goveinoi -General oi the Goveinor is required to act “ in his 
disci etion ” oi “ m the exeicise of his individual judgment 
Even in those cases the accretion of power to the Ministers at the 
Centre or m a Piovmce liy steady growth of Ministeiial responsibi- 
lity may in actual piacticc render the leseiwe powers of the Gover- 
nor-General or the Governor obsolescent 

The Clown’s paramountcy, that is to say, powers connected 
with the exeicise of the functions of the Ciown in its relations with 
Indian States shall in India, if not exercised by His Majesty, be 
exercised only by His Majesty’s Eepi esentative appointed for the 
pui poses or by peisons acting undei his authority § The func- 
tions of the Goveinor-Geneial and the Representative of the Crown 
aie distinct and sepaiate jj The offices also aie diffeient, although 
His Majesty is competent to appoint one person to fill the two 
offices H 

* 8B 7 and 8 

f BB 7 and 49 

t Adaptations of tlie General Glauses Act, 1897 ^X of 1897), la Schedule I to the 
Government of India (Adaptation of Indian Lawe) Order, 1937 

§ Proviso to 8 2 (1) 

11 B 8 rend with s 7 

Us 3 (3) Read Para I of the Conmtssion, dated the 8th March, 1937, issued 
under tlie Royal Sign Manual and Signet appointing Lord Linlithgow Governor 
General of India and Crown’s RepreBentatives So long as an incumbent will hold the 
two offices, he will, while in India, bear, in addition to the styles and titles of the said 
offices, the Btjle and title of Hib Majesty’s “ Viceroy ” (Para, 11 o' the Commsston) 
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Accoidmg to the scheme mcoipoiated in the Act ^ 
theie are, as has already been stated, 
thiee categoiies of subjects, namely, (I) the 
Federal Legislative List, in which the 
Federal Legislatiue has, and a Provincial Legislatme has 
not, povei to make laws,t (II) the Provincial Legisla-- 
tive List in which a Provincial Legislature has, and the 
Federal Legislature has not, power to make laws for a Province 
01 any part thereof:}: and (III) the Concuiient Legislative List in 
which the Federal Legislature, and subject to sub-section (1) of 
s 100, a Provincial Legislatuie also, have power to make laws § 
There is in the Act no list of subjects which should belong to the- 
States and no sncli list is necessary, for it is clear that they will 
continue to make laws in respect of all matters w^hich by then 
Instruments of Accession they do not hand over to the Federal 
authorities || The States individually oi collectively can by their 
Instruments restrict the Fedeial legislative field within then terri- 
tories so that under the Act while the Federal jurisdiction will 
apply to tlie Provinces in respect of the subjects enumerated in List 
I of the Seventh Sclicdule, the numbei may be reduced to a consi- 
derable extent in tlie case of an indnidual State or the entile body 
of tlie Federated States The only safeguard against the 
Pimcely cuitailment ol the Federal field lies in the power le- 
seived to His Majesty to accept oi reject an Instrument of Acces- 
sion If Except, therefore, in the case of Rulers, who, in our judg- 
ment, have been given much more power than is war- 
ranted in a truly federal plan, there is not much in 
the division of subjects which on principle may be held to 
be objectionable oi unscientific 

But that does not mean that it will not at all give rise 
to conflicts of jurisdiction Even Sir Samuel 
Conflicts of junsdict on Hoaie admitted in the course of the Commons 

Committee debates in May, 1935, that despite 

+ s 100 

f List I of the Seventh Schedule to the Act 

J X/ist H of the said Schedule 

§ List in (Part I and Part H) of the said Schedule 

II s 101 

^ s 6 (4) 

91 




722 


THE PROBLEM OE MINORITIES 


the exhaustive classificatiou of sulijects in the lelevant Schedule 
theie was “ the possibility of inci eased litigation ” The puipose 
undeilying the classification ol subjects into thiee Lists, 
as exhaustive as one could make it, was to leconcile 
Hindu and Moslem points of view The Hindus wanted 
to leseive lesidiiaiy powei at the Ceiitie while the Mos- 
lems demanded it foi tlie Piovinces The scheme has 
been so planned, as Sii Samuel Hoaie made it clear, " as 
to leave little oi nothing foi the icsiduaiy field It is, howevei, 
beyond the powei of even most fai -seeing statesmen to anticipate 
ciicumstauces m all then details which may aiise fiom time to time 
in the govei nance of a land, and it may lie lecalled that the statu- 
toiy division of subjects in some Fedeial Constitutions, with which 
we have dealt, has piodiiced costly and sometimes lumous litiga- 
tion and bioiight in its tiain impoitaiit and unexpected develop- 
ments fiustratmg as they have done m many lespects the inten- 
tions of then oiiginal fiameis 


In view of the evei-mci easing impoitance of complex 
economic, financial and industiial pioblems and wide extensions 
of the spheies of public activity in modem times, a gieat 
difficulty in the mattei of juiisdiction is likely to aiise in India 
as it has aiisen m otliei countiies fiom the exeicise of poweis 
1 elating to tiade, commerce and mdustiy In India subjects deal- 
ing with the protection of 'mmoiities as ivell as those beaiing upon 
the coeicive powei of the State and the maintenance of law and 
order might bung the Federal authorities and the Provinces in 
conflict with each othei or the Provinces m conflict with one 
anothei Theie was, theiefoie, gieat need for caution and ciicum- 
spection in the distiibution of powers 


The fiameis of the India Act, be it noted, have done well in 


Federal control m cer 
tain cases 


anticipating the difficulties that might arise 
in connection with the legulation of commu- 
nications as is deal from the lestrictions they 


have imposed upon the powei of the Piovinces in this behalf It 


IS piovided that the Piovinces will have no powei to control major 


*■ Commons Committee Debates, May, 1935, 
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niul inljinrl Mnlci\\a\'' .ii fai as tlic lattei constitute 

* « 

iiatiiial soul CCS of inlcicouisc oi coiniuunication between one unit 
and anothci t ^l^bc same intelligent anticipation is disceinible 
also in the pioMsion foi b^edcial contiol of industiies wbeie 
such (ontiol is dcclaicd b} I'Vdcial lau to be expedient in public 
intciost I 

Tbcie aic subjects siatutonh belonging to the Piov- 
inces \\hicb might leipiiie Tiitei-PioMiicial co-oidination The 
pioblcm of tackling the uatei-lnacintb jiest wliicli is woiking 
li.noc in Pengal and jiaits of Ihbai and Oiissa and Assam, econo- 
mic jilaimmg, schemes of lestiiction of jute oi any otliei agricul- 
cultiiia! commoditA institutions of lescaicb in the sjiheies of 
health, foiesln and agi iciiltuie ,ind such othei subjects may be 
mentioned in this connection KefeieiKc mav hcie be made to 
the pioMsion^ which has been made foi the constitution by Older 
in Council of an Tntei-PioMiic lal Cnimcil if at ain lime it appeal'^ 
to Ills AI.ijesi\ iijion consulei ation of lejiiesentalions addiessed to 
him b\ the Oo\einoi-(’ieneial that the juiblic intciests would be 
seiNC'd b\ the estabhslimcnt of such a Council 


A Council so established maj be cbaiged wnth the 
dut^ of (a) inquiiing into and ad- 
intcrProMiieiai Conn -y muig upoii disputes wTicli may have 

aiiscn between Piovmces, (b) investi- 
gating and discussing subjects in which some oi all of 
the Piovmces, oi the Fedci ation and one oi moie of the Piovmces, 
have a common intciest, oi (c) making iccommeudations upon any 
such subject and, in paiticulai, lecommendations foi the better 
co-oidination of policy and action wutli lespcct to that subject It 
IS not to be suiiposed that by s 103, w^hich empoweis the Fedeial 


Legislatuie to legislate as to a Piovincial subject undei ceitain 
conditions, can functions and pow^eis be assigned to an Intei- 


^ ll'ih\a} ’ includes a tninway not wholly within a municipal area “Federal 
railway ” does not include an Indian State railway but, save as aforesaid, includes any 
railway not being a minor railway “ Minor railway ” means a railway which la wholly 
situate in one unit and does not form a continuous line of communication -with a Federal 
railway, whether of the same gauge or not [s 311 (2)] 

+ Item No 18 of List H, Item No 20 of List I and Item No 32 of List lU of the 
Seventh Schedule 

I Item No 34 of List I of the Seventh Schedule 
§ 8 135 
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*oncial Coiiiici] as contemplated in s J35 Foi tlie Oidei 
louncil setting lip such a Council mil itself “ define the natme 
lie duties to be peifoimed by it and its oiganisation and pio- 


11 e 


But ss 103 and 135 should be lead togetliei as in- 
ting to what extent and in what mannei co-oidi- 
011 may be secuicd These sections ma'\ sohe m India 
legal difficulty that aiose in Canada as a lesiilt of the decision 
be City of Monti eal v Montreal Street Ita’luay Go * m iihich 
Piivy Council held that the Dominion Paihament could not 
ch upon the poueis of the Piminces meich on the gioimd of 
mvemence of PiOMiicial administiation in a mattei which 
lit concern moie than one Piovmce Action undei s 103 
r be taken only if the Chambeis of the Provincial Legislatuie 
leined pass lesolutions desiiing that an\ Pioimcial matter oi 
ters should be icgulatcd in that Pioimce Act of the 
eial Legislature Ani such Act mav, as lespects any Pio- 
)e to winch it applies, be amended oi repealed by an Act of the 
islatuie of that Proiince Full adi'antage may in the yeais 
ome be taken of this piovision b) the Piovinces 
Piovisions of s 106 as to legislation foi giving effect to intei- 
national agieements iieic an anticipation, as 
it MCI c, of the famoiis dccisiou of Loid 
Atkin m Attoineij-Gencial foi Canada v 
oiney-Geneial foi Ontario] in which it was held that if a tieaty 
lonvention enteied into by the Dommion of Canada did not fall 
bin the scope of s 132 of the Biitish Noith Ameiica Act, the 
nmion Paihament uas not competent to distuib the distribu- 
1 of poweis undei ss 91 and 92 meiely m exeicise of the 
eial powei confeiied by s 132 ] In Biitish jurispiaidence the 
1 IS that while a tieaty is an executive act, the perfoimance of 
obligations aiismg theiefiom lequiies legislative sanction if it 
olves alteration of the existing municipal law The terms 
a tieaty do not, by viitue of the treaty alone, have the 
3 e of law within the Bntish Empiie § That being so, the 


^ A C 333 (1912) 
f A C 32G (1937) 

J See pp 669-75 supra 

§ A C 826 (1937) , Walker r Baird, A C 491 (1892) 
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The Tedcial Legislatuie is competent imdei the Act 
to legislate foi a Piovince on pi oclamation of emergency by the 
Goveinoi -Geneia! in his “ disoetioii ” in lespect of any 
of tlie matteis cnnmeiatcd in tiic Piovincial List of subjects * 
But the pioceduic is somcwJiat cumlnous and may piove dilatory 
and, theiefoic, ineffective In tlie Inst place, the pioclamation 
must be issued by the Governoi-Gcneial in Ins disci etion to the 
effect that a giave cmcigeiicy iias aiisen wheieby the secuiity of 
the countiy is thieatened by "war” oi "internal distinbance” be- 
fore any action may be taken by the Pedeial Legislatuie Second- 
ly, no Bill can be introduced oi moved without the previous 
sanction of the Goveinoi -Geneial — a piocediiie no less drastic than 
leservation — and tlie obligation is imposed upon him to refuse 
sanction unless it appeals to him that the jirovision proposed to 
be made is wan anted by the natuic of the emeigency t 

Besides, "war” as contemplated in the proclamation is imdei- 
staiidable, but not so is the expiession " inteinal distuibance 
It may mean many things, and it is submitted that it will 
include " distmbances ” ai.sing from communa’ clashes oi of 
communal legislation designed deliberate^ to depiive a minoiity 
01 minoiities of then legitimate lights It was suggested by the 
Joint Parhamentaiy Committee that the teim " internal distur- 
bance ” should be defined in terms which would ensuie that for 


this puipose it must be compaiable in giavity to the repelling of 
external aggiession | But unfortunately no definition has been 
inseited m the Act leaving more than a necessaiy measure of dis- 
cretion to the Goveinoi -General An attempt has, however, been 
made by Paihament to lemove the confusion by means of an 
amending Bill 


A proclamation 

The effect of *a Procla 
matjon of emergency un 
der a 102 


of emeigency, which may be revoked 
by a subsequent proclamation, shall be 
communicated forth-with to the Secre- 
taiy of State and shall be laid by him 


before each House of Paihament and shall cease to opeiate 


at the expiration of six months, unless befoie the ex- 


* s 102 (1) 
f Proviso to 8 102 (1) 

J J P 0 Report, Paragraph 238 
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piiation of that pciiocl it lias been appiovecl by lesoJu- 
tions of both Houses ol Pailiament A law enacted by the 
Fedeial Legislatiue on pioclaniatioii of emeigency under this 
section sliall cease to have effect on tlie expiiation of a peiiod of six 
months aftei the pioclamation lias ceased to opeiate, except as le- 
spects things done oi omitted to be done befoie the expiiation of the 
said peiiod f The piovision as to the duiation of the effect of 
the law IS obnox oiis to the gcneial lule of constiuction, whcic 
theic IS no specific statiitoi} piovision to the contiary, that ofiences 
committed in teims of emcigenc> Acts must be pioceeded against 
and punished bcfoic the law expiies and that as soon as it expiies 
any pioccedings ipso facto toiminate That iule is supeiseded 
b’^ the saving clause in sub-section (4) of s !I02 so that pioceedings 
ma^ be initiated aftei the tcimination of the Act in question in 
lespect of a light which has ahead}^ accrued oi a liability aheady 
inclined 

The section does not destio> the Fedeial scheme as 
such It docs not, that is, affect the powei of a Piovmcial 
Legislatuie to legislate in respect of matteis eniimeiated in the 
Piovmcial Legislative List All that it pioiides is that if any 
piovision of a Pioiincial lav is lejnignant to any piovision of a 
Fedeial lav enacted undei it, the Federal lav, vhethei passed 
befoie 01 aftei the Pioiincial lav, «hall pievail, and the Provincial 
lav shall, to the extent of the lepugmancj, but so long as the 
Federal lav' continues to have effect, be void ± 

iSo such extraoidinary pover of Federal invasion of Piovin- 
cial or State spheies of legislation has by 
statute been given to the Canadian Domi- 
mon or the Australian Commonwealth, but 
the rule enshrined in the India Act was recognised m a senes of 
Piivy Council judgments in Canadian appeals such as Attorney- 
General for Ontario v Attorney -General for Canada, ^ Fort Frances 
Pulp and Paper Co v 2Ianitoha Free Press,\\ In re the Board 

* E 102 (3} 
s 102 (i) 

: s 102 ( 2 ) 

z AC PAS (1835) 

* A C 595 (1923) 
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of Commence Ad,'^ and Aiioiney-Gcnoial foi Ganad^i v Atiorncy- 
Geneml for Oniano t TJie same view was taken also by the 
Dominion Siipicme Conit | Tlic doctiinc enunciated in these 
decisions is that tlie Dominion is competent in ahnormal cucum- 
stauces to ticncii upon the poweis of the Pioviiiccs in cxeicise of its 
gencial powci But in 7?Rsscf/ v The Qneen^ it was held that 
Dominion legislation was in oidei, even in times of peace, in 
lespect of subjects which concerned the Dominion geneially pio- 
vided that they weic not withheld fiom tlie poweis of the Domi- 
nion Pailiament to legislate, “ by any of the expiess heads in 
s 92 ” It appeals that in oidei to avoid conflicts of judicial intei- 
pietation and lemove doubts as to the powei of the Centie 
Pailiament has delibeiately inscited s 102 (2) of the Government 
of India Act, 1935 

Theie are certain points which aiise in connection with the 
Concuiient List The poweis of the 
wnenrLiIt Pcdcial Legislatiiie in lespect of matteis 

eniimeiated in tins List aie not conti oiled 
by the piovisions dealing with the Piovincial List 
wheieas tlie poweis of a Piovincial Lcgislatuic in legaid to those 
matteis aie to be excicised subject to the piovisions dealing with 
the Pedeial List In othei woids, if theie is any conflict be- 
tween the Pedeial Inst and the Coiicuiient last, the competence of 
a Provincial Legislatuie is, to the extent of conflict, ousted 
even in any niattei of the concuiient field On tlie othei hand, if 
theie IS any lepugiianc}' betAveen the Concuiient List and the 
Provincial List, the subject mattei in question is to be constiued 
as coming within the puiinew of the concuiient spheie so that the 
Pedeial Legislatuie comes to enjoy poweis concuiiently Avitli a 
Piovincial Legislatuie Thus the centiipetal bias of the Indian 
Constitution is emphasised 

Practically the same luie is applicable to the provisions 
dealing Avith the Piovincial List Tlie powders of a Piovincial 
Legislature to legislate as to matteis set out in that List 
aie to be lead subject to the piovisions which confer poAveis on the 

* 1 A C 191 (1922) 
t A G S26 (1937) 
i 3 D L E 622 (1936) 

§ 7 App Gas 829 (1882) 
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Federal Legislatuie by virtue of the entries in the Federal 
List and the Concurrent List In the case of conflicts 
between the entiies in the Fedeial List and the Pio- 
vincial List the formei supersedes the lattei to the ex- 
tent of lepugnancy * 

The lesults in both the cases follow fiom the use in s 100 (1) 
(which deals with Federal legislative competence) of the expiession 
''notwithstanding anything in the two next suceeeding subsec- 
tions,” in s 100 (2) (which deals vuth the concurient spheres of 
legislation) of the expiession ‘‘notwithstanding anything in the 
next succeeding subsection ” with reference to the poweis of the 
Fedeial Legislature, and of the expiession "subject to the preceding 
subsection ” with leference to the poweis of a Provincial Legis- 
lature, and in s 100 (3) (which deals with Provincial legislative 
competence) of the expiession “ subject to the two pieceding 
sub-sections 

But wheie the field is cleai and where theie is no conflict the 
Federal Legislature cannot trench upon any 
the fidd'TSr subjects mentioned in the Prov- 

incial List There may, however, be 
cases of oveilapping in legislation where the field is cleai, 
and in such cases neithei Fedeial noi Piovmcial legisla- 
tion IS ultia vires merely on the ground of overlapping, 
unless there is conflict t The rule laid down in G W 
Saddlery v The King,\ namely, that “ within the sphere 
allotted to them by the Act the Dominion and the Pioymces are 
lendeied in general principle co-ordinate Governments,” applies 
also to the Indian Fedeiation so that the Centre ” cannot by pur- 
poiting to act in a field committed to it appropiiate to itself ex- 
clusively a field of ]uiisdiction m which apait from such a juiis- 
diction it could exert no legal authoiity ”§ Similaily a Province 
cannot undei colour of legislating as to a subject within its juiis- 
diction invade the Federal field [[ As was held by the Judicial 


* Read s 91 ot the Bntish North America Act, Tennant v Lnwn Bank of Canada, 
A C 31 (1894) 

I Grand TritnK Ry Co v Attorney General for Canada, AC G5 (1907) 

: 2 A C 91 (1921) 

5 ittorney General for Ontario v Reciprocal Insurers, A C 328 (19241 

II Joliii Deere Plotc Co r Tl harton, A C 830 (1915) 
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Committee m Canadian cases,* wlieie there was an appare'jt 
conflict it was the duty of the courts, however difficult it might he, 
to asceitain m what measure, and to what extent, authority to deal 
with matters specified in the Lists exists in each legislature, and 
to define m a given case the limits of then respective powers It 
could not have been the intention of the fiameis of a Constitution 
Act that a conflict should exist The lists must be read together 
so as to reconcile the powers In other words, the design of a Con- 
stitution Act must not be frustrated by judicial mtei’pietation 
As foi the Concurrent List proper, s 107 deals with cases 


statutory safeguards 
against conflicting laws 


in which there is repugnancy between a 
Federal law and a Provincial or State law 
MutaUs mutandis it practically lepio- 


duces s 109 of the Commonwealth of Australia Act which has 


already been quoted Theie is one important point of dffieience 
between the piovision of the Indian law and that of the Australian 
law That point is bi ought out in sub-section (2) of s 107 of the 
India Act which piovides that wheie a Provincial law as regards 
any mattei m the Concurrent List is repugnant to an earliei 
Fedeial law or an existing Indian law with respect to that mattei, 
then, if the Provincial law, having been leseiwed for the consi- 
deration of the Goveinoi-Geneialt oi for the signification of His 
Majesty’s pleasure,! has received the assent of the Goveinoi- 
Geneial oi of His Majesty, the Piovincial law shall in that Pro- 
vince pievail 

In exeicismg his function in this regard the Gover- 
noi -General has been diiected, “ while giving full consi- 
deration to the proposals of a Provincial Legislature, to 
have due legaid to the impoitance of pieseiving substan- 
tially unimpaiied the umfoimity of law which the Indian 
Codes have hitheito embodied ”§ This is one safeguaid against 
conflicting laws m diffeient Piownces as to the same subject in 
the Conciiirent List There is another, and it is that the Federal 


* The Citizen'! Insurance Co of Canada v Wtlltam Parsons, The Queen Jnsur 
once Co of Canada \ IJ ilhatn Parsons (1881)» l App Cas 96 
f 6 76 
, s 76 

£ Cl XIT of the Instrument of Instructions issued to the Governor General on 
the fith March, 1037 
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Lcgislatiue may at any time enact fuither legislation Avith lespect 
10 the same mattei piovided that no Bill or amendment for making 
any provision lepiignant to any Pioioncial laiv, ivliich, having been 
lesen^ed, has icceived the assent of the Govern oi -General or of 
His Majesty, shall be intiodiiced oi moved in eithei Chamber of 
the Bedeial Legislatme without the pievious sanction of the 
Goa ei 1101 -Gencial in his discietion ^ 

Subject to these lestiictions, if any provision of a 
Piovincial laAv is lepugnantf to any provision of a Fedeial 
laAv which the Federal Legislature is competent to enact 
or to aii’^ juoAasion of an existing Indimi laiL\ Avith re- 
spect to aiiA matter Aiithin the scope of the concurient field, 
the Fcdeial laAV, whether passed before oi after the PiOAuncial law, 
01, as the case maA be, the existing Indian law, shall prevail, and 
the Piovincial law shall, to the extent of repugnancy, be A^oid 
The same provision is made Avith legard to the competence of a 
State laA^ except that a Federal law which extends to the State 
concerned and not an existing Indian laic supersedes a State law 
to the extent of lepugnancy § It has been held in the United 
States that A\hen a State statute and a Federal statute opeiate 
upon the same subject matter and make contrar^^ or conflicting 
provisions concerning it, and when the Federal statute is within 
the competence of the Federal Legislature, then the State statute 
must giAe A\ay 1 | 

Attention ma^ heie be called to an Oidmance called the 

Bengal Tenanc} Ordinance, 1938, pro- 
Provisions of the Bengal muLated by the GoAemor of Bennal 

Tenancy Ordinance, 1918 ^ r> / \ ° 

undei s 88 (1) of the Government of 


The giving of previous sanction shall not be construed as precluding the Gover- 
nor General or the Goiemor, as the case mav be, from exercismg subsequentlv in regard 
to anv Bill in question anv powers conferred upon him by the Act with respect to the 
withholdmg of assent to, or the reservation of Bills [s 109 U)] Nor shall an Act 
or anv provision thereof be invahd by reason only that the previous sanction was not 
given, if assent to that Act was given bv the relevant authority [s 109 f2)] 

t For “ repugnant ” read Attorney-General for Queensland v Attorney General jor 
Commonwealth, 20 C D E 148 It includes ‘ inconsistent with ’ as used m the Austra- 
lian Act 

: s 107 (1) 

§ s 107 m 

|] Golf, Colorado, and Santa Fe R Co - Hefiey, 15S U S 
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India Act, 1935 * * * § It piovided inter aha that notwith- 
standing anything contained in any othei law the peiiod 
during which the Ordinance remained in foice must not, 
in relation to the registiation of instruments of transfei 
to which s 260 (2) of the Bengal Tenancy Act, 1885, applied, be 
taken into consideration in computing any penod piescnbed by 
or under any law within which a document had to be piesented foi 
legistration f It puipoited to lepeal s 23 of the Indian Begistia- 
tion Act, 1908, which lays down that subject to certain piovisions 
of the Act no document othei than a uoll shall be accepted foi regis- 
tration unless piesented for that purpose to the piopei o£6cei mthin 
four months from the date of its execution The Eegistiation Act 
IS a Central statute and is an “ existing Indian law ” m terms of 
s 311 (2) of the Government of India Act, 1935, and the subject 
mattei is one which comes undei the Concmient List | 

In so far, therefoie, as the Oidinance was incon- 
sistent with or lepugnant to the provisions of the Eegistration Act 
it seemed to be invalid undei sub-section (3) of s 88 lead with sub- 
section (1) of s 107 of the India Act It is tiue that the Govemor- 
Geneial’s instiuctions as contemplated undei s 88 (1) had been 
obtained m legard to the Ordinance, but these instiuctions veie no 
coriective inasmuch as they weie not to be constiued as validating 
a Goveinor’s Oidinance undei the section vath respect to a mattei 
as legaids which a Piovmcial laAi would be void in 
teims of the India Act For the Act lays down that 

“ if and so fai as an Ordinance undei this section§ makes 
any piovision which would not be valid if enacted m 
an Act of the Piovmcial Legislature assented to by the Govemoi, 
it shall be void ”|| Nor has the procediue of sub-section (2) of 
s 107 been applied in this connection to validate the Ordinance 
It seems to follow, theiefoie, that the tiansactions or instniments 
sought to lie covered by the Ordmance are not piotected in law 


* The Calcutta Gazette Exlraordtnanj, dated the 3rd June, 1938 

t B 2 

I Item No 8 of Part I of List HI of the Se\enth Schedule 

§ B 88 

I s 68 f3) 
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Noav tliere aie obvious limitations to whicb any scheme of 


Doubts ns to the location 
of jiinsiliction a refer 
cncc to the Federal Couit 


distiibution of poweis iindei a Federal sys- 
tem, bowevei exhaustive and scientific, must 
be subject, and the scheme enshrined in the 


ludia Act of 1935 is not fiee fiom those limitations 


Doubts as to the location of juiisdiction have alieady aiisen in cei- 
tdiii cases Foi example, a lefeience was made by the 
Goveinoi-Geneial in his disci etioii uiidei s 213 to the Federal 


Couit as icgaids the validity oi otheiwise of what is known as the 
Ceiitial Piovnices and Beiai Sales (Eetail) of Motor Spirits and 
Luhiicants Taxation Act, 1938 The Cfential Government thought 
that the Act enci cached upon “ excise ” which feU within the 
exclusive jurisdiction of the Fedeial Legislatme* as specified in 
the Seventh Schedule and was, theiefoie, ultra rues wheieas the 
Cential Pi evinces Government evidently lelied on entry No 48 of 
List II read with s 311 (2) f The Couit has unammuosly held 
that the Act is intia vires of the legislatuie of the Central Piovmces 
and Beiai 


Quoting vith appioval fiom the Oxfoid Dictionaiy, Gw 5 ^ei, 
C J , ohseived that “ excise ” was a “ duty chaiged on home 
goods, eithei in the piocess of their manufacture oi hefoie then 
sale to the home cousumeis ” and that in the definition the woids 


“ befoie then sale to the home pioducers,” were not necessarily a 
lefeience to letail sales and might equally be a leference to a 
sale by the pioducer oi manufactuiei to the wholesaler for geneial 
distribution to consumeis His loidship then pointed out that 
his mteipietation leconciled the apparent conflict between the 
two entries m the Schedule without doing violence to the language 
of either It would be strange indeed, added the Chief Justice, 
if the Centie had the exclusive pov^ei to tax letail sales, even if 
the tax were confined to goods pioduced oi manufactured in India, 
when a Province had an exclusive right to make laws with respect 
to the trade and commerce within the Piovince,| and 
with lespect to the pi eduction, supply and distribution of 
goods, § within its boiindaiies It might have been ap- 


■*' Item No 46 of List I 


I ‘ Goods ’ mcludes aU matenals, commodities and articles 
t Item No 27 of List II 
5 Item No 29 of List H 
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piebended that this method of taxation by the Provinces 
would tend to reduce the consumption of the taxed ‘ ‘ goods ’ ’ 
and tlius indirectly dimmish the Central excise levenue 
To that the Chief Justice’s leply was that it was a point 
which it was not for the Court to take into consideration if theie 
was neither ambiguity noi doubt as to the language of the provi- 
sions , and, m his lordship’s judgment, the intei-pretation of the 
Act was clear in this lespect According to Mr Justice Sulaiman, 
it was not the intention of Parliament to give the Provinces a 
power and at the same time to rendei it an illusory power and 
unless at least retail sales came within the category “ sales of 
goods ” power to tax sales of home products under entiy 48 m List 

II would be practically non-existent On reading together entries 
48, 49 and 50 in List II, Mr Justice Jayakar held that Parlia- 
ment had given and intended to give a Province powei to levy taxes 
on the consumption of excisable goods within its boundaries even 
when such goods fell under entrj^ 45 of List I 

Apparently the Pedeial Court’s “ opinion ” does not cover 
“ marginal ” cases wheie theie may be considerable doubt as to 
whether a “sales tax’’ is leally an excise as contemplated m the 
Fedeial entry , and in such cases it is submitted that Federal legis- 
lative competence may be held to supersede Piowncial competence 

III view of the language m which s 100 has been couched with 
lefeience to the juiisdiction lespectively of the Fedeial Legisla- 
ture and a Pi ovincial Legislature * 

Take again the jurisdiction as lespects education and the 
Univeisities situate m Biitish India Bdu- 
Eniver- cation IS a Provincial subject! and it means 
education, general as well as technical, 
from the elementaiy couises to the University stage Two Uni- 
\eisities, namel} , the Benares Hindu Univeisity and the Aligarh 
jMushm Umveisity, liave been specifically mentioned in the Act as 
coming Mithin the Fedeial spheie | The question is, having 
regard to entry 17 of List II lead with entrj’- 13 of List I, 
^^hcthel or no the other Universities belong to their lespective 

*- Pp 728 728 supra 

■* Item No 17 of List IT of the Seventh Schednle 

t Item No 13 of List I of the Seventh Schedule 
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Pioviuces The point is cleai wheie the jurisdiction of a Univer- 
sity IS confined to one “ unit ” of the Pedeiation, such, foi in- 
stance, as t]ic Dacca Univeisity in Bengal oi the Lucknow Univei- 
bity in tlie United Piovinces But the difficult}^ aiises, as it has 
alieady aiisen, with icgaid to Univeisities whose jurisdiction ap- 
plies to moie than one “ unit ” oi, to jiiit it moie precisely, is not 
confined to one “ unit ” 

The issue vas discussed on the flooi of the Central Legislative 
Assembly in connection with the Patna 
Ameudmenr Uiiiveisity Act (Amendment) Bill moved in 

Octohei, 1937, on behalf of the Govern- 
ment * The Bill sought to amend the lelevant Adaptation Order, 
1937, which had the effect of extending the jurisdiction of the 
Patna Unneisit} to the whole of the new Piovmce of Orissa 
It pioposed to letain the jurisdiction of that University 
ovei that pait of the new Piownce which foimerly belonged to 
Bihai and Oiissa and extend the jurisdiction of the Andhia 
Univeisity to that pait of Oiissa which came fiom the Presi- 
dency of Madias It vas aigued by the Opposition, particularly 
by Ml Bhulabhai Desai and Mr S Satyamiirti relying on entry 
17 of List n lead with entiy 13 of List I, that the Centre 
had no legislative competence in regaid to the mattei On the 
othei hand. Sir Niipendianath Sircar, speaking foi the Govern- 
ment, claimed juiisdiction relying on entry No 33 of List I and 
the lelevant Adaptation Oidei According to that entiy, to 
the Pedeial spheie belongs “ coipoiations, that is to say, the 
incorporation, legulation and winding up of Lading corpoiations, 
and of coiporations, whethei trading or not, with objects 
not confined to one unit ” The Adaptation Oidei in question 
substitutes “ Cential Government ” foi “ Local Government ” 
throughout the Act,t except where otherwise provided 

It IS admitted that the University concerned is a 

corporation ” It is also admitted that 
What 18 a unit ? the “ piomotion of education ” is one of its 

“objects ’’ It is further a fact that its “objects” are not confined 
to one “unit” of the Pederation It is, therefore, difficult to see how 


* Legislative AsBembly Debates {Official Report), Vol No 4, pp 3065 76 

t The Patna University Act (Act XVT) of 1917 
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the Univeisity of Patna and otJiei Univeisities such as Calcutta 
University or Bombay Univcisity, whose objects aie not confined 
to one “unit,” do not come under tlie Centie Mi Desai pointed 
out that “ if it was piesent to tlie mind of tliose who legislated in 
support of the poweis of this Legislatnie (the Cential Legislature) 
not meiely ovei these two mam Universities (Benares and 
Aligaih) but all Univeisities, Avhich had jurisdiction over 
moie than one Pi evince, the appropiiate place was item 
13 (List I) ” To that the answei is that the intention 

of Paihament was to place the Benaies and Aligaih Uni- 
veisities m the Fedeial List irrespective of then area of 
juiisdiction and to give the othei Universities to the Centre 
or the Pi evinces accoiding as then aiea of juiisdiction varied from 
time to time If, for example, the jmisdiction of Calcutta or 
Patna oi, foi that mattei, any other Umveisity with “ multiple 
juiisdiction,” IS curtailed and restiicted to one ” unit ” by com- 
petent authoiity, it will come under the Province conceraed , so 
long as that is not done it belongs to the Centie 

Mr Desai then said that he did not know what 
” unit ” meant in entry 33 of List I He did not 
know if it meant a Province oi not Mr Desai might 
find his answer in sub-section (2) of s 311 of the Act 
which provides that “unit” means a Governor’s Province, a 
Chief Commissioner’s Province or a Fedeiated State Sii 
Niipendranath Sircar might have lelied for his contention also on 
the pimciple as mcoi'poiated in s 100 of the Act that if there was 
conflict between List I and List EE, then List I prevailed * We 
have little doubt, theiefore, that on the general rule of construc- 
tion of the statute and the appiopriate section and by entry 
33 of List I and the relevant Oidei in Council the jurisdiction 
of the Centie extends to the Univeisities which are ” corpoiations 
with objects not confined to one imit ” It seems to be equally 
clear that the Governor-General or the Central Government have 
no power to confei upon a Province legislative competence in regaid 
to a subject which by or undei the Constitution Act belongs to the 


* That principle was accepted by the Sobcitor General in the coarse of a Com 
mittee debate on the Seventh Schedule, May, 1936 
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Fedeial splieie of legislation * The Patna Univeisity Bill was 
perhaps bad in laM^ and beyond jurisdiction in so fai as it sought 
to bring a Piovincial subject, namely, the Andhra Umveisity, 
within the purview of the Centre by extending its juiisdiction to 
certain parts of Orissa 

But, as we have seen, it is open to the G-overnor- 
General acting on the advice of his lespon- 
sible Ministers and, pending the inauguration 
of Federation, to the Goveinoi- General in 
Council, undei s 124 (1), to entiust conditionally or unconditional- 
ly, with the consent of the Government of a Province or the Euler 
of a Fedeiated State, to that Government or Eulei or to their re- 
spective officeis, the executive functions that belong to the Centie 
under the Act t In one case delegation is to the Government and 
in the othei to the Euler so that if and when complete responsible 
government is introduced in a Fedeiated State there may be Se- 
quent conflicts between the Euler of such a State and its Govern- 
ment in connection with the exercise of the delegated authority 
Foi the obligations assigned to a Eulei are not in law the obliga- 
tions of the Government of the State lesponsible to a fieely elected 
legislatuie and, through it, to the people 

The delegation of executive authoiity as contemplated 
in the section has been effected in seveial cases The executive 
functions of the Centie lelating to the Calcutta University have 
been entiusted to the Government of Bengal, | with the lattei’s 
consent, subject to the conditions (i) that the Government of 

^ These ■v^ews were for the first tune tirged by the author in the columns of 
Advance and Htndusthan Standard (Calcutta), and subsequently talen up by the Univcraity 
of Calcutta m connection with a proposed Secondary Education Bill in Bengal The 
author’s contention has been upheld by the British Government as will be clear from the 
addition sought to be made to entrv Xo 17 m the Provmaal List of the Seventh Schedule 
hi an Amending Bill pending before Parliament The entry in question is to be enlarged in 
follows “ Education, mclnding Universities other than those speafied in entry Xo 13 of 
the Federal List ’ It means that the Amending Bill proposes to place all the Univfr 
Fities in British India m the Provincial List save the Hindu University of Benares and 
the Alnslim Universitv of Ahgarh 

•f For discnmmafory treatment as between the Provinces and the Federated States in 
connection with functions in relation to the admimstration in sueb ‘^fafes of any law 
of the Federal Legislature which appl es therein read s 125 

* Bead Xotification Xo F 55 1 fn) 33 E, dated the 7th Apnl, 1933 B/ad 5, 7 
and 15 of Art IT of 1S.57 and s=^ 21, 22, 24 and 25 of Art \TTI of 100} for the chenp'-s 
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Bengal shall not exeicise the powei to cancel the appointment of 
Fellows save with the concuiience of the Chancelloi and (m) that 
as legal ds affiliation, extension of affiliation or disaffiliation m 
connection with a College undci tlie University the Bengal Govern- 
ment shall not p<iss oideis save with the concnrience of the 
Government of tlie Piovince wlieiem the College concerned is 
situated and in the event of disagi cement between the two 
Governments, the mattei shall be lefeiied to the Cential Govein- 
ment foi final oideis 

Similai delegation has been made in laspect of these, 
amongst othei, statutes the Negotiable Instiuments Act, 
1881, the , Indian Natuialisation Act, 1926, the Indian 
Extiadition Act, 1903, the Indian Tolls (Aimy) Act, 1901, the 
Indian Woiks of Defence Act, 1903, the Indian Teiiitoiial Foice 
Act, 1920, the Auxiliaiy Force Act, 1920, the Bengal Excise Act, 
1909, the United Piovmces Excise Act, 1910, the Punjab Mihtaiy 
Tianspoit Act, 1916, the Punjab Excise Act, 1914, the Bihai and 
Orissa Excise Act, 1915, the Eastern Bengal and Assam Excise 
Act, 1910, the Central Provinces Excise Act, 1915, the Bengal 
Tianspoit and Tiavelleis’ Assistance Regulation, 1806 and the 
Military Authority (Assistance to Marching' Tioops) Regulation, 
1827 * This delegation is in lespect of admmistiative functions 
and not of legislative competence, powei to legislate as to these 
matters continuing to belong to the Centie despite action undei 
s 124 (1) of the Constitution Act Again under s 123 the Gover- 
nor-Geneial may diiect the Governoi of any Province to dischaige 
as Ins agent m his discietion functions specified in the direction 
either geneially or, in a paiticular case, m and in i elation to tribal 
aieas and, only m a particulai case, in lelation to defence, external 
affaus or ecclesiastical affaiis 

Theie is evidence of imitaiy bias in the piovision as 
legal ds the leseiwation for the considera- 

SriS^CoD^t'!tnho°n ■tion of the Govemoi -General of any 

Bill which may have been passed by 
the Piovmcial Legislative Assembly, or, in the case of a 
Piovmce having a Legislative Council, may have been passed by 
both Chambeis of the Legislature, in the exercise of its oi then 


^ For details read the Goternment of India Notifications ssued in 1938 
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legitimate legislative competence But •\vlietliei it should or 

should not be so reseivcd is a question which is left 

to the Goveinoi acting m his disci etion Accoiding to the 

Instillment of Instiiictions, vliich, by the vay, does not 

seem to be cnfoiceahle m a comt of law despite s 53 ( 1 ), 

the lescivation is “ mandatoiv *’ on the paitof a Gover- 
1101 111 lespcct of Bills the provisions of vhich repeal 
oi aie icpugnant to the piovisions of aiT\ Act of Parliament ex- 
tending to Biitish India, oi vhich, in his opinion, vould, if they 
hccomc law, so dciogate fiom the poweis of the High Court as to 
cndangei the position vhich that Couit is Ip the Act designed to 
fill, 01 legarding which he feels doubt vhethci they do, or do not, 
offend against the pin poses of Chaptci III of Part. V (Piovisions 
with lespcct to disciimination, etc ), oi of s 290 of the Act (Piovi- 
sions with icsjicct to conipuhoiy acqiustiion of land for piihhr, 
pin poses, etc ), 01 which, in thq^casc of PiOMiiccs wdiere the Per- 
niaiieiit Settlement exists, would altei the chaiacter of the Settle- 
ment t 

The aiitononp in the PioMiiccs and lespoiisibihty at 
the Pedeial Centre as well as in the Provinces and indeed the entiie 
Federal stiiicture aie to a consideiable extent affected by the provi- 
sions made in regaid to seriices recruited b\ the Secretary of State 
and pel sons appointed bv the Secretaiv of State in Council i as 
well as by the proMsioiis dealing with the location of final autho- 
rin m matteis in lespiect of which the Governor-General § or the 
Go\einor, II as the case ma^ be, is lequired to act “ in his discre- 
tion or “ m the exercise of his indnidual judgment 

There will be no comfort for orthodox Federalists m view of 
the proMsions as regards borrowing by the 
Prownces A ProMnee is not to borrow' 
outside India without the consent of the 

* s 75 

^ cl XMl of the Instrument 

7; Chap n of Part X of the Act and read also Chap Xn supra Read in this 
connection the Bnles made bv the Secretarv of State in virtue of the powers conferred 
on him bv ss 246 fl) and 259 (1) of the Government of India Act, 1935 as regards the 
reserved pos's in the Indian Civil Service the Indian Police and other Services together 
with the relevant Schednles The Pules and 'be Sebednles ^hereto were published in 
the Gazette of India of December 17 19^5 Csos 6-3-33, 6-3-35-1 and 6-3-35-n-Ests ) 
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Fecleiation, noi without like consent, to laise any loan within 
01 outside India if theie is still outstanding any pait of a loan made 
to the Pi evince by the Pedeiation oi by tlie Gfoveinor-General in 
Council, 01 in lespect of which a guaiantee has been given by the 
Fedeiation oi the G-oveinoi-Geneial in Council It is, liowevei, 
to be undei stood that the Fedeiation is not to act peiveisely in 
fiustiating hona-fide schemes in this behalf of any Piovincial 
Government , and if any dispute aiises as to the fairness oi othei- 
wise of any action taken by the Fedeial Goveniment in lespect of 
matteis specified m the section, it shall be refen ed to the Govei- 
noi-Geneial and his decision taken in his discietion shall be final t 
It IS doubtful if the Goveinoi-Geneial will be able 
to maintain the position of an impartial aibitiatoi as 
contemplated undei the section lead with his “ special 
lesponsibility ” to safeguaid the financial stability and ciedit of 
the Fedeial Government | Eegaill being had to the need for large 
sums of money for purposes of economic development and 
social reconstiuction in every Piovince, the contiol of the 
Federation ovei Provincial borrowing is looked upon with sus- 
picion by the orthodox upholdeis of Piovmcial lights In 
theory theie may be objection to such contiol, but fiom the 
practical standpoint at least m the early stages of Federation 
the Centre may justifiably claim to mteiTene to aveii; any finan- 
cial catastrophe in any of the Provinces which may have its le- 
peicussions in all parts of the countiy 

Theie is piovision foi a measuie of Fedeial con- 

Federai control of p.o ^ 10 ^ o^^i the audit and accounts of a 
vmciai andit Piovmce The Auditoi -Gcnei al of India 

shall peifoim such duties and exercise such poweis in i elation to 
the accounts of the Fedeiation and of the Piovinces as may be as- 
signed by an Oidei m Council or by any subsequent Act of the 
Fedeial Legislature varying or extending such an Older § It is, 
however, open to a Piovmcial Legislatuie, aftei the expiiation of 
two yeais from the commencement of Pait m of the Act, by legis- 
lation to chaige the salaiy of an Auditor -Geneial of the Province on 
its revenues, and if it is so done. His Majesty may, on the expiia- 


s 163 ^3) 
f s 163 (4) 


Is 12 a) («>) 

§ 6 166 (31 
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tion of at Icasf tliiee ycais liom the date of the ap- 
piopiiate PjoAoncinl Act, appoint a Piovincial Auchtoj- 
Geneial to pcifoim tlie same duties and exeicise tlie same 
])o\Acis in lelation to the (ukIjI nf the accounts of the 
Pioinicc as Avonld lie pcifoimcd and excicised by tlie 
Aiiditoi-Geneial of India, if a Piovincia] Anditoi-Geneial 
liad not been ajipointed " But in any case, in so fai as the 
Fcdcial Auditoi-Gcncial may, witli tlie appioval of tlie Govei- 
noi-Gcncial, gi\c aiD diieclions witli legaid to tlie methods oi 
])} incipJes in atcoulancc u ith uhich the accounts of the Piov- 
inec,s oucfht to he If'pP it ‘^liall be tlie diit\ of cvciy piovincial 
GoACinnient to cause accounts to be kept accoidingly t A dis- 
tinction thus appeals to liaAc been made between the audit of ac- 
counts and the methods oi piinciples in accoi dance with Avliicli 
accounts aie to be kept 

^Mention has been made of the pioMsions as icgards adminis- 
tiatne iclations between the Fcdciation and the units, t but they 
do not, CAcn in strict thcoiy detract mucb from the autonomy 
])lan and are incidental to tlie elTectne functioning of the 
Fedeiation But there is a centriiictal tone in the piovisions 
as to the bieakdovii of the constitutional macbinei}’’ in 
the PioAinces Fo proclamation declaiing an emergency shall be 
made b} a GoAernoi vitliout the concuirence of the Governoi- 
Geneial in Ins discretion § 

The Ameiican doctrine of “ the immunity of mstni- 

mentalitics ” as laid dowm in McCulloch 
iniinunitv jiffjfyjgjjfj <,eems to havc been recognised, 

if only in a lestncted '-ense, for the Federal 
“ instiumentalities ” as distinguished from the ProAincial “ in- 
stiumentalities ’ in s 126 of the GoAemment of India Act, 
1935 It IS doubtful whether, in a case of conflict between the 
tvo sets of “ instiumentalities,” the Provincial “instrumenta- 
lities can claim successfully anv immunity at all The proAu- 
sions of the section dealing as they do with the exeicise of exe- 
cutiAC poAAer should not be cons-trued as extending to the legisla- 
tiA'e competence of the Centre and the Provinces The scope is 
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Location of residual 
pow er 


lestiicted It appeals to us tliat in interpieting t]ic -Act the 
couits shouJd be guided by tJie language of the statute and not by 
tlie genera] doctiine of “ implied piohibitions ” or “ the immunity 
of instiiunentalitics ” so jiopulai in the Amciican Fcdeial system, 
especially in view of the latest Dominion decisions 

The manner in which the residual power has been dealt with 
laises a difficult and delicate issue It is laige- 
ly due to a shaip conflict of opinion genei al- 
ly between Hindus and Moslems Wliethei 
such powei m respect of a subject oi a tax not mentioned in any 
of the thiee Lists of the Seventh Schedule shall be exercised by the 
Federal Legislatuie or by a Piovmcial Legislature is a matter 
which undei the Act must be decided by the Governor- 
General in his “ discretion,” and the administration of the law 
will belong to the Federation when it is Fedeial law and to the 
Provinces when it is Provincial law^ unless the Governoi -General 
otherwise directs The lelevant law on the subject is stated 
thus 


“ The Governor- Gen era! may by public notification empowei either 
the Federal Legislature oi a Provincial Legislature to enact a 
law with respect to any matter not enumerated in aPy of the 
Lists in the Seventh Schedule to this Act, including a law 
imposing a tax not mentioned in any such list, and the exe- 
cutive authoiity of the Federation or of the Province, as the 
case may be, shall extend to the administration of any law so 
made, unless the Governor- General otherwise directs 
In the disehaige of his functions under tins section the Governor- 
Geneial shall act in ins disci etion ’ * 

The section places the Goveinor-Geneial in a rather unen- 
viable position It would be extremely difiicult foi him to decide 
on his own responsibility whether a particular subject is or is not 
outside the scope of the three Lists Nor is his decision m this 
lespect to be regarded as final, for it is open to competent courts 
to pionounce a contraiy decision on a disputed matter 
raised befoie them The Governor-General’s decision is 
immune fiom the jurisdiction of courts only when it is 
confined to the residuary field jiroper, that is to say, a 


• s 104 (1) and (2) 
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field which, upon authoiitative interpretation, does not come 
undei any of the three Lists It is not within his com- 
petence to decide whethei a particulai subject comes within 
the lesiduaiy spheie and thus affect the general scheme of distri- 
bution in the Seventh Schedule The best and safest course for 
the Go vernoi -General in the ciicmnstances would be to 
lefer any disputed mattei (whethei the subject in question is 
01 IS not coveied by the Lists) to the Fedeial Court undei s 213 of 
the Act and, aimed with the opinion of that Court, to proceed to 
deal vath the mattei Within the lesidue the decision of the 
Governor- Geneial is final subject to the provisions of s 34 
It appears fiom the language of the section that the Governor- 
Geneial is competent to empower the Federal Legislature oi a 
Provincial Legislatuie exclusively to legislate as to a matter not 
enumerated in any of the three Lists as also to give it the effect of 
the Concuirent List 

Undei the section the question of the Governor-General 
acting on the advice of his Mimsters or even taking them 
into consultation does not in law arise unless by steady 
pressuie Ministers can assert themselves and nullify in 
practice the statutoiy provisions by constitutional usage 
The purpose of the section, however, is to reserve the 
powei of allocation in the residuary field to the Governor- 
General acting under the supervision and control of the Secretary 
of State as distinguished fiom the Governor-General acting on the 
advice of his Ministers It is suggested by some that this “ dis- 
ci etionar}'- ” power of the Governor-Genei al will, by easy and 
natural tiansition, pass to the Governoi -Geneial acting on the 
advice of his responsible Ministers Having legard to the Moslem 
sentiment on the question, it is difficult to say with anything like 
piecision if such development will take place mthin a measurable 
distance of time Note should be taken of the phiase “ m his 
discretion ” used in sub-section (2) of the section in undei standing 
the cieative minds behind the statute 


We see no leason why the Centre should have been 
deliberately denied the power which in a country like 
India should belong to it even dm mg the period of transi- 
tion Heie is another case in which theie has been a 
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suiienciei to the paiticulaiist oi paiochial clamoui of a ceitain 
section of the mmoiities m disiegaid of the inteiests and lequiie- 
ments of the countiy as a wiiole In India nndei the Pedeial 
scJieme the Piovinces weie not lequiied to suiiendei any of tlieir 
soveieign poweis to the Centie as was geneially the case in U S A , 
Aiistialia and Canada (at least foi some of the States and 
Piovinces), foi m no sense had soveieignty evei belonged to them, 
especially on the tiansfei of the admimstiation to the Ciovm after 
the Mutiny 

The pioject, theiefoie, has confeiied upon them a cei- 
tam measme of soveieignty m those spheies which have 
been allocated to them and accoided them a status which they 
had not hitheito enjoyed Of couise it has lesiilted in some 
diminution of then functions on account of delimitation of power 
so that in some of the subjects as to Avhich in the eailiei legime 
they could legislate with the piioi sanction of the Govemoi- 
Geneial* they haA^'e imdei the piesent system no juiisdiction But 
that powei they exeicised m puisuance of then delegated authoiity 
and not of then soveieign lights On the othei hand, theie is 
accietion of powei to them in other subjects 

Again m the case of the States accession to the Federation is 
moie or less volimtaiy while the Provinces 
residua\^ powder option in the mattei There is, 

therefore, no room for the suggestion that 
the Piovinces weie entitled to the lesidual power by way of 
compensation for the loss of soveieignty as had been the 
case with the Austialiau States or the States of Ameiica 
Besides, there seems to be no valid ground foi Moslem 
opposition to the vesting of residuary powers in the Federal 
Centie as we have shown in a previous chapter A careful 
student of political science f is disposed to concede, though not 
without considerable reluctance, that theie is ground for Moslem 
apprehension that should the lesidual power belong to the Centie 
it might be exercised to the prejudice of the interests of the Moslem 
community, and that, by implication, the rights of that commu- 
nity are bettei protected in the Provinces than at the Centre 


* 8 80A (3) of tbe Governinent of India Act 

t The Reforms Scheme A Critical Study, by D N Banerjee, p 168 
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wlieie the} will be in a peimancnt minoiity We differ fiom that 
vicY We lefiise to believe that the Piovinces as such will be more 
consideiatc and s'^ mpathetic than the Pedeiation in then tieat- 
ment towaids minontics 

We may heie lepeat Mi P E Scott’s note of warn- 
ing to the nnnoiities in Canada Apiopos of the mino- 
nty lights in the Dominion he wiote “Possibly the 
Judicial Committee have thought that in cutting down 
the Dominion poveis tile's wcie assisting the minoiihs'^ in 
Canada If so, tile's weie giievoiisl'^ mistaken It is 
little comloit foi the Ficnch-Canadian minoiities in the Man- 
times, in Outaiio, Manitoba, and Saskatchewan to realise that the 
Piovincial Goveinments on as Inch they depend foi then educational 
piiAulegcs and then civil lights hase had then poweis enlaiged, 
and that the Dominion Paihament, in Avhich the Piench-speakmg 
membeis must ahsass exeicise a poweiful influence, has been 
depriA'ed of much of its foimei capacity Piovincial lights and 
mmoiit-s lights Asould be identical if the minoiity weie confined 
to the PiOA'incc of Quebec 

Similail's and foi identical leasons it would be little 
comfoit foi thoughtful Moslems in aieas othei than pre- 
dominantly ]\Ioslem PiOAunces to find the poweis of all the 
Piovmces enlaiged and those of the Fedeial Centre coiiespondmgly 
leduced The Moslem population is spieadmg thioughout the 
countiy, and it is to the mteiests of the Moslems themselve? to 
have moie possei coucentiated at the Ceutie where m all spheres 
legislative, executive and judicial, they will have ei'iher under 
statute 01 b'^ convention moie effective represrnT.'iizcn an'' 
as such gieatei degiee of contiol than m the Ertiinres oih r 
than the piedommantly Moslem aieas This is a pi'ini which ne 
Mahomedan can affoid to ignoie and which '!ij'-<'w:hiru] nirhc'- 
medans, we tiust, will beai m mind in anw 
Theie is, however, no denying the fact ihrc ch- L:st= 'it. " 
Seventh Schedule aie so exhaustive t' icrw- iThe cr norln"- ' ^ 
the lesiduaiy field Theie is rocrn fw ■"neiT ; nrhi- 
the Lists m the Seventh Scbedrle cni c w 


•Reprinted m Dawson ’e Cot' ' ' „ -n c J - "inur 
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Lists and the lesiduaiy field What is objected to is the undei- 
lymg pi incline of the section 

Peciiliai to a Fedeial system is tlie supiemacy of tlie 
Constitution and tlie judiciary is tlie symbol 
The Federal judiciary of that supiemacy as the intcipietei and 

guaidian of the Constitution The Eedeial 
Couit which has been set up* is, theiefoie, an essential pait of 
the system inauguiated undei the G-oveinment of India Act, 1935 
The functions of that Couit aie (?) Oi jginal,t (%) Appellate| and 
(???) Advisoi}'’ § 

Its original juiisdiction lies, to the exclusion of any 
othei couit, in anv dispute between any two 
rthe%ermi'Srf*°'‘ of the followmg paities, that is to 

say, the Fedeiation, any of the Provinces 
01 any of the Pedeiated States, if and in so far as the 
dispute involves any question (whethei of law oi fact) on which 
the existence oi extent of legal light depends subject, in the 
case of a State, to ceitam specific diiections mentioned in the pio- 
viso to the section Any judgment pronounced by the Couit in 
the exeiciso of its oiigmal jurisdiction shall be declaiatoiy, a 
piovision on which Sir Tej Bahadur Sapiu lelied in stiessmg the 
limitation of the Fedeial Court decisions as against Professor 
Morgan’s waining to the Buleis that the effect of the juiisdiction 
IS likely to be fai -reaching Where, as in a Fedeiation, different 
authoiities, supreme m their respectn^e spheres, aie paities to a 
dispute, the decision, whatevei it may be, is as a lule to be declaia- 
tory, foi it does not he m the Fedeial Couil to grant 
coeicive power to one supieme authority against anothei 
It IS, howevei, to be presumed that the decision will 
bind the paities conceined unless theie is open levolt 
Besides, it has been laid down m the Act itself that all authori- 
ties, civil and judicial, thioughout the Federation, shall act in 
aid of the Federal Couit jj 


^ 8 200 
t 8 204 
t s 206 
§ 8 213 
il 8 210 (1) 
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So fai as the appellate juiisdiction of the Couit is 
concerned, a measure of confusion exists, 
junBaicSn"^^'^ Appellate that the lelevant 

section and the modifications made by 
Ordei in Council* in ss 109, 110 and 111 of the Code of Civil 
Proceduie are not piopeily worded It appears, howevei, 
that an appeal will he fiom any High Court in British 
India t piovided the High Court certifies that the cage involves a 
substantial question of law as to the interpretation of the Act or 
any Order in Council made thereunder, but where any such certi- 
ficate has been given different grounds may be urged in the appeal, 
that IS, that the constitutional question has been wrongly decided, 
or that the subject mattei of the suit heard by the High Couit on 
appeal oi in exeicise of its original civil jurisdiction is ten thousand 
lupees or upwards, or that if, where the order oi decree appealed 
from affirms the decision of the Court immediately below the 
couit passing such oidei or deciee, the appeal involves some sub- 
stantial question of law | Any othei giound may be uiged with 
the leave of the Pedeial Court 

A distinction is thus made between a certificate and 
the giounds of appeal so that when the certificate has been given 
issues of a civil nature may be decided by the Federal Court in 
exercise of its existing appellate jurisdiction The phiase 
“ whethei the case is a fit one foi appeal ” as used in clause 
(c) of s 109 of the Code of Civil Procedure oi “whethei 
the appeal involves a substantial question of law ’ ’ as used m 
s 110 of the Code must not be constiued as referimg to an}'- ques- 
tion of law as to the mterpietation of the Act or any Ordei in 
Council made thereunder § The same pioceduie mutatis mutandis 
IS to apply to ciiminal appeals from a High Court provided it issues 
a ceitificate that the judgment, decree oi oidei involves a con- 
stitutional issue 

Schedule I to the Government of India (Indian Lavs Adaptation) Order, 1937 
t s 205 Appeals from the High Court in a Federated State also he to the Federal 
Court on certain giounds (s 207) It appears that no appeal under s 205 lies to the 
Federal Court eien from the highest court in a Provmce or a Federated State ^here that 
court IS not a High Court It is an unfortunate constitutional anomah ■ahicli should be 
remo\ed 

^ ss 109 and 110 of the Code of Cml Procedure 
5 E UlA of the Code 
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It 18 unfoitiinate that tlic mtei’pietatioii of laws passed 
by the Fedeial Legislatuic in exercise of its exclusive 
legislative competence should have been excluded by the 
Act fiom the appellate ]uiisdiction of the Fedeial Couit con- 
trai 7 to the exjiress recommendation of the Joint Parliamentary 
Committee * Theie is, theiefoie, no diiect oi automatic method 
of secuimg a umfoim inteipifetation of Pedeial laws oi of collect- 
ing mismteipietations of those laws by Piovincial Couits 

The appeal to the Pi ivy Council is pieseived,t but not in 
matters within the seism of the appellate juiisdiction of the Fedeial 
Court in respect of which no diiect appeal shall he to His Majesty 
in Council, eithei with oi without special leave | The Fedeial 
Legislature may by Act enlaige the appellate juiisdiction 
of the Federal Court to piovide for appeals in civil cases without 
any certificate and abolish m part oi in whole the P 1 R 7 Council 
appeal m such cases eithei with 01 without special leave No 
Bill making such provision is to be mtioduced without the previous 
sanction of the Goveinor-General in his disci etion § An appeal 
lies to the Piivy Council without leave fiom any judgment deli- 
vered by the Federal Court in the exercise of its original jurisdic- 
tion, and in any other case, by leave of the Fedeial Coui-t or of His 
Majesty m Council || 


The advisory function of the Court is not absolutely fiee 


The Governor General 8 
reference to the Conrt 


from difficulty The Joint Parliament - 
aiy Committee have compared it with 
the jurisdiction possessed by the Privj 


Council imdei s 4 of the Judicial Committee Act of 1833,11 


but while it IS clear that the Couit’s advisoiy jurisdiction is 
not limited to the Federal spheie and extends to “ any question of 
law ” that the Governor-General in his disci etion may be pleased 
to lefei to it, it IS not clear whethei he is given powei to consult 
the Court with legard to any matter involved in a case pending 


* J P C Report, para 43S, and the Explanatory Memorandum appended to the 
Government of Indta Bill, para 4 
t s 208 
: s 205 (2) 

s 8 206 

II s 208 

•' 3 i 4 Wilham IV, c 41 
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befoie am subordinate Couit It ib submitted that in a pending' 
case tlie Govei noi -Genera] will be well-advised in clcUrrwf^ action 
until its disposal In that court The federal Court’s (IfiCiiHJon 
in this bcbalf is subject to appeal bv its oivn leave or by Irsave of 
His ]\rajcstv in Council 


Tbc Fedcial character of the Constitution is broiiphit 
^ out 111 the incidental and fonsc- 

\ecc«=^'^rv ndip^ati 

nndc in Jrr n qiiential chfingCS (iffrxtf'Cl ))) OfflfT Ifi 

Council in certain e/nliTifi Indian 

ry 

lav^ Tor fsaiiiplc pro=ecution for offence'- under Cliapter 
YI 01 rX-A of Indian Penal Code 727; oi under 

lOSA I 20 lA and 505 of the ^ame Code no longer d ouire' 
an^ '=ancrion noni Cic Goremor-Gcneral in Council or any off/ror 
ciupoucred b' bin' iU tba^^ behalf A compet^'-nt '^ouiT bound to 
take copii/anr n r! rr^^of upon fomplainr made b; order of, or under 
authorii\ f^urn n , Pro'vmGal GoTerrim''mt cone>'rn‘'d or ome 
otiK^r eni[o b "hf-* Go'cmment in tbae f/JialCf" O’be '>'me 
p^'oeedurc i > pnb *0 - lOoA of the C'OOe 0 / Cnmine^ Pr^/'''Viere^ 
A'- for - 107 r tbr C"d^'. for “ preA-joT- of Iy/>A 


Go\<;mm» i'* 
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sentences of death, to excicise in Ins discietion the poweis con- 
fen ed upon tlie Provincial Goveinment by ss 40] and 402 Tins 
foIloAvs from the provisions of s 205 (1) of the picsent Govern- 
ment of India Act which has confer! ed upon the Go vernoi -General, 
acting in his discretion, os icspccis sentences of death, all jioweis 
of suspension, remission oi commutation of sentence as were 
vested before the commencement of Part HI of the Act in the 
Governor-General in Council The effect of s 402A of the Code 
lead vnth this section is the elimination of the Government of 
India in legard to the exercise of poweis of clemency for a person 
convicted m a Province 

By statute the Goveinor-General’s powers of inteiference aie 
lestncted in a Governors Province to sentences of death only, but 
no such restriction applies to the exercise of poweis that may be 
delegated to him by His Majesty * * * § By Letters Patent passed under 
the Gieat Seal of the Kealm constituting the office of the Goveinoi- 
General of India (dated the 5th March, 1937) the Goveraor- 
Geneial is authorised and empowered in His Majesty’s name and 
in his behalf to grant to any offender convicted in the exercise of its 
ciiminal jurisdiction by any Court of Justice within His Majesty’s 
teiiitoiies m India a pardon, eithei free or subject to such lawful 
conditions as to him may seem fit t 

Theie is also statutory saving for His Majesty’s pierogative 
light to grant pardons, repiieves, respites or i emissions 
of punishment | Doubt has been expressed m certain 
quai’teis,§ relying on Nadan v The King,\\ as to the 
powei of a Dominion to affect His Majesty’s pre- 
logative of mercy There is, however, no ground for such doubt 
111 view of the provisions of the Statute of Westminstei, 1931,11 
and the decision in The British Goal Corporation v The King** 
to the effect that a Dominion Legislature may abolish any part of 


* s 295 (1) of the India Act, 1936 

f cl 2 read with snb section (2) of s 295 of the India Act, 1935 

+ 6 295 (2) of the India Act, 1935 

§ N Eaja Gopala Ayyangar The Oovemment of India Act, 1935, pp 305 06 
11 A C 600 (1935) 

*’ s 2 (2) 

»* A C 4S2 (1926) 
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the loyal pieiogativc m so fai as it ^Aas applicable to that Domi- 
nion The case in India is diffeient 

The statiitoi> allocation of poAAcis undei the new 
India Act necessitated a diastic amendment of the old 
]jioccduic as legal ds suits and pioceedings in which the 
(Toveinnicnt aacic iiiAoh-ed eithei as plamtiT oi defendant 
(the Secietai} of State in Council foimeily repiesented them), 
and jiiOYisions have accoidingly been made by AAdnch the Fedeia- 
tion may sue oi be sued by the name of the Federation of India 
and a PioAincial GoAeiiiment may sue oi be sued by the name of 
the Pi OA nice Special piOAisions haA’e been made m the case of 
an} liabilit} aiising hefoie the commencement of Part III of the 
Act 01 aiising undci any contiact oi statute made oi passed befoie 
that date t 

Noav, although there aie, as aac liaAe seen, sections of the 
Act deiogating fiom a Fedeial plan, there is 
Suits nnd iiroteeamgs 110 dciiyiiig the fact that the Constitution 

set up IS in the mam and in substance 
distincth ol a Fedeial type despite the souice fiom which 
it has emanated, and Mimsteis, aa'Iio aie anxious to en- 
laige the ambit of poAveis of the units, haA^e enough ground to 
Avoik upon Noi does the pioAusion as to the vesting of residual 
poAveis constitute in any Avay rejection of the Moslem demand 
unless the poAAei of the GoA^einoi-Geneial m this behalf comes by 
couA^ention oi usage to be exeicised not in his disci etion as is re- 
quiied undei the Act but on the adAuce of his lesponsible Mimsters 
the majoiity of Avliom aie likely to be Hindus so long as the Legis- 
lature IS elected or formed as at present oi as contemplated undei 
the present Lidia Act on a separate electoral basis The Federal 
system as envisaged in the present GoAninment of India Act is, 
hoAvcAm, a type by itself, it is sui geneiis 


* B 176 of the India Act, 1936 
t B 179 
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CHAPTER XIX 


Conclusion 

Theie can be no j ight, propei and effective solution of the 
pioblem of mmoiities in India unless it is 
based on a fiank recognition of certain essen- 
tial facts and pimciples The Indian piob- 
lem has peculiai and distinctive featuies of its own Although the 
Mahomedan and othei minoiities do not in all cases satisfy the 
numeiical test laid down m the League decisions in le- 
gal d to local or regional claims to protection, they can- 
not be treated as of no account The relative or pro- 
poitionate stiength of the mmoilties is of course a point 
to be consideied in any scientific scheme of protection, but 
the huge numerical strength of the Mahomedans and of the Hindus 
and the Sikhs, wheievei they are in a minoiity, and the large in- 
teiests that each has cieated in the country and its importance m 
the social economy are factors to be reckoned with Speaking of the 
Mahomedan community the late Maulana Mahomed All said 
that “ a community that in India alone must now be number- 
ing moie than seventy millions cannot be easily called a mmoiity 
in the sense of Geneva mmoiities ” The Maulana was, if we 
may say so, peifectly right in the view he felt constrained to 
express 

On the othei hand, it ought to be remembered that m Europe 
the minorities, who were sought to be protected under the Inter- 
national Treaties, weie foiced in most cases to accept new 
nationalities ’ ’ and swear allegiance to new States generally 
controlled by peoples alien in race, language and culture and, in 
some cases, in leligion also X’o such drastic change is contem- 
plated in the reconstruction of the Government in India 
Theie was no question of the re-drawing of her political 
map except in the case of Burma which has been separated from 
India undei the piesent constitutional aiuangements, or of 
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the levision of hei fiontieis as in Central and Eastern 
Em ope There is no change m political allegiance, although a 
wide extension of popular control over affairs relating to public 
business has been effected under the new Constitution partially at 
the Centie and, in a large measuie, in the Provinces Besides, it 
is a point yet to be proved whether the vast majority of the Maho- 
medan population come fiom a racial stock different from that to 
which the Hindu masses, the Indian Christians or the Sikhs 
belong There is mass of evidence to the contrary 

Whatever might be the nature and extent of protection 
guaranteed to minorities, it must not be 
Dangers in expeuments provided on the assumptiou that it Will he 

temporary subject to revision or alteration at 
some future date based upon teims of agreement between the par- 
ties concerned If any particular demand put forward on behaK 
of any minority community is considered essential to ade- 
quate and effective protection, that demand must be conceded 
without any qualification If, on the contrary, it is held to be, 
such as to affect prejudicially the interests of the country as a 
whole, it must be i ejected without regret 

There is no use making a temporary or experimental 
arrangement It is a risky proceeding Any temporary 
makeshift is bound sooner oi later to raise the question 
of status quo which it would be difficult to ignore as is 
clearly suggested by the general Moslem attitude towards the 
system of electorates What has once been must always be, 
particularly when the questions involved are difficult and delicate 
to a degree such as those connected with the protection of linguis- 
tic, religious 01 racial minorities Experiments in such matters 
may prove dangerous, and perhaps, on occasion, disastrous also 
If a concession bad in principle and injurious in practice is granted, 
those who make the concession will some day be faced* with a 
fait accompli which it would be impossible to alter oi modify save 
by resort to force or at least by the threat of force 

It is stipulated m regard to the Communal Awaid, of which 
no thoughtful and impartial student of poh- 
tical science and constitutional law can 
approve at least on principle, that it can- 
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Tin: I’lioiihr.M oi MiNoniTji:s 


not 1)0 nlloH’d oxoi'pt 1 )y :i}j[i(‘(‘iTicni l)ot\\oon ll)c parties 
atTcctcd 01 1)> Oidoi m Council l)\ JIis !i\Iajcst\ It is 
oiil> coininonscnsc that if a paiticiilai comiiinnit\ lias ])Y 
the awaid been placed in a position ol \anta"c as a com- 
iiiumtx, it will not of its own accoid assent to its modifica- 
tion unless the modilication jiioposed fnilliei consolidates its acb 
Yantageous position, and we lia\e seiioiis doubts if the communi- 
ties, wbn stand to gain 1)\ the piOYisions of the award, 
wall cvei be jiaities to an agieed solution e\en if siicli solution inaY, 
on giounds of public policy as well as in the interests of communal 
peace and liainionv, be consideied uigent, imperatne and 
essential 

Nor is it clear from the pie,s(*nt Govcinmcnt of India 
Act and the discuss. ons on the Bill in Parliament what 
the “ agi cement ’ conteiujilatcd in iMi Macdonald’s pledge 
actualh means — a gap in the instiument winch is hkeh 
to accentuate communal bitterness and fan the flames of 
communal jcalousv and bittcincss Apropos of tlie provi- 
sions of the Bill as subsequent^ incoipoiated in s 30S of the 
Act a consideiable bod\ of iMaboinedans dcclaicd that then com- 
munity w'ould not be satisfied unless it was definiteh laid down 
that no pioposals for alteration of the proMsions of the awaid 
w'ould be accepted should that community as lepresented in the 
appropriate legislatuie fail by a decisnc majoiity (say by 2/3ids, 
3/4th& 01 4/5tbs majoiity) to appiove of them They demanded, 
m other wwds, such statutory piotcction of the aw^ard as, at 
present and in circumstances one can foresee to-day, would render 
it absolutely unalterable His Majesty’s GoAernment appear, 
how^ever, to have made the communal settlement a lathei rigid 
instrument for all practical purposes, although they have not ac- 
cepted the proposal referred to above 

It is again difficult to explain, on constitutional grounds, 
wdiy on a complicated issue like the communal problem Parlia- 
ment should have allow^ed itself, apparently at the instance 
of Ml Macdonald and his colleagues, viitually to place 
the matter in the hands of communalists in India es- 
pecially when care was taken to impose unnecessary^ and 
uncalled-for restrictions on the law-making poweis of the 
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Fedeial and Piovmcial Legislatuies in other respects It 
IS submitted that when there was no objection to settlement by 
“ agieement ” without the inteivention of Paihament oi His 
Majesty’s Goveinment the mattei might have been lefeired to an 
Inter-Impeiial Tribunal, oi bettei still, to an International Tribu- 
nal of detached, independent and impartial experts It was 
perhaps not without leason that His Majesty’s Mimsteis lespon- 
sible foi the awaid should have become suspect in the eyes of 
Indian nationalists 

Noi, in oui consideied judgment, has the case been convinc- 
ingly made out foi ten 3^eais’ lestiiction as envisaged in Mi 
Macdonald’s announcement accompanying the awaid and re- 
affirmed in the lelevant section of the India Act Even if by the 
opeiation of a miraculous phenomenon or on account of a healthy 
change in intei -communal lelations in the countiy the communities 
arrive at an agreed settlement, for ten yeais after the coming into 
force of the levelant part of the Act their efforts in the diiection of 
communal peace may be frustrated They may have to 
stay then hands, shut their eais and close their eyes, 
and the award will go on functioning without interruption 
in spite of them unless in the meantime a sympathetic, accommo- 
dating and kind-hearted Secietary of State advises His Majesty to 
issue an Older in Council incoiporating the settlement It is to 
be noted, howevei, that the point urged against this pioceduie is 
technical lather than substantial, foi should an agreed foimula be 
aiiived at the Biitish Goveinment ivonld in all piobabilitv accept it 

While it IS recognised that so long as minoiities, who con- 
stitute a laige mass of the countiy’s 
not populatiou, aie not icasouably piotected the 

State cannot function with any measure of 
success, the fact has to be boine in mind that no devices 
should be adopted which aie likely to assail the foundations of 
national demociacv The division of the State into watei tight 
communal compaitments fiiistiates its object and defeats its pur- 
pose Thcie is ample lOom for the groudli and development of 
paities in modem demociacies, m fact paities keep them efficient 
and alwai^s on the alert But paities must be based on political 
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ideals and on economic piinciples and in no case on leligious doc- 
tiinas or lace piejiidices 

In Euiope theie are thinkeis and statesmen wlio are 
smceiely anxious to seek lefuge fiom the aggressive and militant 
oitliodoxy of a national State m the quiet and kindly adaptibihtv 
to modern needs and circumstances of what they call an un-nation- 
al State Take the Veisailles Treaty Mi Asquith called it a 
folly ” and said that it contained “ the geims of a futuie wai ” 
Folly it was foi moie leasons than one, but will the levision of 
fiontiers alone give a war-weaiy world the peace it needs so 
much? Jt IS impossible to devise frontiers in Europe oi elsewhere 
in such a manner as to give every ethnological, religious oi linguis- 
tic group a self-contained State There must he mixed populations 
from the very natiiie of the circumstances Wliat is needed, theie- 
fore, for a lasting solution of the problem is wide outlook, human 
sjonpathy and mutual regaid foi each othei’s legitimate lights 
The new Eoumaman Constitution of FebruaiT, 1938, followed by 
a Eoyal Ordinance of May of the same year, would give food foi 
thought to harassed statesmen in Europe and India Of couise 
they contain nothing new piactically They lepioduce the stipula- 
tions of the Guaiantee Tieaties and of the laws aheady in force 
It is, however, the spirit that matters It is the spirit of enlighten- 
ed statesmanship — may be the bourgeois-demociatic spirit — that 
seems to infoim the policy of Kmg Caiol and his Government 

But will it satisfy the mmoiities^ Perhaps their wounds aie 
deeper than what appeals on the smface Perhaps, throughout 
Euiope, then clamour is for something no State can concede 
without undermining its teriitoiial mtegiity What has 
happened m Gzecho-Slovakia may occui in Eoumama, Hun- 
gaiy, Poland oi in any othei State Was not Czecho- 
slovakia consideied to be one of the best-admmisteied Succession 
States in Euiope fiom the standpoint of mmoiities piotection by 
competent obseiveis only thiee oi four yeais ago? Almost the 
whole of Cential and Eastein Euiope is in the piocess of dissolu- 
tion The geims of mteinal disraption are theie Theie is dis- 
trust and suspicion The entiie atmospheie is mimical to any 
peaceful solution of the outstanding pioblems Foi the present the 
vistful eves of Euiope aie iiveted on Dimzig and Euthenia, 
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and Poland, Pliingai'^ and Poinnania all demand Ruthema 
In the backgionnd Russia gives no evidence of her faith 
in a self-denying oidinance By a Vienna settlement paid; 
ol Ruthema has hcen given to Hungaiy, its long-piomised 
autonomy has been conceded, and its official name has been 
changed to Caipatho-Ukiaine But where, one wondeis, is the 
end of this mad lace foi povei in Euiope ' In India the best and 
most elTcctive solution of the problem of minorities ought to be 
sought not in the legal and c\tia-legal emphases on communal, 
lelig.oiis, caste oi lacial difFciences hut in the steady develojiment 
of foices tending to the evolution, largel'^ on an economic plane, of 
a healthy political platfoim and to the advancement of the geneial 
cultuic of the nation 

It is tiue that people of a paiticulai sect and piofessmg a 
paiticulai lehgion undei stand and appieciate one another 
moie easih than nev and stiange faces They have the 

same bias and piejudicc, appieciate the same kind of en- 
joyment, ha\e the same outlook on life and social hehavioui 
and detect the same inexoiable hand of Piovidence in 
the m^steiious scheme of ci cation Ceitain t}7)es of mis- 
behavioui the^ agiee m dismissing as naught, foi others 
they aie uiiammous in invoking the aid of Satan and 
his blood But the impoitance of these factors is liable 
to be lathei too much exaggeiated Theie are influences of envi- 
lonment due laigely to political, geogiaphical, economic and cli- 
matic causes which aie piobably moie poveiful in deteiminmg 
habits of thought and social oi public conduct than factois 
of caste, religion oi lace In the new eia of monopoly cajntalism 
even these influences aie liable to be ovei shadowed by class 
consciousness Hindus, Mahomedans and othei communi- 
ties, who have peimanently settled down in this land, 
should proceed togethei along lines of tenitoiial and political 
loyalty than along those which in India as elsewheie have led to 
the splitting of human blood and the breaking of neighbours’ heads 
Theie must, howevei, be the amplest measme of leligious and 
social fieedom m the coiintiy which ought to be adequately pro- 
tected against mteifeience by peisons for the time being control- 
ling the machmei7 of government 

r' 
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Certain gimrnntcos fundn 
mcnkl 


Ceitain puiicijilcR such ns fiocdoin ol spcecJi, juotcctjou liom 
nthitinn aiiesi and giiatantces to ininoiitics 
in connection wiO) tlien leligions obseivanc- 
Gs and linguistic and social lights, ought to 
he ti Gated as fundamental to the constitutional s3^slem and must 
not be invaded oi encioached upon either hy the Icgislatuie or the 
executive except by a special pioccdine, to which access is not al- 
ways ])ossible and convenient That system has been adopted in 
the United States, as will he cleai fiom the Fust Amendment 
(Aiticle I) to its Constitution ■’*' The statutoiy guaiantces suggest- 
ed should not be subject to modification oi alteiation save by 
lecouise to the usual process of constitutional change pievalent, 
foi example, in Amei ica Ai tide V of the American Constitution 
lays down 


Tho Congress, whenevei two thuds of both House*? shnll deem it 
necessaiy, shall pixipose amendments to this Constitution, or, 
on the application of the Legislatuies of two thuds of the 
several States, shall call a Convention foi proposing amend- 
ments wdiicli, m eithei case, shall be valid to all intents 
and purposes, as part of this Constitution, when ratified by 
the Legislatuies of three-fouiths of the several States, or by 
conventions in three-fourths theieof, ns the one or the othei 
mode of ratification maj' be proposed by the Congress pio- 
vided that no amendment which may be made pnoi to the 
yeai one thousand eight hundred and eight shall m any manner 
affect the fiist and fouith clauses m the ninth section of the 
fiist article, and that no State, without its consent, shall be 
deprived of its equal suffrage m the Senate 

Sir Tej Bahadui Sapiu expressed tlie opinion that “ piovi- 
sion may be made in the Indian Constitution foi alteiation of the 


‘ Congress shall mate no law respecting an establishment of religion, or prohibiting 
the free exercise thereof, or abndgmg the freedom of speech, or of the press, or the right 
of the people peaceably to assemble, and to petition the Government for a redress of 
grievances ” The first eight amendments, it may be noted, are restnctions on the 
Federal anthonties and not on the States These confer rights which a citizen- is entitled 
to claim against any law or process of the United States Government If, however, he has 
to seek any remedy against a State, recourse is probably to be had to the “ later portions 
of the first section of the fourteenth amendment ” The cause for action against a State 
arises “ not because these rights are enumeratfed in the first eight amendments, but 
because they are of such a nature that they are included in the conception of due process 
of law ' [Twmmg v Neto Jersey, 211 U S 78, 99 fl908) ] 
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Act similai to that in the South Afiica Act Theie will be 

siippoit foi Sii Tc] Bahadiii’s view so far as the Fundamental 
Rights of the people aie conccincd The law on the subject is 
stated in s 162 of the Union of South Africa Act which provides 

“ Pnilmment mo'v by Inw repeal or alter any of the provisions of 
this Act Provided that no piovision tbeieof, for the operation 
of mIiicIi a definite period of time is pi escribed, shall during 
such peiiod be lepealed oi alteied And piovided fuithei that 
no lepeal oi alteration of the provisions contained in this sec- 
tion, 01 in sections thntj-thiee and thiity-foui (until the 
numbei of meinbeis of the House of Assembly has reached 
the limit therein pi escribed, oi until a period of ten years has 
elapsed after the establishment of the Union, whichevei is 
the longei period), oi m sections thirty-five and one hundred 
and thirl} -seien, shall be valid unless the Bill embodying such 
repeal oi alteration shall be passed by both Houses of Parlia- 
ment sitting together, and at the third reading be agreed to by 
Pot less than ti\o-thiids of the total number of members of 
both Houses A Bill so passed at such joint sitting shall be 
taken to have been duly passed by both Houses of Parlia- 
ment ” 

The entienched provisions specified in this section aie 
mainly of two kinds, namely, (i) those which 
South Africa might not bc altered foi ten years after the 

passing of the Union Act, and (ii) and those 
of ss 35 1 and 137, | which lefei lespectively to the qualifications of 
voteis in the Cape and to the language rights and which might not 
be lepealed oi alteied save with the assent of the two- 
thirds of the total numbei of members of both Houses of the 
Legislature Stnctly fiom the point of view of law as distinguished 
fiom any undei standing, the Union Parliament has powei, on the 
passing of the Statute of Westminster, 1931, to alter oi repeal 
the entrenched sections dealing with the native vote and the 
language rights oi any othei section without following the 
procedure lequiied under s 152 It is true that the Status of 

* Sapru The Indian Constitution, p 168 

t Bead paragraph VII of the Eoyal Instructions (Edward E and I) These 
Instructions have no longer any force in view of s 8 of the Status Act 

t Bead s 1 of Act No 8 of 1926, as regards Afnkaans 
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the Union Act of 1934 has not lepealed the section, but it has not 
saved it eithei to the extent and in the manner it has sought to 
protect the provisions of s 106 (relating to appeals to the King in 
Council) 01 the piovisions of ss 150 and 151 of the Union Act * 
The legal position at present, howevei, is that no Impeiial 
statute which is pait of the la'^^ of the Union binds the Union 
Pailiament against its will as exjiiessed m its valid legislation and 
that, so far as local legislation is concerned, it is alwaj'^s open to 
lepeal or amendment locally 

Anothei point should be noted in this connection The pro- 
ceduie set out in s 152 is different fiom that prescribed in s 63 
which specifies the manner in which disagreements between the 
two Houses may be disposed of A joint sitting under the lattei 
section takes place wheie a deadlock has been created as a result of 
disagieement between the two Houses on the merits of any measuie 
while a Bill contemplated undei s 152 must originate in a joint 
meeting Secondly, under the deadlock clause a bare majority of 
members present at the joint sitting is sufficient to validate a 
measure while under s 152 at the thud leading of the Bill m 
question it must leceive the assent of two-thiids of the total 
numbei of membeis of Pailiament t 

To be free a people must be able to choose their rulers at stated 
. , inteivals because theie is no othei way of 

A statutory communal , 

majonty subversive oi forcing then needs and lequiiements on the 

responsible government ,, j i- n ± t± r i 

attention of the Goveinment It is essential 
and fundamental, theiefore, to the conference of powei that the 
machmeiy of executive government should not be at the disposal of 
a peimanent set of men not lesponsive to public opinion and not 
liable to be unseated by a popular veidict “Kesponsible Govein- 
ment,” as Piofessor Laski puts it, “ in a demociacy lives m the 
shadow of coming defeat, and this makes it eagei to satisfy those 
vith vhose destinies it is chaiged ” A statutoiy majority for any 
conimuniH m the Legislatuie undei a system of lesponsible 
goieinnient tends to transfer powei fiom the people to a 
coterie and is, theiefore, mimical to the giowth of politn 

^ s 10 

f Kennedj ami Schlosbcrg The Law and Custom of the South African Constt 
liihon, pp "1. 81 00, 100, 102, 103 100, 110, 232 33, and 238 42 
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cal 1 esponsibilit}^ in the conduct of the affaiis of State 
Equally, if not moie, impoitant, is the point that adequate safe- 
guaids should he piovided in the Constitution against centiifugal 
tendencies, especially against any tendency of what is known as 
nnpeimm m nnpeiio 

The piovisions of the piesent India Act as legaids the lesidual 
poAvei seem to us to be neithei sufficiently cleai noi adequate to the 
peculiai lequiiements of the counti}^ That powei is denied to the 
Fedeial Legislatiiie — a concession to Moslem sentiment The 
po^^cl to allocate it is instead vested m the Goveinoi-G-eneial acting 
in his disci etion — peihaps a iccogmtion of the uigent and impel a- 
tive need foi a Cential bias One will not be suipiised if in the 
inevitable conflicts betveen the Goveinoi-Geneial and his lespon- 
sible Ministers on this issue the leal intention of the authors of the 
Act IS fiustiated It is, howevei, to be hoped that m the piocess 
of constitutional development the Goveinoi -General will lefiain 
from intei veiling in his disci etion in what we considei to be a 
legitimate Fedeial sphere of legislative oi admimstiative activity 
There is no leason to think that the lesidual powei, should it 
come to be exercised by the Centre, would be used against the 
interests of minorities having legaid to the composition of the 
Federal authorities and to the special protection otheivnse 
guaranteed to them 

If the boiindanes of the Provinces aie attempted to be revised, 
the alteration must be made with the greatest 
Jnes revision possible cautiou and after the fullest exa- 

mination by an expert and independent Com- 
mission of Enquiry so that no new Piovince may be created which 
might encourage disiuptive foices by alliance with foreign 
Powei s and no Province already in existence may be so strengthen- 
ed as to enable it to defy the authority of the Centre in 
matters affecting the life of the nation as a whole The new 
India Act has laid down a detailed procedure by which 
steps may be taken to (u) create a new Province, (h) 
increase the area of any Province, (c) dimimsh the area 
of any Province, and (d) alter the boundaries of any Province * 

* 8 290 It IS to be read with s 308 The total membership of either Chamber 
of the Federal Legislature is saved, and alterations thati may be lawfully effected shall not 

96 
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Tlie powei in tins bclialf may be excicised by Oide 
in Council subject to the condition that the Secretary c 
State will have, befoie the diaft of the Ordei is lai 
befoie Parliament, to asceitain, in accordance with an 
diiections that may be issued by His Majesty, the views of th 
Pedeial Cfoveinment and Fedeial Legislatuie and of the like autho 
iities of the Piovmce concerned, both with lespect to the pioposa 
foi the Oidei and witli lespect to tlie specific jnovisions to be em 
bodied tlieiein It is undci stood that no action will be taken ii 
opposition to the cleaily expiesscd views of tlie authoiities in Indn 
likely to be affected, but the safeguaid in law is not effective foi 
the obvious reason, fiist, that His Majesty may not issue any diiec- 
tions to asceitain the views of the Indian authoiities concerned, 
and, secondly, that the views of the Indian authoiities, if at all 
ascertained, have undei the section no binding effect * Por pur- 
poses like these which involve complicated lacial, linguistic, 
admmistiative and financial questions the setting up of an inde- 
pendent and expel t Commission of Enquiiy to lepoit and make 
lecommendatious seems to us to be the only light and coiiecf 
pioceduie Such a Commission may thiow light where it is 
needed, it may be depended upon to appioach the issues without 
any bias and m a spiiit of scientific detachment 

Bengal by the way, has a legitimate grievance, according to 
a consideiable section of public opinion, m that His Majesty’s 
Government have completely ignoied its demand that on grounds 
of culture, language and natural affinity ceitam districts in Bihar 
and Assam should have been tiansfeiied to it especially when 
note IS taken of the fact that concessions have been made to the 
peoples in Sind and Oiissa without legaid to the heavy financial 
liabilities of a new Piovmce which the Pedeial Exchequer will 
have to iindeitakef foi the puipose foi a considerable period of 

affect the majority given to a community in that Legislature under the award m, or m 
respect of, a Provmce 

^ An analogous power was vested under s 52A of the repealed statute m the 
Governor General in Council exercisable -with the sanction of His Majesty previously 
signified by the Secretary of State in Council In exercise of that power Burma was 
constituted into a Governor’s Provmce m 1921 The change is in accord with the status 
of the Goveniors’ Provinces under the Federal system, but the expression “ Province ’’ in 
s 290 means either a Governor’s Province or a Chief Commissioner’s Province 

f Cf S3 118 120 of the British North Amenca Act, 1867 
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time, if not peimanently It would be unfair not to add that in the 
Schedule to the Government of India (Distribution of Bevenues) 
Order, 1936, gnants-m-aid have been provided not only for Sind 
which iS a Mahomedan majoiity Province but also for the United 
Provinces, Assam, the North-West Prontiei Province and Orissa 
all of which save the Prontiei Province aie Hindu majoiity units * 
These grants are chaiged to the revenues of the Federation t 

There is demand foi new Provinces on a linguistic basis in 
Andliia in Madras and Karnatak in Bomba)^ 
while m Bihar there appears to be a gi owing 
section of opinion that the claims of Chota 
Nagpur in this regard should not be brushed aside The use of a 
common speech is doubtless “ a strong and natmal basis ” for a 
Fedeial unit “ But,” as the Simon Commission point out,f 
” it IS notrthe only test — lace, religion, economic interest, geo- 
giaphical contiguity, a due balance between country and town and 
between coast line and interior, may all be lelevant factors ” 
They add that ” most important of all perhaps, for all practical 
pm poses, is the largest possible measuie of general agreement on 
the changes proposed, both on the side of the area that is 
gaming, and on the "^iide of the area that is losing, 
territoiy ” Noi can the question of administrative and financial 
adjustments involved in ledistribution be iguoied Wliile due 
weight IS -to be given to the considerations emphasised by the 
Simon Commission these cannot be effectively urged eithei in 
support of the existing distiibution of Provinces oi against le- 

* 1 The UvtUd Provmces 25 lakos of rupees in eadi year of Ibe first five years 
from the commencement of Part III of the Act 

2 Assain 30 lakhs of rupees m each year 

3 The North West Frontier Province 100 lakhs o' mpees in each lear 

4 Orissa In the first year after the commencement of Part III cf the Act, 
47 lakhs of rupees, in each of the next four succeeding years, 43 lakhs of rupees, and in 
e\ery subsequent year, 40 lakhs of mpees 

5 Sind In the first year after the ccmmencement of Part lU of the Act, 
110 lakhs of miiees , in each of the next nine years, 105 lakhs of rupees, m each of the 
next twenty years, 80 lakhs of mpees, in each of the next five years, 65 lakhs of mpees, 
in each of the next five years, 60 lakhs of mpees. and in each of the next five years, 55 
laklis of rupees 

t Para 9 of ftie Schedule 

■» The Simon Beport, Vol IT, p 25 See also the h-etiru Report, pp 61 09 
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chstiibiition as sucli There is, on the whole, a strong case for 
reopening the question of redistribution of Provinces 

The lule of law depends to a large extent on an independent, 
impartial and competent judiciary No safe- 
jiidiciTiy guards are worth the paper on which they 

are written unless they are enforced effective- 
ly In well-organised and democratic communities it is 
legaided as an elementary principle that the interpietation of law 
should be entrusted to the judges who at least withm 
limits inherent in the social order can aibitiate fairly and im- 
partially between the State and its citizens and, m a Federation, 
also between the Centre and the units oi between the units 
inter se This makes it essential that high judicial appointments 
should be held during “ good behaviour ” and that the judiciary 
should be otherwise strengthened and rendeied immun^ from the 
corrupting influence of political intrigue The judge who looks 
forward to the executive for his secunty of tenure or foi his promo- 
tion, or the judge who is encouraged to look to a political career as 
a source of future distinction cannot retain that detachment and 
independence of mind which is the pivot of his position * 

In England “since 1700, it has been the general policy of the 
legislature to secuie the independence of judges by making then 
tenure of office secure during good behaviour The judges of the 
supeiioi courts hold office duiing good behaviour, but can be dis- 
missed on an address presented by both Houses of Parliament ”t 
In the self-goveinmg I)ominions| the judges of supeiioi courts are 
appointed by the Goveinor-General oi the Governoi -General in 
Council but they liold office dining good behavioin and aie lemov- 
able, as in the case of judges in England, only on an addiess fiom 
the legislatuie There is no reason ivliy the present system in 
India should not be appioximated to that pievalent in England 


* Cf tlie British Judges mcmorandiivi of Dec 4, 1931, protesting against the 
proposal for the econoinv cuts in their salanes and against the judges being treated 
as servants of the Crown in the sense that the executne arc treated as servants of the 
Crown It V IS placed bv Lord Sankey before the House of Lords in Juh, 1933 
I Maitland Consliluttonal HiHonj oj England, p 429 

J The British North America Act, 1867, ss 90 99 Hie Commonwealth of Australia 
Act 1900, F 72 The South Afnca Act, 1909, ss 100101 
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and 111 the Dominions to make the judiciary independent of the 
executive 

In certain resjiects of course the new India Act is an improve- 
ment on the statute now lepealed/ especially 
The present Indian sys ^ relates to the Constitution of 

tem 

the judiciary save as legaids the eligibility of 
membeis of the Indian Civil Service foi appointments to the 
highest tiihunals The mode of appointment of the High Court 
Judges undei the old Act is in the mam preserved and the same pro- 
ceduie is to upply 'iiuitatis mutandis to the appointment 
of the Federal Couit Judges They aie appointed by 
His Majesty by Wan ant undei the Royal Sign Manual t 
As regal ds tenuie, however, a change in law has been 
effected Under the repealed Act every judge of the High 
Court held office during His Majestv’s pleasuie, and any 
such judge could resign his office, in the case of the High Court at 
Calcutta, to the Goveinoi-Geneial in Council, and in the othei 
Piovmces, to the appropriate “ local Goveinment The piesent 
Act provides instead that a High Court Judge is to hold office 
until he attains the age of sixty years provided (a) that 
a judge may resign his office to the Goveinoi§ or ( 5 ) that 
a judge may be lemoved from his office by His Majesty by 
Wan ant undei the Royal Sign Manual on the giound of mis- 
behaviour or of infirmity of mind oi body, if the Judicial Com- 
mittee, on reference being made to them by His Majesty, report 
that the judge ought on any such ground to be removed || 

A like pioceduie is adopted as regards the tenuie of a Federal 
Court Judge except that he is to hold office until he attains the age 
of sixty-five years, that he may tendei his resignation to the Gover- 
nor-General and that the office of the Chief Justice of the Fedeial 


* The whole Government of India Act, 1916 the whole Government of India 
(Amendment) Act, 1916, except sections six and eight, and the wh^le Government ot 
India Act, 1919, except the Preamble and sub section (1) of section forty seven, have been 
repealed (Tenth Schedule to the Government of India Act, 1936) 

f 6S 200 (2) and 220 (2) of the new Act and s 110 (2) of the old Act 
: s 102 (1) and (2) 

§ The old difference in status between the High Court at Calcutta and the other 
High Courts in India is thus abolished, a logical sequence to the Federal system 
II s 220 (2) 
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Coiiit IS not open to membeis of the Indian Civi] Scivicc 
Formeily, tlieiefore, the Higli Court Judges licid office “ during 
His Majesty’s pleasure ” wliile imdei the new Act hotli they and 
the Fedeial Conit Judges hold dining what in law is called “ good 
hehavioin ” But the piovision as to lefeience to the Judicial 
Committee for lepoit foi dismissal emphasises the suhoidination of 
the Indian judicial system to London 

The Secietaiy of State m Council was autlioiised under the 
Government of India Act to fix the salaiies, allowances, furloughs, 
etc , of the Chief Justice and the othei Judges of the High Courts,! 
and then salaiies and pensions u^eie non-voted | Undei the 
new Act then salaiies, allowances, pensions, etc ,§ as well as 
those of the Bedeial Couit Judges, jj aie determined by His 
Majesty by Oidei in Council The salaiy of a judge oi his lights 
in lespect of leave oi pension, cannot be vaiied aftei his appoint- 
ment The salaiies of the Chief Justice and other judges of the 
Federal Couit and those of the Chief Justices and othei judges of 
the High Couits have been respectively specified in the Govern- 
ment of India (Fedeial Court) Oidei, 1936,11 and the Government 
of India (High Court Judges) Older, 1937 ** 

In the latter Older the rank of judges including the 
Chief Justice is also specified, but confusion may arise 
as legards the precedence of the Federal Court Judges 
as compaied with the Chief Justices of the Provincial 
High Courts The scale of salaries is perhaps no guide, foi while 
a Fedeial Judge’s salary is fixed at Rs 5,500 pei month, the 
annual salary of the Chief Justice at Madias, Bombav, 
Allahabad, Patna and Lahore at Rs 60,000 and that of 

the Chief Justice at Nagpui at Rs 50,000 The annual 

salaiy of the Chief Justice at Calcutta is Rs 72,000 

In the Commonwealth of Austiaha theie has been tioublc 
ovei the question of piecedence in view of the existence of 
Fedeial and State lists The Federal list places State Chief 
Justices below the High Court Judges while the States give prece- 


* 8 200 
I 8 104 

J72D (3) (tpl and (c) 


!! s 201 
H Para 4 

Para 6, Second Schedule 
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deuce to their Chief Justices ovei the High Court Judges The 
gap in the new India Act is unfoitunate, although the question of 
lank IS of little or no impoitance except on ceremonial State or 
Court functions 

The salaries, allowances, and pensions payable to, or 
in lespect of, the judges of the Tedeial Court are charged 
to the levennes of the Fedeiation* whereas the expenditure in 
lespect of the salaries and allowances of judges of any High Court 
is chaiged to the levenues of the Province concerned t But the 
pensions pavable to, oi in lespect of, judges of any High Court aie 
chaiged to the levenues of the Pedeiation and not to those of the 
Piovince, and Piofessor Keith is not coirect in suggestmg that the 
salanes of the judges of any High Court are charged to the revenues 
of the Federation \ 

Equally eiioneous peihaps is Professor Keith’s view 
that the poweis of the High Courts “ aie continued§ under 
the new Act,” foi if a compaiison is made between the piovi- 
sions of s 107 of the repealed statute and those of s 224 of the 
present Act i eduction in poweis of the High Courts becomes evi- 
dent Under the old regime any High Court could diiect the trans- 
fei of any suit oi appeal from any court subject to its appellate 
juiisdiction to any othei court of equal or superior jurisdiction, || 
but that power seems to have been taken away by the new Act 
winch lays doum that nothing in s 224 shall be construed as 
giving to a High Couit any jurisdiction to question any judgment 
of any infeiior court which is not othermse subject to appeal or 
levision H Subject to this and the othei provisions of Part IK 
of the Constitution Act oi of any Oidei in Council made undei 
this Act 01 any other Act and of any valid Act of the appropriate 
legislatuie,*’^ the jurisdiction of, and the law administered in, any 

* 8 33 (3) (d) 

I s 78 (3) (d) 

i Keith The Governments of the British Empire, p 660 

§ Ibid , p 678 

II 8 107 (6) 

s 224 (2) For tlie purpobes of s 555 of the Criminal Procedure Code, s ‘224 of 
the Go^e^nment of India Act, 1035, has been substituted for s 107 of the Government 
of India Act, 1915 

** « 226 and entry 2 in List II of the Seventh Schedule 
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existing High Coiiit, and the lespective poweis of the judges 
theieof in relation to the administiation of justice in the coui*t 
shall, however, be the same as immediately before the commence- 
ment of Part HI of the Act * Besides, if on an application 
piopeily made a High Couit is satisfied that a case pending in 
an mferioi comt, being a case which the High Couit has power 
to tiansfei to itself foi tiial, involves oi is likely to involve the 
question of the validity of any Federal oi Piovmcial Act, it shall 
exercise that power f An application in this behalf shall not be 
made except, in relation to a Fedeial Act, by the Advocate- 
General for the Federation and, m relation to a Prowncial Act, 
by the Advocate-General foi the Federation or the Advocate- 
General for the Province | 

This 1 eduction m power as contemplated m s 224 (2) 
IS extiemely unfortunate m view of the 
TurtaiTed^^ Constitution of special tribunals or Boards 

set up from time to time under special laws 
and the extraordmaiy poweis vested in them It may have im- 
desirable consequences so far as the cml liberties of the people and 
the rights of minorities oi classes are conceined In this respect 
the present system is decidedly a change for the worse as compared 
vith the one it has replaced unless reliance can be placed m a 
gnen case on the provisions of s 225 

As m the case of the composition of the Council of 
iMinisteis at the Centre or in a Province, there is no 
statutory provision for representation of minoiities in the 
Federal Couit or in any High Couit But it has been 
a long established convention in this countiy that in the 
appointment of judges of the High Courts the claims of 
important minorities are taken mto consideiation, and that con- 
\ention has been followed in selecting the personnel of the Federal 
judiciary § Theie is vide suppoit foi such piactice, but what 


• s 223 
\ B 223 (L 
: P 225 (2) 

' or tljp tlin-e judgt including the Chief Ju'iticc at present constituting the Court, 
cne 16 a 1 uropem Chnsiiin another ik a M ihomcdan and the tliird is a Hindu All the 
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should at the same time be home m mind is that efficiency must 
not be saciificed to the claims of any community 

Now it IS a M ell-known fact that modem legislation is so 


massive in bulk and so vaiied in character 

^T^udlcmrconinT^’^'"” legislatuie in oidmaiy circumstan- 

ces is not competent to deal with it in all its 
details duiing the shoit time at its disposal The piactice has, 
theiefoie, developed of passing Acts in bioad and geneial terms and 
of leaving the details to be filled in by the depaitments concerned 
This IS inevitable, but it is exceedingly unwise, and perhaps ,dan- 
geioiis, to give the executive depai tments complete immunity fiom 
ultimate judicial supeivision and contiol The depaitments should 
not be allowed to act both as a lule-makmg authoiity and as judge 
on then own acts The judicial y should have powei in such 
matteis to decide whethei the lules pi omulgated oi orders passed 
by the executive aic legal and within juiisdiction oi not The 
executive, in othei woids, must not be allowed to legislate in such 
a mannei as to oust the juiisdiction of competent courts in legard 
to admimstiatne law-making 

The question has been laised as to whether oi not the subject 
of minoiities piotection in India should be 
for^mmontiL subject to international control In this 

connection theie is a ceitain section of opi- 
nion in the countiy which has suggested that the pimciples and 
pioceduie laid dovm by the League of Nations should be adopted 
here It raises an impoitant issue beyond the limits of 
Municipal Law The Austiman theory of sovereignty, 
which in practice has haidly ever held the field, has now 
undeigone a ladical change undei the stress of modem ciicum- 
stances, foi mankind, it is now geneially admitted, have suffeied 
much fiom the presumption that “ once a people had become mas- 
ter in its ovm house theie was no limit to its power ” Demociacy 
itself IS no guaiantee of freedom and the rule of law The problem 
of freedom raises issues much widei and largei than what internal 


three appointments seem to have won general approval The new appomtment to fill the 
vacancy cansed hy Mr Justice Jayakar’s elevation to the Judicial Committee is jn accord 
Wjth the general practice 
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sanctions alone can tacldc efficiently and satisfactorily It laises 
issues such as tlic fi ecdom of the individual set ovei against the 
community of winch he is a mcmbci, tlie fiecdom of gioiips set 
ovei against the State and the i elation of States with one another 
Viewed in this light the subject of minoiitics piotcction in India as 
in all othei countries has both national and international aspects 
But the League of Nations has ci eated a vei y bad pi ecedent and 
undeimined its prestige as an International Coiiit of Aibitiation by 
having excluded fiom its juiisdiction a laige numbei of European 
States that are its membeis Moieovei, lecent developments m 
Europe and outside give no hope that the League and its members 
will ever be able to act effectively in puisuance of the ideals which 
they piofess in face of the thicats of Euiopean dictators Unless 
the effectiveness of the League is convincingly demonstiated theie 
IS no sense in seal clung desperately foi the Geneva cuic foi the ills 
from which India is suffering at picsent Tlieie is agam 
a legal difficulty in bunging India undei League control in 
lespect of the piotection of minoiities inasmuch as no pait of the 
British Empire including India is bound by any Minoiities 
Guarantee Tieaty, Convention oi Declaration The League can- 
not, therefore, of its own accoid apply the pimciples of mmo- 
iities protection and the procedure of its control to this 
country Its functions, which have been clearly defined 
in the Tieaties, Conventions oi Declarations, are lestiicted 
to minoiities of those countries with which the Treaties 
have been concluded oi which by Conventions oi Declarations have 
accepted the principles of these instruments Noi should the fact 
be forgotten that in no case, Tieaty or no Tieaty, can a petition by 
a majority legally seize the League foi the purposes of protection 
according to the existing piocediiie 

For the expansion of the League’s funcrions m regard to the 
protection of minorities in different parts of the woild, it is sub- 
mitted that while the present is not without suspicion and iin- 
ceitamty largely on account of a new phase of aggressive nation- 
alism in various parts of Europe and the humiliating position to 
which the League and its membeis have been reduced, the future 
seems to he in the evolution of effective international under stand- 
ings and practices backed up by necessaiy sanctions In- 
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timsically and m ultimate analysis the pioblem of national 
minoiities complicated as it is by such issues as immigra- 
tion, colonisation, nationality lights, alteiation of State boun- 
daiics, the iccipiocal tiansfei of populations fiom one State to 
anothei on a compulsoiy oi voluntary basis, etc , is international m 
its healings lather than municipal, and it is hoped that nations 
would submit to expeit and impaitial arbitration where undue 
emphasis on national status and lights threatens to piove a dis- 
luptiiig and distintegiatmg woild-foice 
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' 'ji-'t r- c' t'lp <7o) rnrn< lit of 

I ’ - * 1 *he c , re'-’o of ‘'‘a‘e 702 on 
! h I’ I" en f!i ' Fi ,[> of the 

t 1 7'>7 \ii ei‘i it'di olubihta of 


Federation 718, new examined 'il9, ou 
limitation of Federal Court s jiinsdicliou 
746 on method to give statutory guar 
antees to minorities 758, analog! in 
South Afriran Act 759 
Saskatchewau, objection of French Canadians 
to certain measures , position of French 
Canadian ininority in 746 
‘4astn, the Eight Hon’ble Srinivasa, obser 
aations on the Weimar Constitution of 
German! 222, tour through Dominions 
to secure fair treatment for Indian 
nationals, and Mr Mackenzie King's as 
surance to 316 , opinion for inclusion of a 
declaration of nghts in the Constitution 
364, observations on the wide use of the 
sedition law in India 373, opinion on 
immunity of soldiers from civil penalties 
dissented from 881-82 , reference to the 
demand for a charter of economic nghts 
and the position regarding it in the 
German Constitution 392, on position of 
Indians in the Domimons 580 
Satyamnrthi, Mr on Patna Universit! 

Amendment Bill 735 
Scotland 558, 584, 587, 600 
Scott, F E , article m Queen's QuaTlerhi 
on judicial protection of mmonty nghts 
in Canada 285, on extension by Pniw 
Council of provincial nghts in Canada 
288 warning to minonties m Canada 
746 

Sculhn, Mr obtains dissolution of Austraban 
Parliament 537 38 

Sea Customs Act, the, liberty of the Press 
affected by 374 

Seditious Meetings Act (1911) Indian law of 
sedition and its provisions 377-78 
‘^elborne, Lord and his Committee, faiours 
projxirtional representation 407, on 
Indian fiscal position G29 opinion on 
method to decide validiti of a legiala 
tivo measure 692 

Serbs, Croats and Slovenes, provision for 
adult suffrage m Constitution of King 
dom of 446 

Scntlml in U P decision reenrdmg religions 
processions through public tlioroiigbfnrcs 
in case from 65i 55 

'^Imw Lord, adverse opinion on power of 
the executive to curtail personal bbcrtv 
of citizens 386 

Simla Communal Decision snuouneed at 418 
*>11000 Tohn makes a sehement sjicccU 
mrainst Soviet Enssia 2 12 opinion 
against inclusion of a dodarafion of 
rights in the Constitution 364 
*^1111011 rouirniRsion observations on internal 
differctiies in India 337 38 reninrls on 
India’s debt to Britain 3}9 on rosi 
diian jTOwers 65} on difficulties of 
Pederstion 709 

•'iirion Committee of the Fnited Prmincrs 
I/-gis]stivc Council Sir 8hnfnal Alimc] 
Khan h note of disi-ml to report o' 250 
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‘^ukI innionf\ in W, S17, MiirIiiii 

(liiimnd for '-opnmto jiroMiuo of *^^12 53 
CoiipTO'^'' fonnuln for ro'^innlion of FntR 
for Hindus m fto < onj^'ross nprcoi lo 
sipiralr iiniMtirr of I If) 122 rduriilionnl 
Lldloral iinnlifii nlion in 1)1 roiKossion 
(o poopio of 7(12 finnf in nd (o 7r>3 
Piiilm llir Hon l)lo Mr T\ , Cliirf Pro^i 
dt ni \ Afn 'l■'(rnI(, Cnlriilti rofiisnl of 
police ]>ri\cr for order on Torponlion 
378 

'lircnr Sir JCnpendrnmdi, on the Icpnl 
position rcpnrdin" Indian ln\\R l>cin" 
iinnfTccIcd 1)\ Habeas CorpUF Acts or 
Common T an 3G1 fiplii on rominiinnl 
Award witli Sir ‘^nmuol Hoaro in lomt 
Parliamenfnrv Coinmidcc 526 clmni 
pions caste Hindu ntrhts na npainat (be 
depressed classes 131 iintcnnbilita of 
arjxuniont rc;:ardin" Bengal Hindus not 
beinp parts to Poona Pact 531 32 refer 
cnce to proceedinpa of tbo ConsnUntne 
Comniittoo of (bo Pound Table Confer 
cnce 552 on Patna Hniveraits Amend 
ment Bill 737 new on tbo Raid Bill 
discHEscd 736 

Skeleton Arms, disturbance to Sahation 
Armv tncefinp at Weaton super Marc, 
"a used bs 375 75 
Smith Alfred E 231 

Smith Sir Montapn E , jndpment on salidiH 
of Canada Temperance Act of 1878 062 
Smuts General opposition to Gem rnl Hcrt 
7op’s anti native and anti Asiatic 
measure 290, agreement with Mr 
Gandhi 321 22 opposition to right of 
citirenship for Indians in the Dominions 
^23 obsorsation on Impenal citirensbip 
in ‘^outh Afnca 677 

South Africa Act of 1900, nation ilits pron 
sions 583, statutors trnarantocs in 760 

South Afncan Indian Congress, opposition 
to proposed repatriation of Indians 331 

Southerland, Mr Tnstico, judgment on elipi 
bility of Hindus to naturalisation in 
America, 601 

Spam limited vote for municipal electionn 
in 4G9 

Srimvasan, Mr , formnlates with Dr 
Ambedkar a scheme of safopiiards for 
depressed classes 300 01 

Stabn M 227 

Starke, on subordination of Australian States 
to the Commonwealth 698 

State Pnsoners Act of 1850, nnaffected bj 
Habeas Corpus 389 

State Prisoners Act of 1868, unaffected by 
Habeas Corpus 300 

Status of the Dmon (South Africa) Act, 
1935, provision regarding application of 
Statute of Westminster 264 

Statute I Elizabeth, French case in Canada 
weakened by 261 

Statute of Westminster, 1931, meaning and 


M.op( of '262 265, 281 85, 300, 303 367, 
.303, 521 22 512 671 72, 688, 500 05, 

621, 635 n (.68, 075 606 701 750 
''led TndiiR(r\ I’rntcilion Ad, 1021 proM 
vions for inti rcslR of Indians in 628 
''(one Iiiliiih, on the jtrolcchon of niinorilies 
bj intcrnnlipii'’! pinrnnlccs, 105, 109, 
111 126 

Stoncbn\cn Lord, decision on T'lr Bruce a 
request for dissolution of Aiifilralian Par 
linment 637 
81ortbinp, (be, 0 11 
^infTord, Earl 107 
8(rcsLinnnii Dr lit. 1 ((. 

''(ricklnnd I/ord, Goicrnor of New South 
Wnk' conflid v ith Premier and his re 
call 538 

8tronp Dr 200 

Suhpidi Ad rclatinp to su1)Sh 1\ to Indian 
complines 613 

‘'iilniman Afr Tinfice, judgment on validifi 
of Central l’ro\inccs and Bcrar Sales 
Hlcfnil' of Motor Spirits and Lubricants 
Taxation Act 7H 

‘'upreme Court (H S A ) 105, 107 , 200 03 
206, 207 231, 255, effect m India of 
ovcrmbnps of Federal and Stsfe laws 
In 306 effect of interpretation of 
American law'. on nationalitj GCS, 
MarshnU'R view of scope of Federal 
legislation 691 decisions on Federal 
measures and sipniffcancc thereof 683 
Swaziland , question of transfer of control to 
8oulh African Parliament 302 
Swift, the term ‘ Prime Minister ’ used for 
the first time by 486 

Switzerland, 103, 105 200 211, examples of 
national unitj despite internal differ 
cnees 311 minorities representation 
proiidcd in 478 

Sjdney, Constituent Conscntion at 684 

T 

Tagore, Dr Rabindranath, acquiescence in 
Poona Pact, 431 subsequent withdrawal 
criticised 432 

Tasmania, pnnciple of religious instruction 
accepted in 279, Professor Keith’s com 
mendafion of system of proportional re 
presentation in 461 , conflict of Premier 
Earle with Goiernor of 627 28, not re 
garded as an analogv to conflict in Nova 
Scotia 629 

Temple, Sir Richard, observations in fas our 
of minonty representation quoted in 
despatch of Lord Alinto’s Gosemment 
400 

Tbackersay, Sir Vithaldas, resolution legard- 
ing spending of money for rehabihta 
tion of railways in India 626 
Thind Case, the, Mr Justice Southerland's 
judgment m, and effect of the same 601 
Thomas, Mr , asserts British claim on Irish 
citizens 687 
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